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The  Indiana,  Illinois  &  Iowa  Railroad  Co. 

V.  Lynch  et  al. 

[No.  17,657.     Filed  May  6,  1896.] 

Afpellatb  Pboobdube. — BUI  of  Exceptions. — Certificate  of  Filing, — 
A  bill  of  exceptions  must  be  preceded  in  the  record  by  an  entry 
showing  that  it  was  filed  as  such,  or  at  least  the  filing  must  be  cer- 
tified by  the  clerk. 

Same. — Longhand  Manuscript  of  Evidence. — When  Must  he  Filed 
with  Clerk, — The  longhand  manuscript  of  the  evidence  must  be  filed 
■  with  the  clerk  before  it  is  incorporated  in  the  bill  of  exceptions,  and 
within  the  time  allowed  for  filing  the  bill  of  exceptions. 

Same. — Longhand  Manuscript  of  Evidence^  by  Whom  Filed, — Stat- 
ute Construed. — Under  section  1476,  Bums'  R.  S.  1894  (section  1410, 
R.  S.  1881),  providing  that  the  original  longhand  manuscript  of  the 
evidence  may  be  filed  with  the  clerk  by  the  **  party  entitled  to  the 
use  of  the  same,"  The  failure  of  the  official  stenographer  to  file  the 
manuscript  will  not  excuse  the  party  whose  duty  it  was  to  have  it 
filed. 

From  the  Lake  Circuit  Court.    Affirmed. 
T.  S.  FancheVy  for  appellant. 
J".  B.  Peterson^  for  appellees. 


145 

1 

146 

677 

147 

609 

146 

ll 

f  161  871! 

161 

8» 

162 

76 

2  SUPREME  COURT  OF  INDIANA, 

Indiana,  Illinois  and  Iowa  Railroad  Co.  v.  Lynch  et  al. 

Howard,  J. — In  April,  1882,  Harriet  Gale  brought 
suit  in  attachment  against  McGillis  &  Hogan,  con- 
tractors, and  in  the  same  suit  instituted  garnishee 
proceedings  against  the  appellant  company.  The  suit 
remained  on  the  docket  of  the  court  for  several  years 
undisposed  of.  In  1891  the  appellee  Lynch  brought 
suit  in  attachment  and  garnishment  against  the  same 
parties,  dling  under  the*original  suit  as  provided  by 
statute,  and  obtained  judgment  against  appellant  In 
June,  1891,  execution  was  issued  on  this  judgment, 
and  served  in  January,  1892,  upon  the  agent  of  the 
company  in  said  county.  No  property  was  taken  un- 
der the  first  execution.  In  December,  1893,  a  second 
execution  was  issued  on  the  judgment,  and  again 
served  upon  appellant's  agent.  On  February  14, 1894, 
this  action  was  brought  by  appellant  to  vacate  the 
judgment  obtained  by  appellee,  or  to  have  the  same 
opened  up  and  appellant  permitted  to  defend  against 
it.  The  cause  was  submitted  to  the  court,  and  there 
was  a  finding  and  judgment  against  appellant  The 
only  error  assigned  on  this  appeal,  or  discussed  by 
counsel,  is  that  the  court  erred  in  overruling  the  mo- 
tion for  a  new  trial. 

The  action  under  which  appellee's  judgment  was 
taken  was  allowed  by  appellant  to  remain  on  the 
docket  of  the  trial  court  for  over  eight  years  before 
the  alleged  fraud  in  obtaining  it  is  said  to  have  been 
committed;  and  it  was  over  three  vears  from  the  entrv 
of  the  judgment,  so  alleged  to  have  been  obtained,  be- 
fore this  suit  was  brought  to  set  it  aside.  Were  we, 
therefore,  to  consider  the  case  upon  its  merits,  as  con- 
tended for  by  appellant,  it  would  seem,  according  to 
the  holding  of  this  court  in  the  well  considered  case 
of  Ilollinger  v.  Reenie  et  al,,  13S  Ind.  363,  that  appellant 
had  nat  shown  that  diligence  always  necessary  in  a 
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successful  attack  upon  a  judgment  alleged  to  have 
beea  procured  by  fraud. 

The  determination  of  the  questions  presented,  how- 
ever, requires  a  consideration  of  the  evidence  adduced 
on  the  trial ;  and  we  are  met  with  the  contention  of  ap- 
pellee that  this  evidence  is  not  in  the  record  by  bill  of 
exceptions. 

The  judgment  against  appellant  refusing  the  in- 
junction prayed  for,  was  rendered  February  26,  1895; 
and  appellant  was  given  sixty  days  within  which  to 
file  its  bill  of  exceptions.  There  is  a  paper  attached 
to  the  record  which  is  entitled  a  bill  of  exceptions,  but 
it  is  not  preceded  or  introduced  by  an  entry  or  re- 
cital, such  as  indicated  in  lfi?fer,  Admx.y  v.  Evansvilkj 
etc.y  R.  R.  Co.j  143  Ind.  570,  and  authorities  there  cited, 
as  proper  to  show  the  filing  of  a  bill  of  exceptions. 
Neither  is  there  any  certificate  by  the  clerk  to  show 
such  filing.  Morgan  v.  East^  4  Ind.  App.  507;  Boardj 
etc.,  V.  Huffman^  134  Ind.  1;  Elliott  App.  Proced.,  sec- 
tion 805. 

But,  even  more  serious,  perhaps,  it  is  positively 
shown  by  the  certificate  of  the  clerk  that  the  long- 
hand manuscript  of  the  evidence  was  not  filed  in  the 
clerk's  office  until  long  after  the  expiration  of  the  time 
allowed  for  the  filing  of  the  bill  of  exceptions.  The 
sixty  days  given  for  the  filing  of  a  bill  of  exceptions 
expired  on  the  27th  of  April,  1895.  As  the  longhand 
manuscript  must  be  filed  in  the  clerk's  office  before  it 
is  incorporated  in  a  bill  of  exceptions,  it  is  plain  that 
to  be  a  part  of  the  bill  it  was  necessary  that  the  manu- 
script should  have  been  filed  with  the  clerk  before 
April  27, 1895.  Mason  v.  Brody,  135  Ind.  582;  Smith  v. 
Statdj  posty  176. 

The  clerk's  certificate  is  as  follows:  "And  I  further 
certify  that  on  May  25,  1895,  8.  P.  Corboy,  the  of- 
ficial reporter  of  said  court,  who  took  down  the  evi- 
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dence  in  said  cause,  filed  in  my  office  his  longhand 
manuscript  thereof,  which  is  the  same  manuscript  in- 
corporated in  the  foregoing  bill  of  exceptions." 

The  longhand  manuscript  of  the  evidence  having 
therefore  been  filed  with  the  clerk  nearly  a  month 
after  the  time  given  to  prepare  the  bill  of  exceptions 
and  present  the  same  to  the  judge,  the  evidence  is  not 
in  the  record.  It  may  be  noticed  also,  that  the  statute 
does  not  provide  that  the  longhand  manuscript  shall 
be  filed  by  the  reporter,  but  "by  the  party  entitled  to 
the  use  of  the  same."  Section  1476,  R.  S.  1894  (section 
1410,  R.  S.  1881);  Acts  1873,  p.  194;  Gnlvin  v.  State^  ex 
rely  56  Ind.  51.  It  is  the  duty  of  a  party  appealing  to 
see  to  it  that  a  correct  record  is  brought  to  this  court. 
Certainly  the  statute  and  the  numerous  decisions  of 
this  court  have  made  it  very  plain  how  this  shall  be 
done.  Counsel  should  not  trust  this  duty  to  inex- 
perienced officials. 

No  question  being  presented  on  the  record,  the  judg- 
ment is  affirmed. 


Davis  v.  Davis  et  al. 


145  4 
149  523 
151      40 


[No.  17,719.     Filed  May  6,  1896.] 

New  Trial. — Complaint— Newly  Discovered  Evidence, — In  an  action 
to  obtain  a  new  trial,  on  the  ground  of  newly  disccrvered  evidence, 
all  the  facts  essential  to  the  validity  of  the  complaint  must  be  set  out 
in  the  body  of  the  complaint.  The  pleadings  and  evidence  in  the 
original  case,  though  referred  to  and  made  a  part  of  the  complaint, 
cannot  be  considered. 

Same. — Complaint.— Newly  Discovered  Evidence. — Due  Diligence. — 
A  complaint  in  an  action  for  a  new  trial,  on  the  ground  of  newly 
discovered  evidence,  must  state  the  facts  constituting  the  diligence 
used  to  obtain  the  evidence  before  the  trial.  The  mere  statement 
that  inquiries  were  made,  is  not  sufficient. 

Same.-  Complaint. — Newly  Discovered  Evidence. — In  an  action  for  a 
new  trial,  by  reason  of  newly  discovered  evidence,  where  a  deposi- 
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tion  of  a  witness  introduced  in  the  original  cause  has  been  lost,  an 
allegation  in  the  complaint  that  such  deposition  is  lost,  with  a  sub- 
stantial statement  of  the  evidence,  is  sufficient ;  but  such  averments 
must  be  established  by  proper  evidence  at  the  trial  of  the  issues 
joined  on  the  complaint  for  a  new  trial. 

Prom  the  Madi»on  Circuit  Court.    Reversed. 

F.  A.  Walker,  F.  P.  Foster,  W.  S.  Divert,  and  E. 
B.  McMahariy  for  appellant. 

Ooodykoontz  &  Ballard,  and  H.  C.  Ryan,  for  ap- 
pellees. 

Monks,  J. — Appellees  brought  this  action  against 
appellant  to  procure  a  new  trial,  on  account  of  newly 
discovered  evidence,  of  a  cause  in  which  appellant  re- 
covered a  judgment  against  appellees. 

Appellant  filed  a  demurrer  for  want  of  facts  to  the 
complaint,  which  was  overruled.  The  cause  was  tried 
and  resulted  in  a  finding  and  judgment  in  favor  of  ap- 
pellees, that  a  new  trial  of  said  cause  be  granted,  etc. 
The  errors  assigned  call  in  question  the  action  of  the 
court  in  overruling  the  demurrer  to  the  complaint, 
and  in  overruling  appellant's  motion  for  a  new  trial. 

In  determining  the  sufficiency  of  the  complaint  the 
pleadings  and  evidence  in  the  original  case,  which  are 
made  a  part  thereof,  cannot  be  considered.  Neither 
the  evidence  nor  pleadings  in  the  original  case  can  be 
resorted  to  for  the  purpose  of  supplying  any  aver- 
ments essential  to  the  sufficiency  of  the  complaint;  all 
the  averments  essential  to  the  validity  of  the  com- 
plaint must  be  set  out  in  the  body  of  such  complaint 
or  the  same  will  not  be  sufficient  to  withstand  a  de- 
mun-er  for  want  of  facts.  Anderson  v,  Hathatvay,  130 
Ind..528  (529);  Morrison  v.  Carey,  129  Ind.  277  (279); 
Shewalter  v.  Williamson,  125  Ind.  373  (374);  Hines 
V.  Driver,  100  Ind.  315  (324). 

The  character  of  the  action  and  the  materiality  of 
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the  newly  discovered  evidence  must  be  set  forth  in  the 
body  of  the  complaint,  and  not  left  to  inference  from 
the  pleadings  and  evidence  in  the  original  case,  made 
a  part  thereof.  Anderson  v.  Hathaway^  supra,  and  cases 
cited  on  p.  529. 

The  rule  is  established  beyond  controversy  that  ap- 
plications for  a  new  trial  for  newly  discovered  evi- 
dence are  viewed  with  disfavor  by  the  courts.  They 
should  be  received  wnth  great  caution,  for  the  reason 
that  there  are  few  causes  tried  in  which  something 
may  not  be  hunted  up  after  the  trial,  and  it  extends 
great  temptation  to  the  commission  of  perjury  to  ad- 
mit new  evidence  after  the  party  who  has  lost  a  ver- 
dict has  had  an  opportunity  of  discovering  his  adver- 
sary's strength  and  his  own  weakness.  The  law 
favors  the  diligent.  A  party,  therefore,  seeking  a  new 
trial  on  account  of  newly  discovered  evidence  must,  if 
he  would  succeed,  establish  everv  element  of  his  case 
strongly,  clearly,  and  satisfactorily,  both  by  allegation 
and  proof. 

The  facts  constituting  the  diligence  used  before  the 
trial  to  obtain  the  evidence  must  be  pleaded.  If  it  con- 
sisted in  making  inquiries,  the  time,  place  and  circum- 
stances must  be  stated,  that  the  court  may  know  that 
the  inquiries  were  made  in  the  proper  quarter  and  in 
due  season.  Osgood  v.  Smock,  144  Ind.  387,  and  cases 
cited;  Anderson  v.  Hathaway,  supra;  McDonald  v. 
Coryell,  134  Ind.  493,  and  cases  cited  on  p.  494; 
Hines  v.  Driver,  supra. 

Applying  the  well  settled  rules  to  the  complaint  in 
this  case,  it  is  clearly  insufficient.  There  were  no 
facts  .averred  in  the  complaint,  showing  the  nature  of 
the  original  action,  or  that  the  alleged  newly  discov- 
ered evidence  was  material  to  any  issue  in  the  cause. 
Whether  the  same  was  material  might  perhaps  be  de- 
termined by  a  resort  to  the  pleadings  in  the  original 
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case  which  are  a  part  of  the  complaint,  but  as  we  have 
said,  they  cannot  be  considered  for  any  such  purpose. 
Blackburn  \,  CrmodeVy  110  Ind.  127,  and  case®  cited 
supra.  Neither  do  the  allegations  in  the  complaint 
show  proper  diligence  on  the  part  of  appellees  to  dis- 
cover and  procure  the  evidence  of  the  witnesses 
named,  prior  to  the  trial  in  which  the  judgment  sought 
to  be  vacated  was  rendered. 

The  diligence  alleged,  consisted  in  making  inquiries 
of  two  witnesses  before  the  trial,  but  it  is  not  alleged 
how  long  before  the  trial,  or  when,  or  where,  or  under 
what  circumstances  such  inquiry  was  made. 

These  allegations  were  not  sufficient,  therefore,  for 
the  court  to  determine  whether  the  inquiry  was  made 
in  the  proper  quarter  or  in  due  season.  McDonald  v. 
Coryell,  supra;  Morrison  v.  Carey y  supra;  Graham 
V.  Payncy  122  Ind.  403  ;  Schnurr  v.  Stults,  119  Ind. 
429. 

It  is  urged  that  the  complaint  is  not  sufficient  for 
the  reason  that  the  deposition  of  one  Deem  was  read 
in  evidence  at  the  trial  of  the  original  cause,  and  that 
the  same  is  not  made  a  part  of  the  complaint  in  this 
proceeding.  It  is  alleged,  however,  that  said  deposi- 
tion is  loet  and  cannot  be  found;  but  what  is  averred 
to  be  evidence  of  said  witness  is  made  a  part  of  the 
complaint.  We  think,  under  such  circumstances,  it 
w^as  sufficient  to  set  out  the  substance  of  the  evidence 
of  such  witness  as  was  done  in  this  case,  and  that  the 
complaint  was  not  insufficient  for  this  reason. 

All  the  evidence  given  at  the  trial  of  this  proceeding 
is  brought  into  the  record  by  a  bill  of  exceptions,  but 
we  have  not  been  able  to  find  anv  evidence  to  sustain 
the  allegation  in  the  complaint,  that  such  deposition 
was  lost  and  could  not  be  found,  or  that  the  witness, 
Deem,  testified  in  substance,  as  there  alleged.  It  is 
not  sufficient  merely  to  set  out  the  evidence  given  at 
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the  trial  of  the  original  cause  and  make  it  a  part  of 
the  complaint  for  a  new  trial;  but  the  evidence  there 
given  must  be  established  by  proper  evidence  at  the 
trial  of  the  issues  joined  on  the  complaint  for  a  new 
trial. 

The  court  erred,  therefore,  in  overruling  appellant's 
motion  for  a  new  trial. 

Judgment  reversed,  with  instructions  to  sustain  the 
demurrer  to  the  amended  complaint 


Castle  v.  Bell  et  al. 

[No.  17,737.     Filed  May  7,  1896.] 

INTOXIOATINO  LiQUORS. — Applieotion  for  License  a  Judicial  Pro- 
ceeding.— The  proceeding,  under  the  act  of  1875  for  a  license  to  seU 
intoxicating  liquors,  is  a  judicial  proceeding. 

Same. — Application  for  License. — Burden  of  Proof. — ^A  petitioner 
for  a  license  to  sell  intoxicating  liquors,  has  the  burden  cast  upon 
him  to  prove  that  he  is  not  in  the  habit  of  becoming  intoxicated, 
145       g^l,  and  is  otherwise,  under  the  law,  a  fit  person  to  be  intrusted  with  a 

}^ — - — -'  license  to  sell  such  liquors. 

145       al        Same. — Remonstrance  Against  Application  for  License. — Signing  by 
171     iSl  Attorney. — Statute  Construed.— Under  section  7278,  Bums'  R.  S. 

1894  (section  5314,  R.  S.  1881),  authorizing  any  voter  of  the  township, 
wherein  an  applicant  for  a  license  desires  to  retail  intoxicating  liq- 
uors, to  remonstrate  in  writing  against  the  granting  of  the  license, 
on  the  groimd  of  immorality  or  other  unfitness  of  such  applicant, 
the  right  of  such  voter  or  voters  may  be  exercised  through  the 
agency  of  a  duly  authorized  attorney ;  and  a  motion  to  strike  out  a 
remonstrance,  because  signed  by  such  attorney,  was  properly  over- 
ruled. 

Attorney  at  Law. — Appearance. — Prima  facie  Evidence. — The  ap- 
pearance of  an  attorney  at  law  for  remonstrators,  against  an  ap- 
plication for  license  to  sell  intoxicating  liquors,  is  prima  facie 
evidence  of  his  authority  to  so  appear. 

From  the  Fountain  Circuit  Court.    Affirmed. 
E.  F.  McCabe,  for  appellant. 
W.  L.  Babotirn,  for  appellees. 
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Jordan,  J. — ^The  appellant  applied  to  the  board  of 
commissioners  of  the  county  of  Warren,  at  its  Decem- 
ber session,  1894,  for  a  license  to  sell  intoxicating 
liquors,  in  a  less  quantity  than  a  quart.  The  board, 
upon  a  hearing,  refused  to  grant  the  license,  and  an 
appeal  was  taken  by  the  appellant  to  the  Warren  Cir- 
cuit Court,  from  which  a  change  of  venue  was  granted 
to  the  Fountain  Circuit  Court,  wherein,  upon  a  trial 
by  the  court,  a  license  was  again  denied  the  appellant 
and  judgment  rendered  against  him  for  cost  Before 
the  board  of  commissioners,  a  written  remonstrance 
was  filed,  objecting  to  the  issuing  of  a  license  to  the 
appellant  upon  the  grounds  that  he  was  in  the  habit 
of  becoming  intoxicated,  and  of  other  unfitness  therein 
specified*  In  this  remonstrance  it  was  alleged,  that 
the  remonstrators  were  voters  of  the  township  where- 
in the  appellant  was  intending  to  sell  the  intoxicating 
liquors,  and  the  nam^s  of  George  Bell  and  some 
eleven  other  persons  were  signed  to  the  remonstrance. 
After  the  names  of  these  remonstrators,  were  the 
words:  "By  William  L.  Rabourn,  attorney  for  remon- 
strators." Appellant  unsuccessfully  moved,  both  be- 
fore the  commissioners  and  in  the  circuit  court,  to 
strike  out  this  remonstrance  upon  the  ground  that  it 
disclosed  upon  its  face,  that  the  names  of  the  remon- 
strators were  signed  by  attorney.  The  overruling  of 
this  motion  is  the  error  assigned. 

Counsel  for  appellant  insist,  that  under  the  law,  the 
names  of  the  remonstrators  were  required  to  be  af- 
fixed in  person  or  by  some  one  especially  directed  to 
do  so  by  the  person  remonstrating,  and  not  by  some 
one  acting  under  the  limited  authority  of  an  attorney 
at  law.  It  has  been  held  by  this  court  that  the  pro- 
ceeding for  a  license  to  sell  intoxicating  liquors,  under 
the  statute,  is  a  judicial  proceeding.  Ilalloran  v. 
McCuUongh,  68  Ind.  179;  IM  v.  Padgett ,  96  Ind.  126. 
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When  a  person  becomes  a  petitioner  for  a  license  to 
sell  intoxicating  liquors,  under  the  act  of  1875,  the 
burden  is  cast  upon  him  to  prove,  both  before  the  com- 
missioners and  in  the  circuit  court,  in  the  event  of  an 
appeal,  that  he  is  not  in  the  habit  of  becoming  intox- 
icated, and  is  otherwise,  under  the  law,  a  fit  person  to 
be  intrusted  with  a  license  to  sell  such  liquors.  Oood- 
win  V.  Smithy  72  Ind.  113;  List  v.  Padgett y  supra. 

This  onus  rests  upon  the  applicant,  and  such  proof  is 
required  of  him  before  he  can  obtain  a  license,  with- 
out regard  to  the  fact  that  a  remonstrance  as  to  his 
unfitness  has  or  has  not  been  interposed  to  the  grant- 
ing thereof. 

Of  course,  it  must  be  understood  that  if  upon  the 
hearing  of  the  application,  the  remonstrators  seek  to 
establish  the  grounds  of  unfitness,  as  charged  in  their 
remonstrance,  the  burden,  in  this  respect,  is  upon 
them  to  do  so  by  a  preponderance  of  evidence.  Where 
evidence  upon  the  point  of  the  applicant's  fitness  is 
introduced  pro  and  row,  the  question  then  to  be  deter- 
mined upon  a  consideration  of  all  the  evidence  given 
in  the  cause  is,  does  the  same  preponderate  in  favor 
of  his  fitness  to  be  intrusted  with  the  license  in  ques- 
tion? If  it  does,  the  law  awards  it  to  him,  otherwise 
his  request  therefor  should  be  denied. 

Under  section  7278,  R.  S.  1894  (section  5314,  R.  S. 
1881),  it  is  the  privilege  of  any  voter  of  the  township, 
wherein  the  applicant  desires  to  retail  intoxicating 
liquors,  to  remonstrate  in  writing,  against  the  grant- 
ing of  the  license  to  him,  on  account  of  his  immorality 
or  other  unfitness.  Upon  a  reasonable  interpretation 
of  this  provision  of  the  statute,  it  is  manifest  that  its 
purpose  was  to  authorize  a  voter,  by  a  remonstrance 
in  writing,  duly  filed  before  the  board  of  commis- 
sioners, to  make  himself  an  adverse  party  to  the  peti- 
tioner in  the  proceedings  instituted  by  the  latter  to  ob- 
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tain  a  license.  The  remonstrator  is  thereby  given  a 
standing  in  court  in  like  manner  as  any  other  adverse 
party  in  an  action,  and  entitled,  upon  the  hearing  of 
the  cause,  under  the  charges  in  his  remonstrance,  to 
expose  by  competent  evidence  the  unfitness  of  the  ap- 
plicant to  be  intrusted  with  the  license  which  he 
seeks  to  obtain,  and  to  resist  the  granting  thereof,  by 
interposing  all  legitimate  and  proper  objections  to  the 
proceeding.  See  Miller  v.  Wade,  58  Ind.  91;  Ex  parte 
Miller  J  98  Ind.  451.  Having  this  right  to  remon- 
strate for  cause  under  the  statute,  and  to  oppose  the 
application,  we  are  of  the  opinion,  that  it  may  be  exer- 
cised through  the  agency  of  a  duly  authorized  at- 
torney. In  fact,  it  may  be  said  that'a  proceeding  in- 
stituted to  obtain  a  license  to  retail  liquors,  under  the 
act  of  1875,  is  in  its  nature  a  civil  action,  within  the 
meaning  of  section  973,  K.  S.  1894  (section  961,  R.  S. 
1881),  which  provides  that  a  civil  action  may  be  prose- 
cuted or  defended  by  a  party  in  person  or  by  attorney. 
In  the  case  at  bar  the  appearance  by  Eaboum,  as  at- 
torney for  the  remonstrators,  was  prints  facie  evidence 
of  his  authority  to  appear  for  them.  Weeks  Attorneys, 
section  326.  His  authority  to  sign  the  names  of  the 
appellees  to  the  remonstrance  and  to  appear  for  them, 
as  their  attorney,  might  have  been,  at  the  proper  time, 
called  in  question  by  the  appellant,  and  proof  of  this, 
warrant  for  so  doing  required.  Section  970,  R.  S.  1881 
(section  982,  R.  S.  1894);  Indiana,  etc.,  R.  W.  Co.  v. 
Maddijy  103  Ind.  200.  The  court  did  not  err  in  overrul- 
ing the  motion  to  reject  the  remonstrance. 

Judgment  affirmed. 

McCabe,  J.,  was  absent 
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163  87»l  [No.  17,840.     Filed  May  7,  1896.] 

Criminal  PBOcnsDURB. — Assault  and  Battery  with  Intent  to  KiU. — 
Affidavit  and  Information. — A  charge  of  shooting  and  also  of 
wounding,  alleged  to  have  been  done  unlawfully,  feloniously,  and 
purposely,  and  with  premeditated  malice,  is  sufficient  to  charge 
present  ability  on  the  part  of  the  accused,  to  carry  his  f  elonioiis  in- 
tent into  effect. 

Criminal  Law. — AssatUt  and  Battery  with  Intent — Evidenee. — 
Previous  Good  Character, — Mitigation  of  Punishment — In  a  prose- 
cution for  assault  and  battery  with  intent  to  kiU,  where  the  facts 
proved,  clearly  show  an  attempt  to  kill,  evidence  of  previous  good 
character  will  not  avail  to  negative  the  intent,  but  may  avail  in 
mitigating  the  punishment. 

Trial. — Criminal  Procedure, — Instruction  to  Jury. — An  instruction, 
that  the  jury  "should  not  go  beyond  the  evidence,  or  a  want  of 
evidence  to  hunt  for  doubts,"  is  not  objectionable,  when  construed 
with  other  instructions,  that  the  jury  *' should  not  entertain  such 
doubts  as  are  merely  chimerical,  whimsical,  or  based  on  groimdless 
conjecture." 

Appellate  Procedure. — Instructions  to  Jury  too  Oeneral,  when 
not  Ground  for  Reversal. — ^The  fact  that  instructions  were  too  gen- 
eral, is  not  ground  for  reversal  if  more  particular  instructions  were 
not  requested. 

Instructions  to  Jury. — Assault  and  Battery.— Intent — An  intent 
to  kill  may  be  inferred,  from  an  assault  and  battery  with  a  deadly 
weapon  used  in  such  a  manner  as  to  be  reasonably  calculated  to  de- 
stroy life. 

Same. — Self-defense,— An  instruction  to  the  effect  that  the  defendant 
might  lawfully  act  upon  his  own  belief  of  danger  to  himself,  at  the 
time  of  tlie  shooting,  is  a  sufficient  statement  of  defendant's  rights. 

Trial. —  Challenge  of  Juror, — Harmless  Error.  —  Where  a  juror 
was  challenged,  for  the  reason  that  he  had  before  the  trial  formed 
an  opinion  as  to  the  merits  of  the  case,  and  the  objection  was  over- 
ruled by  the  court,  and  the  juror  peremptorily  excused,  and  the 
appellant  had  not  exhausted  his  i)eremptory  challenges  \yhen  the 
jury  was  made  up,  the  error,  if  any,  was  harmless. 

Same. — Oral  Instructions. — Objections  Waived. — An  agreement  that 
certain  papers  and  certain  sections  of  the  statutes  might  be  read,  and 
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certain  other  remarks  made  orally  to  the  jury,  as  a  part  of  the  in- 
structions, constitute  a  waiver  of  the  requirement  that  the  instruc- 
tions must  be  in  writing. 

From  the  Huntington  Circuit  Court     Afjfirmed. 
Spencer  &  Branyan,  for  appellant. 

W.  A.  Ketcham,  Attorney- General,  E.  C  Kelseyy 
and  Hart  &  Hart,  for  State. 

Howard,  J. — The  aflSdavit  and  information  in  this 
case  charged:  "That  on  the  7th  day  of  June,  A.  D. 
1895,  Jacob  Voght,  at  and  in  said  county  and  State, 
aforesaid,  did  then  and  there  unlawfully  and  felo- 
niously commit  a  violent  injury  upon  the  person  of 
Charles  Christman,  by  then  and  there  unlawfully, 
feloniously,  and  purposely,  and  with  premeditated 
malice,  shooting  and  wounding  the  said  Charles 
Christman,  with  a  pistol,  then  and  there  loaded  with 
gunpowder  and  leaden  ball,  which  the  said  Jacob 
Voght  then  and  there  had  and  held  in  his  hands,  with 
the  intent  then  and  there  and  thereby,  him,  the  said 
Charles  Christman,  unlawfully,  feloniously,  pur- 
posely, and  with  premeditated  malice,  to  kill  and 
murder.^' 

Complaint  is  first  made  that  the  court  overruled 
appellant's  motion  to  quash  the  aflSdavit  and  informa- 
tion. It  is  said  that  the  information  is  not  good  as  a 
charge  of  assault  with  intent,  for  the  reason  that  it 
does  not  charge  present  ability.  It  is  enough  to  say, 
in  answer  to  this  contention,  that  the  information  is 
not  a  charge  of  assault  with  intent,  but  of  assault  and 
battery  with  intent;  the  appellant  is  charged  with 
"shooting  and  wounding."  That  was  an  assault  and 
battery,  and  not  a  simple  assault.  "  Shooting  a  per- 
son," as  said  in  Jarrell  v.  State,  58  Ind.  293,  "means 
that  the  person  was  hit  by  the  substance  with  which 
the  gun  or  pistol  was  loaded.''    In  the  case  before  us, 
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not  only  was  "shooting"  charged,  but  also  "wound- 
ing;'' and  the  shooting  and  wounding  were  alleged  to 
have  been  done  "unlawfully,  feloniously,  and  pur- 
posely, and  with  premeditated  malice."  We  are  in- 
clined to  think  the  battery  was  fully  charged,  al- 
though not  in  the  precise  words  of  the  statute.  It  was 
substantially  correct.  Section  1806,  E.  S.  1894  (sec- 
tion 1737,  E.  S.  1881);  Sloan  v.  StatCy  42  Ind.  570;  State 
y.  Prathevy  54  Ind.  63;  Hays  v.  StatCy  77  Ind.  450; 
Knight  v.  State,  84  Ind.  73;  Chandler  v.  State,  141 
Ind.  106. 

The  allegation  was  quite  sufficient  to  charge  present 
ability  on  the  part  of  the  appellant  to  carry  his  felo- 
nious intent  into  effect;  namely,  that  he  shot  and 
wounded  Christman  with  the  intent  to  kill  him. 
Kunkle  v.  State,  32  Ind.  220. 

In  Littcll  V.  Statey  133  Ind.  577,  relied  upon  by  ap- 
pellant, there  is  nothing  in  conflict  with  our  conclu- 
sion in  holding  the  affidavit  and  information  in  the 
case  at  bar  sufficient  In  that  case  the  indictment 
was  held  by  the  court  to  be  insufficient,  by  reason  of 
its  extreme  obscurity  and  awkwardness  of  construe- 
tion.  Here  there  is  no  uncertainty  in  the  affidavit  and 
information. 

The  only  other  alleged  error  discussed  by  counsel 
is  the  overruling  of  appellant's  motion  for  a  new  trial. 

There  is  but  little  conflict  in  the  evidence ;  and,  tak- 
ing that  which  sustains  the  verdict,  it  appears  that 
on  the  evening  of  June  7, 1895,  the  "band  boys"  of  the 
village  of  Bippus,  in  Huntington  county,  gave  a  social 
dance.  Among  those  who  attended  were  the  appel- 
lant and  his  two  brothers.  The  appellant  carried  a 
revolver,  and  all  three  carried  "slung  shots;"  and  all 
were  engaged  in  various  quarrels  during  the  evening. 
The  prosecuting  witness,  Christman,  kept  a  saloon 
near  the  dance  hall;  and  api>ellant  and  his  brothers, 
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with  several  others,  were,  at  different  times,  drinking 
in  the  saloon.  Christman,  having  heard  that  one  of 
the  brothers,  Emanuel,  was  under  age,  on  one  of  the 
occasions,  refused  him  beer.  Emanuel,  at  this  be- 
came angry  and  started  behind  the  bar  to  get  the 
beer  himself,  when  Christman  picked  up  his  "billet," 
a  hickory  club  about  twelve  inches  long,  and  ordered 
him  back.  At  this  the  ai)pellant  came  forward,  say- 
ing that  whoever  struck  his  brother  "would  take  what 
he  got,'^  at  the  same  time  putting  his  hand  to  his  hip. 
Emanuel  had  struck  the  bar  with  his  "slung  shot,"  or 
"billet,"  during  the  quarrel,  and  when  appellant 
reached  his  hand  to  his  hip,  Christman  thought  he 
was  also  reaching  for  his  "billet,"  or  other  weapon. 
On  the  closing  of  the  saloon,  a  few  minutes  before  11 
o'clock,  appellant  and  his  brother  went  out  on  the 
street  and  Christman  went  to  the  dance  to  act  as  door- 
keeper. Emanuel  Voght  had  a  quarrel,  earlier  in  the 
evening,  in  the  dance  hall.  Appellant  claimed  that  on 
this  occasion,  and  in  the  quarrels  in  the  saloon,  as 
well  as  in  the  several  street  brawls,  he  acted  the  part 
of  peace-maker,  and  tried  to  make  his  brothers  behave 
themselves.  Christman  saw  the  fighting  in  the  street 
as  he  came  from  his  saloon  to  the  dance  hall.  When 
he  took  charge  of  the  door,  he  locked  it,  opening  it  to 
those  who  asked  to  go  in  or  out.  A  short  time  after 
Christman  took  charge  of  the  door,  appellant  and  his 
brother  Emanuel,  being  chased  by  the  street  crowd, 
ran  up  the  stairway  to  the  hall.  One  of  them, 
Emanuel,  it  would  seem,  finding  the  door  closed, 
threw  himself  against  it  and  burst  in  the  upper  panel. 
Immediately  Christman  opened  the  door  and  appel- 
lant walked  in,  in  great  anger,  and  turned  towards 
Christman  with  raised  hand,  and,  using  a  vile  epithet, 
asked  him  if  he  had  locked  the  door.  Christman  re- 
plied that  he  had,  and  pushed  appellant  off,  and  fol- 
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lowed  him  up  with  a  stroke  of  his  fist  Appellant 
then  put  his  hand  to  his  hip,  as  in  the  saloon,  and 
Christman,  noticing  this,  took  his  "billet"  from  his 
breast,  where  he  carried  it,  and  was  about  to  use  it  on 
appellant,  when  appellant,  who  had  partly  fallen  from 
Christman's  second  stroke,  shot  Christman  through 
the  breast. 

Counsel  for  appellant  contend  that  the  evidence 
does  not  show  a  felonious  intent  We  are  inclined  to 
think  that  it  does.  Many  facts,  detailed  in  the  volu- 
minous record,  tend  to  show  that  appellant  and  his 
brothers  were  bent  on  mischief  during  the  whole 
evening,  in  the  saloon,  in  the  street,  and  in  the  dancing 
hall.  Appellant,  who  lived  nine  miles  distant,  gave 
as  a  reason  for  taking  his  revolver  ^long,  that  he  in- 
tended to  have  "a  time.V  His  threat  in  the  saloon  and 
his  assault  upon  Christman  at  the  hall  door  indicated 
not  only  anger,  but  also  malice;  and  his  admissions  to 
the  sheriff  after  his  arrest  have  the  same  indication. 
Counsel  think  that  the  evidence  given  of  his  previous 
good  character,  should  negative  any  intent  to  do 
violence  to  the  prosecuting  witness.  We  confess  that 
this  evidence  is  not  such  as  to  impress  us  very  force- 
ably.  His  character  witnesses  were  chiefly  persons 
in  whose  employment  appellant  had  been  some  years 
previous,  and  their  knowledge  was  not  of  his  general 
reputation,  but  rather  of  their  own  personal  relations 
with  him.  But  however  strong  this  evidence  might 
have  been,  it  could  not  affect  the  positive  testimony 
of  appellant's  misconduct  on  this  occasion.  Evidence 
of  good  reputation  is  all  powerful,  in  case  of  uncer- 
tainty as  to  the  force  of  evidence  in  relation  to  the 
crime  charged,  or  where  the  evidence  adduced  to 
prove  the  charge  is  altogether  circumstantial.  In  this 
case  the  facts  and  incidents  in  relation  to  the  appel- 
lant's conduct  were  clearly  established.    The  jury 
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were  of  opinion  that  his  acts  showed  an  attempt  to  kill 
Christman,  when  he  shot  him;  and  his  previous  good 
character  could  not  avail  to  change  those  acts,  how- 
ever much  it  might  avail  in  mitigating  his  punish- 
ment. Rollins  V.  StatCy  62  Ind,  46;  Cavendcr  y.  StatCy 
126  Ind.  47. 

In  Kiinklc  v.  States  already  cited,  it  was  said  that, 
"If  the  assault  and  battery  is  perpetrated  with  a 
deadly  weajwn,  used  in  such  a  manner  as  to  be  rea- 
sonably calculated  to  destroy  life,  the  intent  to  kill 
may  be  inferred,  as  a  fact,  from  the  act  itself,  upon 
the  principle  that  every  man  is  presumed  to  intend 
the  natural,  necessary,  and  even  probable  conse- 
quences of  an  act  which  he  intentionally  performs." 
And  in  Smith  v.  StaiCj  142  Ind.  288,  it  was  held,  that  in 
the  absence  of  exceptional  circumstances  a  person  is 
not  justified  in  repelling  a  blow  with  the  fist,  by  draw- 
ing a  deadly  weapon  on  his  assailant. 

Counsel  complain  because  the  sixth  instruction 
given  the  jury  contains  the  clause,  "You  should  not 
go  beyond  the  evidence  or  a  want  of  evidence  to  hunt 
for  doubts.'^  We  are  of  opinion  that  these  words  could 
not  be  understood  by  the  jury  in  the  sense  suggested 
by  counsel.  The  court  evidently  intended  to  inform 
the  jury  that  a  reasonable  doubt  might  arise,  either 
from  the  evidence  given  or  from  a  lack  of  evidence; 
but,  as  said  further  on  in  the  instruction,  that  the  jury 
"should  not  entertain  such  doubts  as  are  merely 
chimerical,  whimsical,  or  based  on  groundless  con- 
jecture." In  the  instruction  immediately  preceding, 
the  jury  were  told  that,  "The  reasonable  doubt  which 
exists  and  entitles  the  accused  to  an  acquittal,  is  a 
doubt  of  guilt  reasonably  arising  from  all  the  evi- 
dence in  the  case,  or  from  a  want  of  evidence."  This 
Vol.  146—2 
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was  in  harmony  with  Denainore  v.  State^  67  Ind.  306, 
cited  by  appellant. 

Appellant  next  complains  of  instructions  nine  and 
eleven,  on  the  law  of  self-defense;  and  instruction 
twelve,  on  the  law  of  conspiracy.  These  are  all  gen- 
eral instructions,  and  as  such  are  not,  as  we  think,  ob- 
jectionable. There  was  evidence,  both  as  to  self-de- 
fense and  as  to  conspiracy,  to  which  the  instructions 
were  in  some  degree  applicable;  and  if  more  particu- 
lar instructions  should  have  been  given  on  those  sub- 
jects, counsel  should  have  offered  them. 

Instruction  number  two,  asked  by  the  State,  was 
proper  as  charging  the  jury  as  to  what  acts  would  be 
sufficient,  from  which  an  intent  to  kill  might  be  in- 
ferred. The  information  itself  charged  an  assault  and 
battery;  namely,  shooting  and  wounding,  with  an  in- 
tent to  kill;  and  the  instruction  charged,  that  if  an 
assault  and  battery  was  perpetrated  with  a  deadly 
weapon,  used  in  such  a  manner  as  to  be  reasonably 
calculated  to  destroy  life,  the  intent  to  kill  might  be 
inferred.  This  is  strictly  the  law.  Kunklc  v.  StatCy 
supra;  Newport  v.  StatCy  140  Ind.  299.  It  was  for  the 
jury  to  determine  whether  such  an  assault  and  battery 
bad  been  committed. 

Neither  do  we  see  how  the  appellant  could  suffer 
harm  from  the  fourth  instruction,  asked  by  the  State. 
The  jury  could  judge  only  from  the  evidence  adduced, 
or  from  a  failure  of  evidence;  and  if  they  were  of 
opinion,  from  all  the  evidence  in  the  case,  that  appel- 
lant was  not  in  danger  of  bodily  harm,  at  the  time  he 
shot  Christman,  and  that  he  had  no  reason  to  believe 
himself  in  such  dancrer,  and  did  not,  in  fact,  believe 
himself  in  such  danger,  then  the  law  would  imply 
that  his  act  was  done  with  an  evil  purpose.  The  in- 
struction does  not  say  that  the  appellant  might  not 
act  upon  appearances,  as  they  presented  themselves  to 
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his  mind  at  the  time.  On  the  contrary,  the  jury  are 
plainly  given  to  understand,  that  the  appellant  might 
lawfully  act  upon  his  own  belief  of  danger  to  himself 
at  the  time  of  the  shooting.  The  charge  was,  sub- 
stantially, that  if  the  appellant  believed  himself  in 
great  bodily  danger,  he  might  do  what  he  thought  rea- 
sonably necessary  for  his  own  defense. 

Fault  is  found  with  other  instructions  given,  but 
we  think  that  none  of  the  instructions  given  were 
seriously  objectionable. 

The  juror,  Ezra  F.  Williams,  was  objected  to  as  in- 
competent, for  the  reason  that  he  had,  before  the  trial, 
formed  an  opinion  as  to  the  merits  of  the  case,  and 
which  it  would  take  some  evidence  to  remove. 
Whether  the  objection  should  have  been  suirtained, 
we  need  not  determine;  but  as  the  juror  was  excused 
peremptorily,  and  as  the  appellant  had  not  exhausted 
his  peremptory  challenges,  when  the  jury  was  made 
up,  we  are  of  opinion  that  he  did  not  suffer  any  harm 
from  the  ruling  of  the  court  Section  1825,  R  S.  1894 
cL  10  (section  1756^  R.  S.  1881,  cl.  10);  Siberry  v.  State 
146  Ind. ,  39  N.  E.  Rep.  936. 

Error  is  charged  in  the  giving  of  a  part  of  the  in- 
structions orally,  when  a  request  had  been  made  that 
all  the  instructions  should  be  in  writing.  This  would 
have  been  cause  for  reversal,  Littell  v.  8tat€j  supra; 
Sellers  v.  City  of  Oreencastk^  134  Ind.  645;  but  we  are 
of  opinion  that  in  this  case  the  agreement  of  the  appel- 
lant, made  in  open  court,  that  certain  papers  and  cer- 
tain sections  of  the  statutes  might  be  read,  and  certain 
other  remarks  might  be  made  orally  to  the  jury  as  a 
part  of  the  instructions,  cured  the  error  here  com- 
plained of.  While,  in  case  proper  request  is  made,  all 
the  instructions  should  be  made  in  writing,  for  the 
very  good  reason  that  all  may  go  with  equal  authority 
to  the  jury;  yet  we  do  not  think  this  is  such  a  right  as 
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might  not  be  expressly  waived  by  a  defendant  in  open 
court.  Neither  was  any  exception  taken,  at  the  time, 
to  the  action  of  the  court  in  giving  a  part  of  th-e  in- 
structions orally.  Bruce  v.  StatCy  87  Ind.  450;  Colee  v. 
State,  75  Ind.  511. 

In  Broxcn  v.  ^tate,  105  Ind.  385,  the  following  com- 
ments, as  made  by  Judge  Mitchell,  are  quite  ap- 
plicable to  the  case  at  bar,  with  the  sole  exception 
that  here  the  defendant  is  not  charged  with  murder, 
but  with  an  attempt  to  commit  murder: 

"A  careful  consideration  of  the  evidence  leaves  no 
room  for  doubt  in  our  minds,  that,  no'twithstanding 
the  court  may  have  in  some  degree  erred  in  the 
statement  of  merely  abstract  propositions  of  law, 
the  jury  were,  taking  the  instructions  as  a  whole,  cor- 
rectly charged  in  respect  to  the  law  applicable  to  the 
facts  in  the  case.  The  conclusion  was  inevitable,  upon 
any  justifiable  theory  of  the  evidence,  that  the  jury 
must  have  found  the  defendant  guilty  of  murder  in 
one  or  the  other  degree. 

"The  statute  wisely  provides  in  respect  to  appeals 
in  criminal  cases,  that,  *In  the  consideration  of  the 
questions  which  are  present,  upon  an  appeal,  the  Su- 
preme Court  shall  not  regard  technical  errors  or  de- 
fects or  exceptions  to  any  decision  or  action  of  the 
court  below,  which  did  not,  in  the  opinion  of  the  Su- 
preme Court,  prejudice  the  substantial  rights  of  the 
defendant.'  Section  1964,  R.  S.  1894  (section  1891, 
R.  S.  1881). 

"Considering  all  the  instructions  given,  it  appears 
that  the  jury  were,  in  respect  to  all  that  was  material 
to  enable  them  to  arrive  at  a  correct  result,  properly 
instructed.  However  much  we  may  regret  the  giving 
of  instructions  which  are  subject  to  criticism,  we  can 
not,  in  view  of  the  statute,  reverse  the  judgment  for 
the  errors  which  may  have  intervened,  on  account  of 
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inaccuracies  or  merely  abstract  misstatements  of  law 
found  in  some  of  the  instructions.  Epps  v.  State^  102 
Ind.  539." 

In  the  case  at  bar,  the  foregoing  observations  may 
also  be  extended  to  actions  and  rulings  of  the  court 
complained  of,  other  than  instructions  given.  The 
conclusion,  however,  was  inevitable,  upon  any  justi- 
fiable theory  of  the  evidence.  The  jury  must  have 
found  the  defendant  guilty;  and  the  punishment,  four 
years'  imprisonment,  was  most  merciful,  indicating, 
without  doubt,  that  the  jury  took  account  of  all  con- 
siderations urged  in  excuse  of  appellant's  act. 

Judgment  affirmed. 


Rhodes  v,  Tovtn  op  Brightwood. 

[No.  17,472.     Filed  May  8,  1896.] 

Dedication. — Park. — Municipal  Corporation. — An  irreyocable  dedi- 
cation of  land  is  effected  bv  designating  certain  land  on  a  map  filed 
in  the  county  recorder's  office  as  a  *'  park,"  and  by  selling  lots  with 
reference  to  the  map. 

Same. — Parol  Evidence. — Where  a  dedication  of  a  tract  of  land  is  ex- 
press, evidenced  by  a  recorded  plat,  the  intent,  as  expressed  by  such 
plat,  cannot  be  contradicted  by  parol  evidence. 

Same. — Irrevocable  After  Private  Rights  have  Accrued. — A  dedication 
of  land  to  public  use  is  not  revocable  after  private  rights  have  ac- 
crued by  reason  thereof. 

Same. — Municipal  Corporation  Trustee  for  Public. — Change  of  Trus- 
tees.— ^Where  there  has  been  laid  out  and  filed  a  plat  of  land  as  an 
addition  to  a  city,  upon  which  plat  a  portion  of  the  land  is  designated 
as  a  park,  and  there  has  been  a  sale  of  lots  in  reference  to  the  plat, 
the  dedication  of  the  ''park"  thus  effected  is  to  the  public,  and 
may  be  asserted  by  a  town  subsequently  incorporated,  which  annexes 
such  addition  to  its  corporate  limits,  for  a  change  of  trustees  does 
not  defeat  the  dedication. 

Estoppel. — Dedication.^  Unauthorized  Taxation. — Municipal  Cor- 
poration.-^ A  municipal  corporation  is  not  estopped  to  assert  a  dedi- 
cation of  land,  by  the  imauthorized  taxation  thereof  to  the  original 
owner,  after  dedication. 
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From  the  Marion  Circuit  Court    Affirmed. 
J.  C.  OreeUy  and  Lamb  &  Hillj  for  appellant. 
Kealing  &  Hiigg^  for  appellee. 

Howard,  J. — This  was  an  action,  brought  by  the 
appellant  to  quiet  his  title  to  a  certain  square  of 
ground,  situated  within  the  corporate  limits  of  the 
appellee  town  of  Brightwood. 

There  were  two  trials  of  the  cause.  The  first  trial, 
before  the  regular  judge  of  the  court,  resulted  in  a 
finding  and  judgment  in  favor  of  the  appellee.  On 
a  new  trial,  granted  as  a  matter  of  right,  under  the 
statute,  the  cause  was  tried  by  the  special  judge  be- 
low, and  also  resulted  in  a  finding  and  judgment  for 
the  appellee. 

The  questions  arising  on  this  appeal  require  a  de- 
cision as  to  the  correctness  of  the  court's  action  in 
overruling  the  appellant's  motion  for  a  new  trial. 

It  appears,  from  the  evidence,  that  on  the  19th  of 
October,  1872,  Sheldon  Morris  and  Bennett  F.  Morris 
filed  in  the  oflfice  of  the  recorder  of  Marion  county  a 
plat  of  their  Oak  Hill  addition  to  the  city  of  Indian- 
apolis, subdividing  a  fifty-acre  tract  into  one  hundred 
and  seventy-four  lots  and  two  blocks.  One  of  the 
blocks  was  designated  "A,"  and  the  other  was  named 
"Morris  Park."  The  latter  contained  about  three 
acres,  and  is  the  land  in  controversy.  It  does  not  ap- 
pear that  the  city  of  Indianapolis  ever  accepted  the 
proposed  addition  or  extended  its  jurisdiction  over 
the  platted  territory. 

On  April  11,  1876,  the  town  of  Brightwood  was  in- 
corporated; and  on  January  15,  1880,  the  town  an- 
nexed the  said  Oak  Hill  addition  to  its  corporate 
limits,  the  plat  lying  adjacent  both  to  the  city  of 
Indianapolis  and  to  the  town  of  Brightwood. 

In  1876,  Morris  Park  was  enclosed  with  a  fence  by 
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Sheldon  Morris,  and  used  by  him  as  a  pasture.  On 
May  16, 1878,  Bennett  F.  Morris  conveyed  his  interest 
in  Morris  Park  to  Sheldon  Morris,  and  the  appellant 
claims  title  through  mesne  conveyances  from  Sheldon 
Morris. 

The  appellant  contends  that  these  facts  do  not  show 
any  dedication  of  Morris  Park  to  the  public,  or,  if 
there  was  such  dedication,  that  it  was  never  accepted 
by  the  public  until  after  the  donors  had  revoked  the 
dedication  and  resumed  dominion  over  the  property. 

The  appellee,  on  the  other  hand,  contends  that  the 
filing  of  the  Oak  Hill  plat  in  the  recorder's  office  was 
an  express  dedication  to  the  public  of  the  streets, 
alleys,  and  public  grounds  thereon  designated,  includ- 
ing Morris  Park;  and  that  while  a  person  might  call 
his  property  a  park,  and  such  naming  of  it  would  not 
constitute  a  dedication,  yet,  when  he  subdivides  the 
property  and  places  his  plat  of  record,  marking  parts 
of  it  as  streets  and  alleys,  and  oi>e  part  of  it  as  a  park, 
and  then  sells  lots  with  reference  to  this  plat,  that  the 
rights  of  both  the  public  and  the  purchasers  of  lots 
intervene,  and  thereafter  the  dedication  is  irrevocable. 

We  are  of  opinion  that  the  contention  of  the  appel- 
lee is  the  law,  and  must  prevail. 

In  Dillon  Munic.  Corp.  (4th  ed.),  section  644,  it  is 
said  that,  "The  doctrine  of  dedication  to  public  uses 
has  also  been  extended  and  applied  to  public  squares 
in  cities  and  villages,  these  being  regarded  as  ease- 
ments for  the  benefit  of  the  public;  and  the  fact  of 
dedication  may  be  established  in  the  same  manner  as 
in  the  case  of  highways  and  streets.". 

And  in  section  645,  the  author  says:  "Where  the 
words  ^pnhlic  square^  arc  n^^ed  on  a  plat,  that  is  an  un- 
restricted dedication  to  public  use." 

Numerous  authorities  are  cited  in  the  notes  to  the 
propositions,  among  them,  Doe  v.  Town  of  Attica,  7  Ind. 
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641;  Commonwealth  v.  Rushy  14  Pa.  St.  186,  and  Ahhott  v. 
Cottage  City,  143  Mass.  521,  where  the  cases  are  col- 
lected. In  these,  and  other  cases  cited,  it  is  held 
that  dedication  is  shown  by  spaces  on  plats  desig- 
nated by  the  words  park,  public  square,  public 
ground,  common,  county  block,  college  square,  plaza, 
place,  etc. 

"Whenever  a  public  square  or  common,"  it  is  said 
in  Ahhott  v.  Mills,  3  Vt  521,  526,  "is  marked  out  or  set 
apart  as  such  by  the  owners  or  proprietors,  and  in- 
dividuals are  induced  to  purchase  lots  or  lands  border- 
ing thereon,  in  the  expectation  held  out  by  the  pro- 
prietors or  owners  that  it  should  so  remain,  or  even 
if  there  are  no  such  marks  placed  on  the  ground,  but  a 
map  or  plan  is  made,  and  village  lots  marked  thereon, 
and  sold,  as  such,  it  is  not  competent  for  the  pro- 
prietors or  owners  to  disappoint  the  expectations  of 
the  purchasers  by  resuming  the  lands  thus  set  apart, 
and  appropriating  them  to  any  other  use." 

Mr.  Dillon  adds:  "The  word  *park'  written  upon  a 
block  upon  a  map  of  city  property  indicates  a  public 
use;  and  conveyances  made  by  the  owners  of  the 
platted  land,  by  reference  to  such  map,  operate  con- 
clusively as  a  dedication  of  the  block."  Citing  Price 
V.  Plainfieldy  40  N.  J.  L.  608;  Maywood  Co.  v.  May  woody 
118  III.  61. 

Even  where  dedications  by  maps  and  plats  are  so 
made  as  to  render  it  difficult  to  determine  their  nature 
and  extent,  it  is  a  safe  general  rule,  as  said  in  Elliott 
Iloads  and  Sts.,  p.  Ill,  "to  resolve  doubts  in  such  case 
against  the  donor,  and,  within  reasonable  limits,  to 
construe  the  dedication  so  as  to  benefit  the  public 
rather  than  the  donor.  Naturally,  the  presumption  is, 
that  one  who  records  a  plat,  and  marks  upon  it  spaces 
that  appear  to  form  no  part  of  any  of  the  platted  lots, 
dedicates  the  land  represented  by  the  spaces  thus  ex- 
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eluded  to  a  public  use."  See  also  City  of  Indianapolis 
V.  Kingsbury  J  101  Ind.  200;  Miller  v.  City  of  Indian- 
apolisy  123  Ind.  196. 

And  in  Doe  ▼.  Tmcn  of  Atticay  cited  above,  it  was 
held  by  this  court  that,  even  though  the  recorded  plat 
did  not  show  any  words  of  dedication,  yet  where  the 
proprietor,  after  the  recording  of  his  plat,  went  about 
exhibiting  to  the  citizens  of  the  town  a  plat  on  which 
certain  lots  were  marked  "public  square,"  the  map 
so  exhibited  was  evidence  of  dedication. 

In  the  case  at  bar,  not  only  was  there  an  express 
dedication  of  Morris  Park  upon  the  recorded  plat, 
but  evidence  was  given  to  show  that  lots  were  sold 
with  reference  to  this  plat,  the  park  being  specifically 
pointed  out  to  the  purchasers  at  the  time,  and  prices 
being  fixed  upon  the  lots  in  proportion  to  their  near- 
ness to  the  park. 

Even  if  there  had  been  no  express  dedication  of  the 
I)ark,  we  are  of  opinion  that  this  conduct  of  the  pro- 
prietors, in  making  sale  of  their  lots  on  the  faith  of 
the  proximity  of  a  public  park,  would  constitute  an 
implied  dedication.  Dill.  Munic.  Corp.  (4th  ed.),  sec- 
tion 640;  Elliott  Koads  and  Sts.,  112. 

It  was  said  in  Miller  v.  City  of  Indianapolis^  supra: 
"Marking  a  street  upon  a  plat  of  an  addition  to  a  town 
or  city,  and  selling  lots  with  reference  thereto,  con- 
stitutes a  dedication.  Faust  v.  City  of  Hunt- 
ington^ 91  Ind.  493 ;  City  of  Evansville  v.  Page^ 
23  Ind.  525;  City  of  Logansport  v.  Dunn,  8  Ind. 
378;  City  of  Indianapolis  v.  Kingsbury,  supra. 
As  to  whether  a  plat  contains  an  express  dedication 
of  a  strip  of  ground  to  the  public,  as  a  street,  is  a 
matter  of  law  for  the  court  Hanson  v.  Eastman,  21 
Minn.  509;  Yates  v.  Judd,  18  Wis.  126;  Sanborn  v.  Rail- 
Kay  Co.,  16  Wis.  20.  In  City  of  Indianapolis  v.  Kings- 
bury, supra,  it  was  said  by  this  court :    *But  the  inten- 
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tion  to  which  courts  give  heed  is  not  an  intention 
hidden  in  the  mind  of  the  land-owner,  but  an  inten- 
tion manifested  bv  his  acts.  It  is  the  intention  which 
finds  expression  in  conduct,  and  not  that  which  is 
secreted  in  the  heart  of  the  owner  that  the  law  re- 
gards. Acts  indicate  the  intention;  and  upon  the  in- 
tention, clearly  expressed  by  open  acts  and  visible 
conduct,  the  public  and  individual  citizens  may  act 
•  *  *  The  question  whether  a  person  intends  to 
make  a  dedication  of  ground  to  the  public  for  a  street 
or  other  purpose  must  be  determined  from  his  acts 
and  statements  explanatory  thereof,  in  connection 
with  all  the  circumstances  that  surround  and  throw 
light  upon  the  subject,  and  not  from  what  he  may  sub- 
sequently testify  as  to  his  real  intention  in  relation  to 
the  matter.'  City  of  Columbus  v.  Dahrij  36  Ind.  330; 
Lamar  Co.  v.  ClementSy  49  Tex.  347;  City  of  Denver  v. 
Clement 8y  3  Col.  484.  An  implied  dedication  may  be 
rebutted  by  parol  testimony;  but  where  the  dedica- 
tion is  expressed,  evidenced  by  a  recorded  plat,  the 
intent,  as  expressed  in  such  plat,  cannot  be  contra- 
dicted by  jwrol.  City  of  Indianapolis  v.  Kingsbunjy 
supray  and  authorities  there  cited." 

The  foregoing  reasoning  of  Judge  Coflfey,  fortified 
as  it  is  by  the  numerous  authorities  of  this  and  other 
States  there  cited,  seems  conclusive  as  to  almost  every 
contention,  made  by  counsel  for  appellant,  in  the  case 
at  bar. 

As  to  what  conduct  on  the  part  of  the  proprietor 
will  constitute  an  implied  dedication  of  land  for  pub- 
lic purposes,  see  further,  Elliott  Roads  and  Sts.,  132; 
Dillon  Munic.  Corp.  (4th  ed.),  section  636;  City  of  Co- 
lumbus  V.  Dahn,  supra:  Lake  Eri4*,  etc.y  R.  R.  Co.  v. 
Toim  of  Bostrell,  137  Ind.  336,  at  342. 

The  cases  relied  upon  by  appellant  are  not,  as  we 
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think,  in  conflict  with  the  conclusions  which  we  have 
reached  in  this  case. 

In  Westfall  v.  Htmty  8  Ind.  174,  it  appeared  that  the 
proprietor  of  the  town  of  Thorntown,  being  desirous 
of  having  the  county  seat  of  Boone  county  located  in 
that  town,  marked  a  public  square  on  the  plat  for  the 
county  buildings.  The  commissioners,  however,  chose 
Lebanon  as  the  county  seat;  and  it  was  held  that  the 
square  having  been  dedicated  for  a  purpose  that  was 
not  accepted  by  those  in  whose  interest  it  was  made, 
the  land  reverted  to  the  donor.  There  was  no  evi- 
dence that  the  land  was  dedicated  to  the  public  gen- 
erally, but  only  for  the  specific  purpose  indicated.  It 
has  always  been  the  law,  that  no  dedication  can  be 
complete  without  an  acceptance  by  those  in  whose 
favor  the  dedication  is  made.  A  dedication  is,  in  some 
sense,  a  contract;  and  the  public,  or  others  interested, 
cannot  be  compelled  to  accept  a  dedication  merely 
because  it  is  made  in  their  favor.  Elliott  Roads  and 
Sts.,  113.  However,  in  case  private  rights  accrue  by 
reason  of  the  dedication  there  can  be  no  revocation. 
Dillon  Munic.  Corp.,  section  632.  As  to  acceptance  of 
dedication,  see  further,  Mansiir  v.  State,  60  Ind.  357; 
City  of  Chicago  v.  Drexel,  141  111.  89. 

The  case  of  City  of  Logansport  v.  Dunn,  supra,  also 
relied  upon  by  api>ellant,  is,  as  we  think,  an  author- 
ity against  his  contention.  It  was  held  in  that 
case  that  the  laying  out  of  an  addition  to  a  city  by  the 
owner  of  adjacent  lands;  the  recording  of  a  plat  there- 
of, and  the  sale  of  lots  with  reference  to  such  plat, 
operate  as  a  dedication  to  public  use,  of  all  streets, 
alleys,  and  other  grounds,'  clearly  designed  to  be  so 
appropriated.  Also,  that  the  designation  upon  such 
plat,  of  a  lot  or  space,  as  a  site  for  a  church,  sem- 
inary, market,  or  common,  operates  as  a  dedication 
of  the  same  to  the  public,  for  such  purpose. 
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It  is  true,  that  in  that  case  the  court  said  that, 
"whether  by  inserting  the  words  ^Spencer  square'  in 
an  open  space  on  the  map  of  the  town,  the  proprietor 
intended  to  dedicate  the  ground  to  public  use,  was  a 
question  of  fact  to  be  found  by  the  jury."  But  even  if 
this  were  a  correct  statement  of  the  law,  the  case  can 
not  be  authority  in  favor  of  the  appellant.  The  court 
there  added :  "The  evidence  on  this  point  was  conflict- 
ing, and  was  obviously  of  such  a  character  that  an 
appellate  court  would  not  be  authorized  to  disturb 
their  verdict,  which  ever  way  it  might  have  been."  In 
the  case  at  bar,  the  trial  court,  on  the  evidence  sub- 
mitted, found  that,  by  inserting  the  words  "Morris 
Park"  in  an  open  space  on  the  recorded  plat,  the  pro- 
prietors did  intend  to  dedicate  the  ground  to  the  pub- 
lic use;  and,  by  the  authority  cited,  we  are  therefore 
not  authorized  to  disturb  that  finding. 

In  Scantlin  v.  Garvin^  46  Ind.  262,  the  remaining 
authority  relied  upon  by  appellant,  it  appeared  that 
the  original  town  plat  of  Evansville  contained  a  state- 
ment, written  at  the  foot  of  the  plat,  to  the  effect  that 
a  certain  part  of  the  platted  land  was  "reserved  for  a 
public  square."  Afterwards,  the  county  commis- 
sioners accepted  a  proposition  to  locate  the  county 
seat  of  Vanderburgh  county  at  Evansville  and  to 
erect  the  county  buildings  upon  the  said  public 
square.  Subsequently,  in  pursuance  of  the  agreement 
by  which  the  public  square  was  taken  for  the  county 
seat,  the  proprietors,  by  a  deed  absolute,  and  with- 
out any  conditions,  deeded  to  the  county  agent, "to  and 
for  the  sole  use,  behoof  and  benefit  of  the  said  county 
of  Vanderburgh,"  that  part  of  the  square  in  contro- 
versy in  that  case,  together  with  a  large  number  of 
other  lots  in  the  town.  The  court  held  that  the  county 
received  an  absolute  title  in  fee-simple  to  the  land  in 
dispute,  and  that  the  words,  "reserved  for  a  public 
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square,"  written  at  the  bottom  of  the  plat,  indicated 
not  a  dedication,  but  a  reservation.  The  purpose  for 
which  the  square  was  reserved  was  accomplished  by 
the  establishment  of  the  county  seat  upon  the 
grounds;  and  the  subsequent  conveyance  of  the  full 
title  of  a  part  of  the  property  gave  to  the  county  un- 
conditional right  to  dispose  of  the  land  or  use  it  in 
such  manner  as  might  be  for  the  "behoof  and  benefit 
of  the  said  county."  There  can  be  no  question  that 
the  title  of  the  county  to  the  land  so  conveyed  became 
perfect,  and  the  county  might  therefore  dispose  of 
the  property  as  it  deemed  be^.  Ncwpoint .  Lodge  v. 
School  Toicn  of  Newpointy  138  Ind.  141. 

In  the  early  organization  of  counties  and  the  loca- 
tion of  county  seats,  the  words  "public  square"  had  a 
special  reference  to  the  location  of  the  court  house 
aAd  other  county  buildings.  This  meaning  was  at- 
tached to  those  words  in  the  case  last  cited,  as  well  as 
in  the  case  of  Westfall  v.  Hunty  snpray  and  the  court 
simply  held  that  the  dedication  was  limited  to  the 
purposes  for  which  it  was  made. 

In  the  case  at  bar,  the  ground  in  question  is  desig- 
nated as  a  "park."  That  word  has  a  definite  and  well 
recognized  meaning,  that  is,  a  pleasure  ground  for  the 
recreation  and  enjoyment  of  the  people  of  the  city  or 
town  in  which  the  park  is  situated.  The  interests  of 
the  public  in  such  pleasure  ground  are  just  as  real  as 
their  rights  to  the  use  of  the  streets  and  alleys  of  the 
city  or  town.    The  cases  cited  are  not  in  point. 

As  to  the  contention  that  the  appellee  town  is 
estopped  from  claiming  that  the  park  is  public  prop- 
erty, for  the  reason  that  the  tax  oflBcials  assessed  and 
collected  the  taxes  and  street  assessments  thereon,  it 
may  be  said  that  the  record  shows  that  from  the  year 
1872,  when  the  plat  was  recorded,  until  the  year  1878, 
the  park  was  not  placed  upon  the  tax  duplicate,  al- 
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though  during  that  period  the  remaining  lots  of  the 
addition  owned  by  the  proprietors  were  regularly  as- 
sessed. This  is  rather  an  indication  that  all  parties 
concerned  understood  at,  and  for  years  after  the  time 
of  the  recording  of  the  plat,  that  the  land  was  dedi- 
cated to  the  public  for  a  park,  as  shown  on  the  plat. 
Indeed,  the  failure  of  the  public  authorities  to  place 
the  park  lands  upon  the  tax  duplicate,  may  be  re- 
garded as  evidence  of  express  acceptance  by  the  pub- 
lic of  the  dedication  of  the  park.  The  fact  that  the 
ground  was  afterwards  placed  upon  the  duplicate  by 
the  county  treasurer,  and  taxes  and  assessments  col- 
lected against  it,  could  not  deprive  the  public,  or  those 
who  had  purchased  lots  with  reference  to  the  plat  on 
which  the  park  was  shown,  of  rights  which  they  had 
previously  acquired  by  reason  of  the  dedication.  The 
authorities  are  to  the  effect  that  such  unauthorized 
taxation  of  public  property  has  no  effect  on  the 
status  of  the  property,  or  upon  the  rights  of  the  public 
or  of  individuals  in  relation  to  it. 

In  Town  of  San  Leandro  v.  Le  BretoUy  72  Cal.  170,  a 
similar  contention  was  made  as  to  taxes  and  street 
assessments  levied  upon  property  which  had  been 
dedicated  to  the  public,  and  the  court  said:  "That 
when  the  block  wa-s  dedicated  to  the  use  of  the  public 
as  a  public  square  it  became  a  part  of  the  public 
grounds  of  the  town,  and  could  not  be  legally  assessed 
or  taxed  for  State,  county,  or  municipal  purposes;  and 
the  erroneous  action  of  officials  in  the  respects  named 
could  not  impair  the  rights  of  the  public,  or  confer 
rights  upon  the  defendanta  The  doctrine  of  estoppel 
has  therefore  no  application.^'  To  the  same  effect  see 
Ellsworth  V.  City  of  Grand  Rapids,  27  Mich  250;  Oetchell 
V.  Bencdictj  57  la.  121. 

Of  course,  nothing  here  said  is  to  be  taken  as  hold- 
ing that  a  dedication  of  public  grounds  may  be  made 
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against  the  consent  of  the  public.  To  make  the  dedi- 
cation complete  there  must  always  be  an  acceptance, 
express  or  implied.  The  facts  in  this  case  show,  if  not 
an  express,  at  least  an  implied  acceptance  by  the 
public. 

Another  contention  made  by  counsel  is  that  the  ad- 
ditioin  in  which  Morris  Park  is  situated  was  made  to 
the  city  of  Indianapolis,  and  not  to  the  town  of  Bright- 
wood,  and  that  the  town  has,  therefore,  no  claim  upon 
the  ground  so  dedicated.  Counsel  forget  that  the 
dedication  was  made  for  the  use  of  the  public,  and 
particularly  the  property-owners  and  residents  in  the 
addition  itself.  The  appellee  town  is  but  a  trustee 
for  the  public.  Any  individual  having  a  particular 
interest  in  the  park  might  have  taken  the  proper  steps 
to  maintain  the  dedication  if  the  town,  as  trustee,  had 
failed  to  do  so.  Fossion  v.  Landry^  123  Tnd.  136;  Le- 
Clercqy.  City  of  OallipoliSy  7  Ohio  218;  Trustees  of 
WcUertown  v.  Cowen^  N.  Y.  Ch.  4  Paige  610;  Price 
v.  Plainfieldy  supra. 

In  Elliott  Roads  and  Sts.,  88,  the  author  says:  "A 
dedication,  either  statutory  or  comnjon  law,  to  a  pub- 
lic corporation  is  not  lost  by  changes  in  the  form  of  the 
corporate  government,  n'or  by  changes  in  its  terri- 
torial boundaries.  ♦  •  •  Towns,  townships,  and 
cities  are  but  trustees  of  the  public,  and,  as  in  cases 
of  ordinary  trusts,  the  public  trust  is  not  defeated  by 
a  change  of  trustees.  Public  corporations  of  the 
classes  mentioned  are  governmental  subdivisions,  and 
changes  in  their  forms,  powers,  and  obligations  do  not 
deprive  the  public  of  their  rights  in  public  easements, 
nor  in  public  property,  such  as  schoolhouses,  public 
squares  and  the  like."  See  also  pp.  108  and  118  of 
the  same  work. 

Complaint  is  also  made  of  the  exclusion  of  certain 
evidence;  chiefly  that  offered  to  show  the  intention  of 
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the  proprietor  as  to  the  dedication.  We  think,  how- 
ever, that  what  we  liave  already  said,  particularly 
what  is  cited  from  Miller  v.  City  of  Indianapolis^  supraj 
covers  this  question.  Some  minor  questions,  aJso,  dis- 
cussed by  counsel,  are,  we  think,  fully  covered  by 
what  we  have  said  and  by  the  authorities  cited. 

Other  authorities  sustaining  the  views  which  we 
have  maintained  in  this  case  are :  Archer  v.  Salinas 
City,  93  Cal.  43  (16  L.  R.  A.  145);  Trustees  M.  E, 
Church  v.  Hoboken,  33  N.  J.  L.  13;  Ruber  v.  Oazley, 
18  Ohio  18;  Hoadley  v.  City  of  San  Francisco,  124 
U.  S.  639;  Toivn  of  Marion  v.  Skillnian;  127  Ind.  130; 
President,  etc,  v.  White,  31  U.  S.  (6  Peters)  431; 
Shea  V.  City  of  Ottumwa,  67  la.  39. 

Judgment  aflBrmed. 


O'Neal  v.  Hines. 


Ig   jg  [No.  17,750.     Filed  May  8,  1896.] 

164  563 

IW  ^  Pleadinq.— CoTfiptotn^ — Sufficiency   Of. —  Breach  of  Contract. —  A 

complaint  alleging  tbat  plaintiff  and  defendant  had  been  partners 
in  business;  that  defendant  for  a  certain  consideration  offered  to 
surrender  his  interest  in  the  firm  to  plaintiff,  and  not  to  engage  in 
the  business  in  the  town  so  long  as  plaintiff  continued  in  the  busi- 
ness in  said  town ;  and  for  these  considerations  consunimated  the 
trade  and  fully  complied  with  the  agreement,  sufficiently  alleges  a 
contract  on  defendant's  part  not  to  engage  in  such  business. 

Contract. — Restraint  of  Trade. — Indefiniteness  Of.  -A  contract  not 
to  engage  in  a  certain  business  within  a  prescribed  territory  '*so 
long  as  plaintiff  remained  in  said  business  in  said  city/'  is  not  in- 
valid because  the  restraint  is  indefinite  as  to  time. 

Same. — Restraint  of  Trade. — Statute  of  Frauds. — An  agreement  not 
to  engage  in  a  rival  business  in  a  certain  locality,  so  long  as  the 
other  party  remains  in  such  business,  is  not  within  the  statute  of 
fraud& 

Same. — Restraint  of  Trade. — Construction  Of. — In  the  sale  by  one 
partner  of  his  interest  in  the  partnership  business  to  the  other  part- 
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ner,  an  agreement  on  the  part  of  the  former  not  to  engage  in  a 
rival  business  in  the  locality,  so  long  as  the  other  remains  in  such 
business,  as  part  of  the  consideration  of  the  sale,  is  not  invalid  as 
unreasonable. 

Same. — Restraint  of  Trade, — Injunction  Restraining  Breach  Of. — 
When  one  has  made  a  valid  contract  with  another  that  he  will 
not  engage  in  a  certain  business  or  occupation,  and  it  is  shown 
by  the  other  party  to  the  contract  that  the  same  is  being  violated 
to  his  injury,  he  is  entitled  to  an  injimction  restraining  the  offend- 
ing party,  notwithstanding  the  ofTending  party  was  at  the  time  sol- 
vent. 

Practice. — Harmless  Error. — Special  Finding. — The  erroneous  over- 
ruling of  a  demurrer  to  a  paragraph  of  the  complaint  is  harmless, 
where  the  special  finding  follows  and  sustains  the  allegation  of  an- 
other paragraph,  which  is  sufficient. 

Special.  Findings. — Signature  of  Judge. — Sufficiency  of  Signing, — 
The  signature  of  the  judge  following  the  conclusions  of  law,  is  a 
sufficient  signing  of  a  special  finding  of  facts,  which  precedes  the 
conclusion  of  law. 

From  the  Adams  Circuit  Gourt.    Affirmed. 

R.  H.  Hartford,  for  appellant. 

T.  Bosworth  and  O.  H.  Adair,  for  appellee. 

Monks,  J. — Appellee  brought  this  action  to  enjoin 
appellant  from  engaging  and*  continuing  in  the  under- 
taking business  in  the  city  of  Portland,  Indiana.  The 
complaint  was  in  two  paragraphs,  to  each  of  which  a 
demurrer  for  want  of  facts  was  overruled.  An  answer 
of  general  denial  was  filed,  the  cause  tried  by  the 
court,  and  at  request  of  appellant,  a  special  finding 
of  the  facts  made  and  conclusions  of  law  stated 
thereon;  to  each  of  which  conclusions  of  law  appellant 
at  the  time  excepted. 

The  court,  over  a  motion  for  a  venire  de  novo  and  a 
motion  for  a  new  trial,  rendered  judgment  in  favor  of 
appellee,  enjoining  appellant  "from  engaging  and  con- 
tinuing in  the  undertaking  business  in  the  city  of 
Portland,  Indiana,  so  long  as  appellee  shall  continue 
in  said  business  in  said  city." 

Vol.  145—3 
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Appellant  assigns  errors  as  follows : 

First.  That  the  court  erred  in  overruling  the  de- 
murrer to  the  first  paragraph  of  complaint. 

Second.  That  the  court  erred  in  overruling  the  de- 
murrer to  the  second  paragraph  of  complaint. 

Third.  That  the  court  erred  in  each  of  its  conclu- 
sions of  law. 

Fourth.  The  court  erred  in  overruling  the  motion 
for  a  venire  dc  novo. 

Fifth.  The  court  erred  in  overruling  the  motion 
for  a  new  trial. 

One  of  the  objections  urged  to  the  first  paragraph  of 
complaint  is,  that  there  is  no  averment  that  appellant 
agreed  with  appellee  not  to  engage  in  the  undertaking 
business  in  the  city  of  Portland.  It  is  shown  by  the 
allegations  in  the  paragraph  that  such  was  the  con- 
tract. It  is  alleged  that  appellant  and  appellee  were 
partners  in  the  undertaking  business  in  the  city  of 
Portland,  Indiana,  and  that  appellant  offered  to  ap- 
pellee, "if  he  would  give  him  $1,500.00,  and  deed  appel- 
lant his  interest  in  certain  real  estate  and  pay  off  a 
mortgage  of  $700.00,  that  appellant  would  surrender 
his  interest  in  the  firm  to  appellee  and  not  go  into  the 
undertaking  business  again  in  the  city  of  Portland  so 
long  as  appellee  remained  in  said  business  in  said 
city.  That  upon  these  conditions  the  appellee  and  ap- 
pellant consummated  the  trade  and  appellee  fully 
complied  with  said  agreement,  and  has  ever  since  been 
engaged  in  said  business." 

When  appellee  accepted  the  offer  made  by  appel- 
lant and  paid  the  consideration  as  alleged,  such  offer, 
"not  to  engage  in  the  business  of  undertaking  in  the 
city  of  Portland  so  long  as  appellee  remained  in  said 
business  in  said  city"  became  a  contract,  by  which  ap- 
pellant was  bound  and  for  a  breach  of  which  he  is 
liable. 
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It  is  next  urged  that  the  contract  is  unreasonable 
and  void  for  the  reason  that  the  term,  so  long  as  appel- 
lee remained  in  said  business  in  said  city,  is  too  in- 
definite. The  fact  that  the  restraint  is  indefinite  as  to 
time  does  not  invalidate  the  contract.  Eisel  v.  Hays^ 
141  Ind.  41;  Beatty  v.  Coble,  142  Ind.  329;  Martin  v. 
Murphy,  129  Ind.  464 ;  Oill  v.  Ferris,  82  Mo.  156 ;  Cook 
V.  Johnson,  47  Conn.  175  ;  36  Am.  Rep.  64 ;  3  Am.  and 
Eng.  Ency.  of  Law,  882-885;  Bowser  v.  Bliss,  7  Blackf. 
344 ;  43  Am.  Dec.  93 ;  Beard  v.  Dennis,  6  Ind.  200; 
63  Am.  Dec.  380. 

Neither  does  the  want  of  an  allegation,  that  appel- 
lant was  insolvent,  render  said  paragraph  insufficient. 

It  is  a  general  rule  that  when  one  has  made  a  valid 
contract  with  another  that  he  will  not  engage  in  a  cer-  - 
tain  business  or  occupation,  and  it  is  shown  by  the 
other  party  to  the  contract  that  the  same  is  being  vio- 
lated to  his  injury,  he  is  entitled  to  an  injunction  re- 
straining the  offending  party. 

This  is  upon  the  ground  that  from  the  nature  of  the 
case,  just  and  adequate  damages  cannot  be  estimated 
for  a  breach  of  the  contract.  Baker  v.  Pottmeyer,  75 
Ind.  451,  460,  Martin  v.  Murphy,  supra;  10  Am.  and 
Eng.  Ency.  of  Law,  945-947. 

If,  however,  the  parties  to  such  a  contract  agree 
upon  a  certain  sum  as  liquidated  damages  for  a  breach 
of  the  contract,  instead  of  leaving  that  question  open 
and  uncertain,  the  remedy  is  by  an  action  to  recover 
such  sum.    Martin  v.  Murphy,  supra. 

It  is  not  necessary  that  such  contracts  should  be  in 
writing.  Welz  v.  Rhodius,  87  Ind.  1,  and  cases  cited; 
Greenhood  Public  Policv,  712. 

Appellant  insists  that  the  second  paragraph  is  not 
sufficient  for  the  reason,  "that  the  agreement  alleged 
to  have  been  made  is  not  a  reasonable  one.  That  the 
only  averment  concerning  the  extent  and  nature  of 
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the  agreement  not  to  re-engage  in  the  nndertaking 
business  is  as  follows:  ^Defendant  accepted  said  sum 
and  agreed  with  plaintiff  (appellee)  as  a  part  of  the 
consideration  of  said  trade  that  he  (appellant)  would 
not  work  at  or  engage  in  the  undertaking  business 
again  in  the  city  of  Portland,  Indiana,  so  long  as 
plaintiff  (appellee)  remained  in  the  business.'  '^ 

The  contracts  in  Martin  v.  Murphy y  supra ;  Bowser  v. 
BlisSy  supray  and  Beard  v.  Dennl%  suproy  were  the  same 
in  this  respect  as  the  one  in  suit,  and  this  court  in 
those  cases  decided  against  the  contention  of  ap- 
pellant 

In  Cook  V.  Johnson y  stipray  the  court  said:  "But  there 
is  a  well  settled  distinction  between  a  general  restric- 
tion as  to  place  and  a  general  restriction  as  to  time. 
The  mere  fact  that  the  duration  of  the  restriction  as  to 
time  is  indefinite  or  perpetual  will  not  of  itself  avoid 
the  contract  if  it  is  liinited  as  to  place,  and  is  reason- 
able and  proper  in  all  other  respects.  Hitckcock  v. 
Cokery  6  Ad.  and  El.  437,  447;  Bunn  v.  Ouyy  4  East  190; 
Chesman  v.  Nainhijy  2  Str.  739  ;  s.  c.  c,  2  Ld.  Raym. 
1456  ;  Wickens  v.  EvanSy  3  Younge  and  Jerv.  318  ; 
MalleuY.  Mayy  11  M.  &  W.  653;  Hastings  v.  Whit- 
ley y  2  Exch.  611;  Story  Sales  (1st.  ed.),  section  493; 
Pierce  v.  Woodwardy  6  Pick.  206;  Bowser  v.  BlisSy 
7  Blackf.  844." 

Besides,  if  it  were  conceded  that  the  court  erred  in 
overruling  the  demurrer  to  the  second  paragraph  of 
complaint,  the  error  was  harmless  for  the  reason  that 
the  special  finding  follows  and  sustains  the  allega- 
tions of  the  first  paragraph  of  complaint,  which  is 
sufficient 

The  complaint  is  not  insufficient  on  account  of  the 
objections  alleged  by  appellant,  and  we  think  the 
court  did  not  err  in  overruling  the  demurrer  to  each 
paragraph  thereof. 
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What  we  have  said  concerning  the  complaint  dis- 
poses of  the  questions  presented  concerning  the  con- 
clusions of  law. 

It  is  urged  by  appellant  that  the  special  finding  of 
facts  is  not  signed  by  the  judge,  and  that  for  this  rea- 
son his  motion  for  a  venire  de  novo  should  have  been 
sustained. 

As  shown  by  the  record,  the  conclusions  of  law  im- 
mediately follow  the  finding  of  facts,  and  the  signa- 
ture of  the  trial  judge  follows  the  conclusions  of  law. 

We  think  that  it  was  proper  for  the  trial  judge  to 
sign  the  special  findings,  immediately  following  the 
conclusions  of  law,  as  was  done  in  this  case.  The 
record  contains  the  following  entry:  "Come  the  par- 
ties by  their  attorneys  and  the  court  files  his  special 
finding  of  facts  and  the  conclusions  of  law  thereon  in 
these  words,  to- wit :"  then  follows  the  special  finding, 
conclusions  of  law  and  signature  of  the  trial  judge. 
The  finding  of  facts  and  conclusions  of  law  in  the  case 
constitute  one  written  instrument,  signed  and  filed  as 
such  by  the  trial  judge. 

This  court  said  in  Ferris  v.  Udell  et  aly  139  Ind.  579, 
on  page  593:  "No  good  reason  is  perceived  why  the 
signature  of  the  judge  may  not  follow  the  conclusions 
of  law  and  constitute  a  suflQcient  signing  by  him  of  the 
special  finding." 

The  motion  for  a  venire  de  novo  was  properly  over- 
ruled. 

It  is  next  claimed  that  the  motion  for  a  new  trial 
should  have  been  sustained,  for  the  reason  that  the 
evidence  given  did  not  establish  the  contract  as  al- 
leged. We  have  read  the  evidence  and  found  that 
there  is  evidence  sustaining  every  material  allegation 
in  the  complaint. 

But  appellant  insists  "that  the  evidence  of  appellee 
shows  that  the  agreement  was  that  appellant  was  not 
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to  go  into  the  undertaking  business  again  at  any  place^ 
so  long  as  appellee  remained  in  the  business  in  the 
city  of  Portland."  The  bill  of  exceptions  containing 
the  evidence  shows  that  appellee  testified  that  appel- 
lant agreed  with  him  (appellee)  not  to  go  into  the 
undertaking  business  in  Portland,  Jay  county,  Ind., 
so  long  as  appellee  remained  in  said  business,  in  said 
city. 

There  is  no  available  error  in  the  record. 

Judgment  affirmed. 


Wantland  v.  The  State. 

[No.  17,834.     Filed  May  8,  1896.] 


iNSTRUonoNS. — Wfien  Presumed  to  be  Properly  in  Record. —  Cer^ 
tiflcate  of  Clerk.— An  objection  to  the  consideration,  by  the  Su- 
preme Court,  of  instructions  given  and  refused,  for  the  reason  that 
the  instructions  contained  in  the  record  are  the  original  instruc- 
tions as  given  by  the  court,  is  not  tenable,  where  it  does  not  ap- 
pear certainly  that  the  instructions  are  not  transcripts  of  the 
originals,  and  where  the  clerk  certifies  that  they  are. 

Same. — Larceny. — Circumstantial  Evidence. —  The  defendant,  in  a 
criminal  case,  is  entitled  to  an  instruction  upon  request,  that  in 
order  to  convict  on  circumstantial  evidence,  the  circumstances 
must  be  so  strong  as  to  exclude  every  other  reasonable  hypothesis, 
except  that  of  the  defendant's  guilt,  if  such  instruction  is  appUcable 
to  the  evidence  in  the  case. 

Larceny.  — Partnersh  ip  Property.  — Indictment — Variance. — Statute 
Construed. — Proof  that  stolen  goods  belonged  to  a  partnership  is 
not  a  fatal  variance  from  the  averment  in  an  indictment  for  larceny 
that  they  belonged  to  a  member  thereof,  in  view  of  the  statute,  sec- 
tion 1822,  Bums*  R.  S.  1894  (section  1753,  R.  S.  1881). 

From  the  Monroe  Circuit  Court.     Reversed. 
East  &  Miller^  for  appellant. 

W.  A.  Ketcham,  Attorney-General,  for  State. 
McCabe,  J. — The  appellant  was  convicted  of  the 
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charge  in  the  indictment  of  stealing  certain  personal 
goods  of  one  Thomas  King,  of  the  value  of  $3.00,  and 
sentenced  to  the  penitentiary  for  one  year,  fined  in 
the  sum  of  $1.00,  disfranchised  and  rendered  inca- 
pable of  holding  any  office  of  trust  or  profit  for  a 
period  of  one  year. 

The  court  overruled  his  motion  for  a  new  trial, 
which  ruling  is  called  in  question  by  the  assignment 
of  error. 

The  evidence,  on  behalf  of  the  State,  tending  to 
prove  the  appellant's  guilt,  was  all  circumstantial, 
there  being  no  direct  evidence  of  such  guilt 

The  giving  and  refusal  of  certain  instructions  are 
made  causes  specified  in  the  motion  for  a  new  trial. 
The  Attorney-General,  on  behalf  of  the  State,  objects 
to  the  consideration  of  said  instructions,  because  he 
contends  that  they  are  not  properly  in  the  record. 
The  contention  is  that  the  bill  of  exceptions  is  em- 
braced in  the  longhand  manuscript  incorporating  the 
evidence,  and  that  the  instructions  contained  in  the 
record  are  the  original  instructions  as  given  by  the 
court,  and  insists  that  there  is  no  authority  for  so 
incorporating  them,  citing  in  support  of  such  conten- 
tion. Holt  V.  RocJchilly  143  Ind.  530;  McCoy  v.  A5Ze,  131 
Ind.  417.  But  the  trouble  about  this  contention  is 
that  it  does  not  appear,  certainly,  that  any  longhand 
report  of  the  evidence  is  embodied  in  the  traoiscript, 
nor  does  it  sufficiently  appear  that  the  instructions  are 
not  transcripts  of  the  originals,  especially  as  the  clerk 
certifies  that  they  are. 

One  of  the  instructions  tendered  by  the  appellant 
and  refused  by  the  court,  reads  thus:  "4th.  This  is 
a  case  where  the  State  seeks  a  conviction  on  circum- 
stantial evidence.  The  defendant  is  presumed  to  be 
innocent  until  the  contrary  is  made  to  appear  by  the 
evidence,  and  in  a  case  of  this  kind,  in  order  to  con- 
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vict,  the  circumstances  must  be  so  strong  as  to  ex- 
clude every  other  reasonable  hypothesis,  except  that 
of  the  defendant's  guilt." 

That  part  of  the  instruction  relating  to  and  delftn- 
ing  the  rule  as  to  circumstantial  evidence  was  in  no 
manner  covered  by  any  of  the  instructions  given  by 
the  court. 

The  refused  instruction  was  substantially  a  cor- 
rect statement  of  the  law  as  applicable  to  the  evidence 
in  the  case.  Cavender  v.  StatCj  126  Ind.  47;  Binns  v. 
State,  66  Ind.  428;  Stcmt  v.  State,  90  Ind.  1;  Gillett 
Crim.  Law,  section  873. 

The  evidence  was  of  such  a  character  that  we  can 
not  say  that  the  refusal  of  the  instruction  was  a  harm- 
less error.  The  court  erred  in  overruling  the  motion 
for  a  new  trial. 

The  court  also  erred  against  the  State  in  instruct- 
ing that,  if  the  goods  stolen  belonged  to  a  partnership, 
of  which  King  was  a  member,  the  proof  would  not  be 
sufficient.  The  court  probably  overlooked  the  statute. 
R.  S.  1894,  section  1822  (R.  S.  1881,  section  1753). 

The  judgment  is  reversed  and  the  cause  remanded, 
with  instructions  to  sustain  the  defendant's  motion 
for  a  new  trial. 


Wilson  v.  Johnson. 

[No.  16,873.     FiledSept.  18, 1894.     Rehearing  denied  May  12, 1896.] 

Chakgb  op  Venue.  —  Application  for.  —  Diligence  In  Discovering 
Cfrounda  For, — An  applicant  for  a  change  of  venue,  is  not  required 
to  show  diligence  in  discovering  the  grounds  of  such  application. 

Same. — Failure  to  Assign  as  Cause  for  New  THal — Waiver  of  Er- 
ror.— The  failure  to  assign  the  ruling  of  the  court  in  granting  a 
change  of  venue,  as  a  cause  in  a  motion  for  a  new  trial,  is  a  waiver 
of  any  error  in  such  ruling. 
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Deed. — No  Description  Contained  In, — Deeds  purporting  to  convey 
lands,  but  containing  no  description  or  designation  of  the  lands, 
are  invalid  for  uncertainty,  and  are  not  admissible  in  evidence  in 
an  action  to  establish  title  to  real  estata 

Same. — Insufficient  Description, — A  deed  of  all  "the  remaining  as- 
sets,'* of  a  designated  person,  "  as  the  same  were  granted  and  con- 
veyed to  the  grantors  .herein,"  is  ina^ufficient  to  convey  lands  not 
otherwise  described  therein. 

Ejectkent. — The  Burden  Bests  Upon  Plaintiff  to  Show  Title  in 
Himself, — A  plaintiff  in  ejectment  must  recover  on  the  streng^  of 
his  own  title,  and  if  he  fails  to  show  title  in  himself  it  makes  no 
difference  whether  the  defendant  had  titie  or  not. 

Instructions. — Refusal  to  Oive  Instructions. — Defective  Record, — 
The  refusal  to  give  requested  instructions  is  not  available  error, 
where  the  record  fails  to  show  affirmatively  that  the  instructions 
purporting  to  have  been  given  by  the  court  on  its  own  volition, 
were  all  the  instructions  given  in  the  cause. 

From  the  Gibson  Circuit  Court.     Affirmed. 

W.  II.  De  Wolf,  L.  C.  Embrecy  and  W.  C.  JohnsoUy 
for  appellant. 

W.  A.  Cullop,  C.  B.  KessingeVy  and  O.  H.  Cobb,  for 
appellee. 

McCabe,  J. — Appellant  sued  appellee,  in  the  Knox 
CJifcuit  Court,  to  recover  possession  of  the  west  half  of 
the  northeast  quarter  of  section  twenty-two,  in  town- 
ship one,  in  said  Knox  county.  The  suit  was  com- 
menced in  the  Knox  Circuit  Court,  resulting  in  a  judg- 
ment in  that  court  in  favor  of  api)ellant  That  judg- 
ment was  set  aside  and  a  new  trial  granted,  as  a  mat- 
ter of  right  under  the  statute.  On  the  application  of 
appellee  the  venue  was  changed  to  the  court  below, 
over  appellant's  objection  and  exceptiorf. 

The  next  trial  resulted  in  a  judgment  in  the  court 
below  in  favor  of  appellee,  over  a  motion  for  a  new 
trial  for  alleged  cause. 

The  errors  assigned  call  in  question  the  order 
granting  the  change  of  venue  and  that  overruling  the 
motion  for  a  new  trial. 
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The  motion  for  the  change  and  the  affidavit  in  sup- 
port thereof,  were  not  filed  within  the  time  required 
by  the  rule  of  the  Knox  Circuit  Court.  But  the 
affidavit  stated,  as  an  excuse  for  the  delay,  that  the 
appellee  "did  not  sooner  discover  the  above  ground 
for  a  change  of  venue." 

It  is  insisted  by  the  appellant  that  the  affidavit  was 
insufficient  for  its  failure  to  state  that  the  appellee 
had  used  diligence  to  discover  that  the  alleged  odium 
attached  to  his  defense  on  account  of  local  prejudices, 
and  he  cites  in  support  of  such  contention  Witz  v. 
SpenceVy  51  Ind.  253,  and  Ringgenherg  v.  Hartman,  102 
Ind.  537.  These  cases  were  overruled,  in  so  far  as  they 
require  the  applicant  for  a  change  of  venue  to  show 
diligence  in  discovering  the  grounds  of  such  applica- 
tion, in  Ogle  v.  EdwardSy  Admr.y  133  Ind.  358,  which 
has  been  followed  in  several  cases  since.  Bcnient  v. 
Maj/y  135  Ind.  664.  Besides  the  motion  for  a  new  trial 
does  not  specify  the  granting  of  the  change  as  one  of 
the  causes  therefor. 

The  failure  to  assign  such  ruling  as  a  cause  in  a 
motion  for  a  new  trial,  is  a  waiver  of  such  error  if  any 
there  was  therein.  Caldwell  v.  Boardy  etc.y  80  Ind.  99; 
ShoemaJcftr  v.  Smithy  74  Ind.  71;  Ilorton  v.  WilsoHy  25 
Ind.  316;  Bane  v.  Wardy  77  Ind.  153.  There  was  no 
available  error  in  granting  the  change  of  venue. 

On  the  last  trial,  appellant  undertook  to  trace  his 
title  back  to  the  government,  and  among  the  reasons 
assigned  by  him  for  a  new  trial,  was  the  refusal  of  the 
trial  court  to  allow  him  to  read  in  evidence  certified 
copies  of  three  deeds  purporting  and  claimed  to  be 
links  in  his  chain  of  title. 

The  objection  to  the  introduction  of  the  deeds  was 
that  they  did  not  describe  the  land  in  controversy  in 
the  suit.  It  is  admitted,  in  argument  by  appellant, 
that  the  deeds  did  not  describe  the  land.     But  it  is 
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contended  that  the  first  deed  that  was  rejected  re- 
ferred to  another  deed,  which  other  deed  did  correctly 
describe  the  land  in  such  a  manner  as  to  make  the  de- 
scription in  the  deed  referred  to  a  part  of  the  deed  of- 
fered in  evidence,  and  that  the  error  in  rejecting  such 
deed  should  work  a  reversal  of  the  judgment,  even 
though  the  oth-er  two  offered  deeds  were  correctly 
rejected. 

It  would  be  needlessly  extending  this  opinion,  to  go 
into  an  examination  of  the  ruling  in  rejecting  the  first 
deed,  because  we  find,  from  an  examination  of  all  the 
evidence  in  connection  with  the  last  two  deeds  re- 
jected, that  the  result  of  the  trial  must  have  been  as 
it  was,  a  finding  and  judgment  for  the  appellee,  even 
if  the  first  rejected  deed  had  been  received  in  evi- 
dence. The  last  two  deeds  contain  no  description  of 
any  land  whatever,  and  they  contain  no  reference  to 
any  other  document  where  such  description  may  be 
found,  and  they  are  necessary  links  to  make  the  ap- 
pellant's chain  of  paper  title  good. 

The  description  in  the  second  rejected  deed  is  as 
follows:  "Have  granted,  bargained,  sold,  assigned, 
transferred,  set  over,  conveyed,  released,  and  con- 
firmed, and  by  these  presents,  and  by  force  and  virtue 
of  the  above  recited  order  and  decree  of  court,  and 
the  power  thereby  in  them  vested,  and  of  every  other 
power  and  authority  there,  enabling  in  this  behalf,  do 
grant,  bargain,  transfer,  set  over,  convey,  and  con- 
firm, unto  the  said  George  Peabody,  his  heirs,  execu- 
tors, administrators,  and  assigns,  all  the  remaining 
assets,  so,  as  aforesaid,  conveyed  and  transferred  to 
the  said  trustee,  as  set  forth  in  the  said  schedule  *V,'  a 
copy  whereof  is  hereto  annexed,  and  also  their  right, 
title,  and  interest  in  and  to  all  the  other  assets  of  the 
Bank  of  the  United  States,  as  the  same  were  granted 
and  conveyed  to  the  grantors  herein,"  etc. 
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The  description  in  the  third  rejected  deed  is  sub- 
stantially the  same  as  the  foregoing.  There  was  no 
attempt  to  reform  these  deeds  or  to  cure  the  defects 
therein  by  any  sort  of  pleading  or  evidence. 

It  has  often  been  held,  by  this  and  other  courts, 
that  deeds  purporting  to  convey  lands  which  do  not 
describe  or  designate  the  lands,  are  invalid  for  uncer- 
tainty. Btichanan  v.  Whithaniy  36  Ind.  257  ;  Shoe-^ 
maker  v.  McMonigle^  86  Ind.  421 ;  Devlin  Deeds,  sec- 
tion 1010  et  seq. 

There  was  no  error  in  refusing  to  allow  the  last  two 
deeds  to  be  read  in  evidence,  and,  as  the  appellant's 
I^aper  title  depended  on  them,  the  exclusion  of  the 
first  deed  was  a  harmless  error,  if  error  there  was  in 
such  exclusion.  Both  parties  claimed  title  by  twenty 
years'  adverse  i>ossession,  under  claim  of  ownership; 
but  the  appellant  does  not  claim  that  either  of  the 
excluded  deeds  formed  color  of  title,  under  which  his 
alleged  adverse  possession  had  been  continued  twenty 
years.  The  claim  of  title  by  adverse  possession  on  the 
part  of  appellant,  is  founded  solely  on  the  fact,  as  he 
claims  the  evidence  establishes,  that  some  ten  or 
twelve  years  before  this  suit  was  brought,  he  was  in 
possession  under  claim  of  ownership,  which  posses- 
sion he  claims  was  adverse,  and  joined  to  the  posses- 
sion of  those  under  whom  he  claims  was  of  twenty 
years'  duration.  But  the  appellee  was  in  possession, 
at  the  commencement  of  the  suit,  as  appellant's  com- 
plaint alleges,  and  the  evidence  tended  to  show  that 
such  possession  of  appellee  was  under  claim  of  owner- 
ship. Under  such  circumstances,  it  was  incumbent 
on  the  appellant  to  show  title  in  himself,  and  the 
burden  of  proof  was  on  him  to  show  such  title  and 
right  of  possession,  and  if  he  failed  to  show  title  in 
himself,  it  would  make  no  difference  whether  the  de- 
fendant had  title  or  not.    Roots  v.  Becky  109  Ind.  472; 
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Deputy  V.  Mooneyj  97  Ind.  463;  Mull  v.  Or^nCj  67  Ind.  95. 

There  was  a  conflict  in  the  evidence  as  to  the  nature 
and  character  of  plaintiff's  prior  possession.  We, 
therefore,  cannot  disturb  the  verdict  on  the  weight  of 
the  evidence. 

The  n-ext  error  for  which  it  is  claimed  that  a  new 
trial  ought  to  have  been  granted,  is  the  giving  and 
refusal  of  certain  instructions. 

The  record  shows  that  a  series  of  instructions  in 
writing  was,  at  the  pro]>er  time,  tendered  by  the  appel- 
lant, and  the  court  was  asked  to  give  them  to  the  jury; 
which  request  the  court  refused,  and  to  the  refusal 
of  the  court  to  so  give  each  of  them,  the  appellant 
duly  excepted.  Some  of  the  instructions  so  requested 
were  proper  expositions  of  the  law  applicable  to  the 
case,  and  if  the  substance  of  them  had  not,  or  was  not, 
given  by  the  court  in  the  instructions  given,  their  re- 
fusal would  be  material  and  reversible  error.  The 
record  fails  to  show  that  the  instructions,  pur- 
porting to  have  been  given  by  the  court  on 
its  own  volition,  were  all  the  instructions  given 
in  the  cause.  For  aught  that  appears  iu'  the 
record,  the  court  refused  to  give  the  instructions 
asked,  because  it  had  already  given  the  substance 
of  them  in  other  instructions  it  had  given.  Under 
such  a  condition  of  the  record,  it  has  often  been  held 
that  the  refusal  of  correct  instructions  is  not  available 
error.  The  City  of  New  Albany  v.  McCulloch,  127  Ind. 
500;  Gruhh  v.  State,  117  Ind.  277  ;  Ford  v.  Ford,  110 
Ind.  89 ;  Lehman  v.  Hawks,  121  Ind.  641 ;  Musgrave 
V.  State,  133  Ind.  297. 

No  special  objection  is  pointed  out,  in  appellant^s 
brief,  to  the  instruction  given  by  the  court  of  its  own 
volition,  contained  in  the  record,  though  the  giving 
of  them  is  assigned  as  a  reason  in  the  motion  for  a 
new  trial;  nor  do  we  see  any  objection  to  them.    At 
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all  events,  none  of  them  are  so  radically  wrong  as  to 
be  incurable  by  other  instmctions,  which  may  have 
been  given.  And  we  must  presume  that  snch  other  in- 
structions were  given,  where  the  contrary  is  not,  as 
here,  made  affirmatively  to  appear  by  the  record.  Ford 
v.  Fordy  supra;  Lehman  v.  Hawks,  supra;  Musgrave  v. 
8iat€j  supra. 

We  find  no  available  error  in  the  record,  and,  there- 
fore, the  judgment  is  affirmed. 

On  PETrnoN  for  Rehearing. 

McCabe,  J. — Two  points  only  are  made  in  the  peti- 
tion filed  by  the  appellant  for  a  rehearing. 

The  first  is  that  we  erred  in  holding  that  the  two 
deeds  offered  in  evidence  were  properly  rejected  by 
the  circuit  court,  on  the  ground  that  they  described  no 
land  whatever;  and  second  that  even  if  they  were  void 
for  want  of  a  description  of  the  premises  sought  to  be 
conveyed,  yet  as  the  appellant  was  claiming  title  by 
adverse  possession,  also  under  color  of  title,  that  we 
erred  in  upholding  the  ruling  of  the  trial  court  in  ex- 
cluding them,  because  notwithstanding  their  invalid- 
ity and  insufficiency  to  convey  title,  yet  it  is  claimed 
they  were  sufficient  to  constitute  color  of  title. 

As  to  the  first  point  we  have  to  observe  that  there 
were  three  deeds  in  the  alleged  chain  of  plaintiff's, 
appellant's,  paper  title,  of  the  rejection  of  each  of 
which,  as  evidence,  the  appellant  complains.  In  the 
original  opinion,  we  only  noticed  two  of  them,  holding 
their  rejection  justified,  because  they  did  not  contain 
any  description  of  the  land,  and  that  that  was  fatal 
to  plaintiff's  case,  regardless  of  the  question  as  to  the 
rejection  of  the  other  one. 

Counsel  now  contend  that  that  was  error,  because 
the  first  of  the  two  thus  passed  on,  though  containing 
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no  description  of  land  whatever,  yet  they  claim  it  con- 
tains a  reference  to  the  first  of  the  three  so  offered, 
the  one  we  did  not  pass  on,  and  that  that  deed  con- 
tains a  description  of  the  land.  Authority  is  cited 
by  them  to  the  effect,  that  the  deed  thus  referred  to 
is  in  effect  thereby  incorporated  into  the  deed  making 
the  reference,  and  that  the  description  thus  incor- 
porated, will,  if  good,  make  the  deed  good.  Conced- 
ing that  to  be  the  law  and  applicable,  yet  we  find  the 
reference  is  to  a  deed  dated  May  22, 1855,  whereas  the 
first  rejected  deed,  to  which  they  claim  reference  was 
made  for  a  description,  is  dated  May  19,  1855.  But 
that  is  not  the  worst  That  deed  describes  the  land  as 
the  west  half  of  the  northwest  quarter  of  section  22, 
instead  of  the  west  half  of  north-east  quarter,  the 
land  in  dispute,  as  appellant's  counsel  concede.  They 
say  they  have  no  doubt  that  that  was  a  clerical  error 
of  the  recorder,  "but  it  is  impossible  to  remedy  that 
error  at  this  late  day,"  they  say. 

That  is  rather  a  frank  confession,  that  not  only  was 
the  first  rejected  deed  properly  rejected  by  the  court, 
but  that  the  next  one  in  the  appellant's  chain  of  title 
contains  no  description  whatever,  and  refers  to  no 
deed  for  a  description  that  contains  a  description  of 
the  land  in  question.  But  they  ask  us  to  take  their 
word  for  it,  that  the  land  in  question  ought  to  be, 
though  it  is  not,  described  in  the  deed  referred  to,  and 
for  that  reason  hold  it  good.  No  suf&clent  reason  is 
stated  or  authority  cited,  authorizing  courts  to  correct 
alleged  mistakes  in  deeds  and  land  titles  without  alle- 
gation or  proof.  To  uphold  appellant's  position  would 
be  to  make  the  ultimate  rights  of  the  respective 
parties  litigant  to  depend,  not  upon  allegation  and 
proof,  but  upon  the  fact  that  the  attorney  on  one 
side  asserts  the  claims  of  his  client  with  more  vehe- 
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mence  than  the  attorney  on  the  other.    Justice  is  not 
so  administered. 

The  third  rejected  deed  refers  to  the  second  as  fol- 
lows: "All  the  right,  title,  and  interest  I  have  in  the 
assets  of  the  Bank  of  the  United  States,  whether  real, 
personal,  or  mixed,  which  remain  unsold,  and  which 
were  conveyed  by  Samuel  Jordan  and  others,  in  their 
capacity  as  trustees,  and  otherwise  by  deed  dated 
January  25, 1867." 

The  deed  thus  referred  to,  as  we  have  already  seen, 
contained  no  description  of  any  land  whatever,  and 
though  it  referred  to  the  previous  deed  for  a  descrip- 
tion, that  deed  contained  no  description  of  the  land  in 
question  whatever.  The  three  deeds  were  all  properly 
rejected  as  evidence  of  legal  title. 

Were  they  competent  evidence  of  color  of  title? 
Counsel  for  appellant  contend  that  they  were. 

Color  of  title  is  that  which  in  appearance  is  title, 
but  which,  in  reality,  is  no  title.  1  Am.  and  Eng. 
Ency.  of  Law  (2  ed.),  846,  and  authorities  cited. 

Color  of  title,  unless  expressly  required  by  statute, 
is  not  essential  to  the  acquisition  of  title  by  adverse 
possession.  1  Am.  and  Eng.  Ency.  of  Law  (2  ed.),  847, 
and  authorities  cited.  Sims  v.  City  of  Frankfort,  79 
Lid.  446;  State  v.  Portsmouth,  etc,  Bank,  106  Ind. 
435;  Roots  v.  Beck,  109  Ind.  472;  VHommsdieu  v. 
Cincinnati,  etc.,  R.  W^  Co.,  120  Ind.  435;  Bowen  v. 
Swander,  121  Ind.  164;  Eerff  v.  Origgs,  121  Ind.  471; 
Dyer  v.  Eldridye,  136  Ind.  654. 

The  only  difference  between  color  of  title  by  deed 
under  adverse  possession,  and  that  by  adverse  posses- 
sion without  deed,  is  that  in  the  cUse  of  a  deed,  the 
title  extends  to  and  includes  the  boundaries  that  are 
described  in  the  deed,  while  in  the  case  without  deed, 
the  title  is  confined  to  that  which  is  actually  occupied. 
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1  Am.  and  Eng.  Ency.  of  Law  (2  ed.),  848,  849;  Citijy  etc, 
V.  Lake  Erie^  etc^  R.  R.  Co.j  130  Ind.  1. 

The  authorities  are  conflicting  as  to  the  effect  which 
is  to  be  given  to  defects  in  the  title  which  are  discov- 
erable by  inspection  of  the  instrument,  in  rendering 
the  purported  conveyance  inoperative  as  color  of  title. 
1  Am.  and  Eng.  Ency.  of  Law  (2  ed.),  855,  and  author- 
ities there  cited.  But  the  authorities  seem  to  be 
agreed  that  in  order  that  an  instrument  may  confer 
color  of  title,  it  must  contain  a  description  of  the  land. 
1  Am.  and  Eng.  Ency.  of  Law  (2  ed.),  858,  859,  and 
authorities  there  cited;  City  of  NohlesvUle  v.  Lake  Erie, 
etc.,  R.  R.  Co.,  supra. 

Therefore,  the  appellant  was  not  entitled  to  intro- 
duce the  deeds  in  question  to  establish  color  of  title, 
because  thev  were  not  sufficient  to  constitute  color 
of  title  in  the  appellant. 

Petition  overruled. 


Richard  et  al.  v.  Carrie, 

[No.  17,765.     FUed  May  12,  1896.] 


146  49 

147  80 


146  48 
154  868 

Tax  Title. — Regularity  of  Sale. — Evidence. — Burden  of  Proof  Of  . —  isfi  574 
Statute  Construed. — Under  the  provisions  of  section  6480,   R.   8.   }S    ^ 

1881,  and  also  section  8624,  Bums*  R.  S.  1894,  a  tax  deed  is  prima  

fade  evidence  of  the  regularity  of  the  sale  of  the  premises  de- 
scribed in  the  deed,  and  of  the  regularity  of  all  of  the  proceedings; 
and  the  holder  of  a  tax  deed  is  not  required  to  support  it  with 
proof  that  the  delinquent  had  no  x)ersonal  property  at  the  time  of 
the  sale  from  which  the  tax  might  be  collected. 

From  the  Knox  Circuit  Court.     Affirmed. 

W.  A.  Cullop  and  C.  B.  Kessinger,  for  appellants. 

H,  S.  Cauthom,  for  appellee. 

Vol.  145—4 
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Hackney,  C.  J. — This  suit  was  by  the  appellee,  who 
sought  the  ejectment  of  the  appellants  from  lands, 
the  title  to  which  he  claimed  under  a  tax  sale  and 
deed.  The  sale  was  made  in  1885,  the  deed  was  made 
in  1894,  and  the  trial  was  had  in  1895.  There  is  but 
one  question  in  the  case:  Did  the  burden  rest  upon 
the  appellee  to  prove  that  at  the  time  of  the  sale  the 
delinquent  owner  had  no  personal  property  subject  to 
sale  for  the  payment  of  the  taxes?  In  affirming  that 
the  burden  so  rested  upon  the  appellee  the  appellants 
cite  Earle  v.  SimonSy  94  Ind.  573,  involving  a  sale  under 
the  tax  law  of  1872. 

In  that  case  it  was  held  that  the  holder  of  a  tax 
deed  was  required  to  support  it  with  proof  that  the 
delinquent  had  no  personal  property,  at  the  time  of 
the  sale,  from  which  the  tax  might  be  collected.  This 
holding,  it  is  urged  by  counsel  for  the  appellee,  was 
ohiter  dictum.  The  argument  proceeds  upon  the  erro- 
neous assumption  that  the  opinion  discloses  the  pres- 
ence of  evidence  in  that  case  proving  that  the  delin- 
quent held  personal  property  at  the  time  of  the  sale. 
The  evidence  was  of  his  having  property  at  the  time  of 
the  delinquency  only.  But,  in  our  opinion,  the  over- 
throw of  that  case  is  not  essential  to  the  correctness  of 
the  lower  court's  holding,  that  the  tax  deed  should 
stand  without  support  from  such  evidence.  In  the  tax 
law  of  1881,  that  in  force  at  the  time  of  the  sale  in 
question,  R.  S.  1881,  section  (5480,  and  in  the  tax  law 
of  1891,  R.  S.  1894,  section  8624,  that  in  force  when 
the  deed  in  question  was  made,  and  when  the  trial  of 
this  case  was  had,  it  was  provided,  that  "Such  deed 
shall  be  prima  facie  evidence  of  the  regularity  of  the 
sale  of  the  premises  described  in  the  deed,  and  of  the 
regularity  of  all  prior  proceedings,  and  prima  facie 
evidence  of  a  good  and  valid  title  in  fee-simple  in  the 
grantee  of  said  deed."    No  like  provision  was  found  in 
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the  law  of  1872  and  its  effect  was  not  considered  in 
Earl  V.  Simons^  supra.  The  power  of  the  Legislature 
to  so  enact  is  not  a  question  here,  nor  is  it  suggested 
that  the  language  above  quoted  is  not  plain,  and 
ample  to  cover  the  question  in  this  case. 

The  judgment  of  the  circuit  court  is  affirmed. 


Bucklen  v.  Cushman. 

[No.  17,782.    Filed  May  14,  1896.J 


Landlord  and  Tenant. — Action  for  Waste. — Pleading, — Complaint. 
— A  complaint  does  not  sufiSicientlj  show  waste  by  allegations 
of  threats  to  remove  furniture  of  a  room,  and  that  the  plumb- 
ing wiU  have  to  be  taken  out  and  the  floox  disturbed,  without 
aUeging  that  damage  wiU  result. 

Same. — Parol  Lease. —  Presumption. — Where  the  aUegations  in  a 
pleading  do  not  disclose  a  written  lease,  the  presiunption  will  be 
that  the  letting  was  by  parol,  and  it  will  not  be  necessary  that  a 
copy  be  set  out  as  an  exhibit. 

Same. — Right  of  Tenant.— It  is  the  right  of  a  tenant  to  use  leased 
premises  for  any  lawful  purpose,  not  forbidden  by  the  expressed  or 
necessarily  implied  construction  of  the  lease. 

Practice. — Motion  in  Arrest  of  Judgment. — Dismissal  by  Court. — 
Dismissal  of  a  cause  by  the  court  on  motion  in  arrest  of  judgment 
for  insufficiency  ot  complaint,  after  a  demurrer  has  been  overruled 
and  an  exception  reserved,  without  allowing  an  amendment,  is  er- 
ror. 

From  the  Elkhart  Circuit  Court.     Reversed. 
H.  C  Dodge  ^  for  appellant. 

Dodge  <Sr  Hubbell,  for  appellee. 

Hackney,  C.  J. — The  appellant  owned  a  building  in 
the  city  of  Elkhart,  a  part  of  which  he  leased  to  the 
appellee  for  hotel  purposes,  with  the  privileges  of  con- 
ducting a.  saloon  in  one  of  the  basement  rooms.  At 
the  same  time  one  Kaskel  occupied,  as  appellant's 
tenant,  one  of  three  storerooms  on  the  first  floor  of 


52  SUPREME  COURT  OF  INDIANA, 

Bucklen  v,  Cushman. 

said  building  for  the  sale  of  cigars  and  tobacco  and 
as  a  billiard  room.  The  business  of  this  room  was 
purchased  by  the  appellee  from  Kaskel,  and  the  same, 
together  with  the  occupancy  of  said  room,  passed  to 
the  appellee  "as  the  tenant  *  *  from  year  to  year^' 
of  the  appellant,  without  any  provision  "for  the  sale  of 
liquors  in  said  room  by"  the  appellee.  The  appellee 
obtained  a  license  to  sell  intoxicating  liquors,  at  re- 
tail, in  said  room,  and,  at  the  time  this  suit  was  insti- 
tuted, was  threatening  to  remove  the  saloon  from  said 
basement  to  said  room.  In  addition  to  the  foregoing 
facts,  the  amended  complaint  contained  the  following 
allegation:  "That  said  storeroom  contains  a  counter, 
of  the  value,  to-wit,  of  f 200. 00;  shelving  of  the  value 
of  f300.00;  an  ornamental  partition  of  the  value  of 
f  100.00,  and  a  tile  floor  of  the  value  of  |500.00;  that  to 
put  a  saloon  in  said  room,  said  room  would  have  to 
have  the  said  counter,  shelving,  and  partition  all  re- 
moved out  of  and  away  from  said  room;  that  plaintiff's 
plumbing  would  have  to  be  taken  out  of  said  base- 
ment and  removed ;  that  said  floor  would  have  to  be 
torn  up  to  put  in  plumbing  in  said  room,  which  it 
would  be  necessary  to  have  in  said  room  if  it  were 
used  for  a  saloon;  all  of  which  the  defendant  now 
threatens  to  do;  and  said  saloon  cannot  be  re- 
moved to  said  place  without  destroying  said  room; 
that  said  Cushman,  while  possibly  not  insolvent,  has 
not  sufficient  means  or  property  to  respond  to  this 
plaintiff  in  the  sum  he  will  be  damaged  if  said  threat 
is  carried  out;"  that  "after  removing  said  saloon  busi- 
ness into  said  storeroom  *  *  the  damage  to  said 
hotel  property,  caused  by  a  saloo^n  being  placed  adja- 
cent to  the  main  office  and  most  prominent  room,  will 
be,  to-wit!  f  15,000.00."  It  is  also  allecred  that  the 
hotel  property  is  of  the  value  of  f50  000.00,  a  large 
portion  of  which  value  is  in  its  good  name,  good  will, 
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and  established  btisiness,  which  will  suffer  irreparable 
injury  by  the  removal  of  the  saloon  as  threatened. 
Restraining  order  and  injunction  were  prayed. 

Appellee's  demurrer  to  this  amended  complaint  was 
overruled  and  an  exception  was  reserved.  Issue  was 
formed,  and  upon  the  trial  the  court  entered  its  finding 
as  follows:  "Come  now^  the  parties, and  the  court, after 
hearing  the  evidence  adduced  and  the  arguments  of 
counsel,  and  being  well  and  sufficiently  advised  in  the 
premises,  now  finds  for  the  plaintiff,  that  the  material 
allegations  of  his  complaint  are  true  and  proven ;  that 
he  is  entitled  to  a  perpetual  injunction  against  the  de- 
fendant, Wilbur  R.  Cushman,  restraining  him  from 
removing  or  interfering  with  the  furniture  described 
in  the  complaint,  to-wit:  shelving,  partition,  fiooring, 
and  counter,  in  room  formerly  occupied  by  Mike 
Kaskel,  as  described  in  the  complaint,  and  also  from 
conducting  or  operating  a  saloon  for  sale  of  intoxicat- 
ing liquors  at  retail  in  quantities  less  than  a  quart  at 
a  time,  to  be  drank  on  the  premises,  in  said  room,  prior 
to  the  building  of  an  extension  to  said  room  by  plain- 
tiff. And  the  defendant  now  moves  the  court  in  arrest 
of  judgment." 

The  court  sustained  the  motion  in  arrest  of  judg- 
ment, and  dismissed  the  cause.  This  action  of  the 
trial  court  is  assigned  as  error,  and  the  action  in  over- 
ruling appellee's  demurrer  to  amended  complaint  is 
assigned  as  cross-error. 

Counsel  for  the  appellee  make  no  defense  of  the 
court's  action  in  dismissing  the  appellant's  suit,  and 
we  are  at  a  loss  to  know  how  it  can  be  sustained.  Con- 
ceding the  insufficiency  of  the  complaint,  against  the 
demurrer  and  upon  motion  in  arrest  of  judgment,  the 
right  to  amend  and  proceed  further  could  not  be  de- 
nied. Upon  the  theory  that  the  complaint  alleges  a 
letting  of  the  room  by  the  appellant  to  the  appellee. 
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after  the  latter  had  procured  a  license  to  sell  liquors, 
counsel  for  the  appellee  argue  that  appellant  dis- 
closed an  estoppel  against  himself  to  question  the  pro- 
posed use  of  the  room.  This  theory,  we  think,  is  not 
tenable.  The  fair  construction  of  the  complaint  is 
that  the  appellee  became  the  tenant  of  the  appellant 
by  virtue  of  his  purchase  from  Kaskel,  and  not  by 
direct  lease. 

Nor  is  it  true  that  the  allegations  disclose  a  writ- 
ten lease  of  the  room,  either  to  Kaskel  or  to  Cushman. 
The  presumption,  therefore,  would  be  that  the  letting 
was  by  parol,  and  it  would  not  be  necessary,  as  coun- 
sel insist,  that  a  copy  should  be  made  a  part  of  the 
complaint 

Counsel  are  in  error  also  in  the  position  that  the 
complaint  alleged  only  an  opinion  as  to  the  necessity 
for  removing  counters,  shelving,  partitions,  floors,  and 
the  plumbing,  and  that  no  threat  of  the  appellee  to 
remove  them  was  alleged.  It  was  expressly  alleged 
that  it  would  be  necessary  to  remove  them,  "all  of 
which  the  defendant  now  threatens  to  do."  The  ap- 
pellee's threat  to  remove  them,  for  the  purposes  of  the 
allegation  in  question,  would  be  quite  sufficient  with- 
out an  allegation  as  to  the  necessity  therefor. 

It  is  probably  true,  as  counsel  urge,  that  it  is  a  right 
of  a  tenant  to  use  leaaed  premises  for  any  lawful  pur- 
pose, not  forbidden  by  the  expressed  or  necessarily 
implied  construction  of  the  lease.  Gear  Landl.  and 
Ten.,  section  97,  p.  296;  Reed  ct  al,  v.  Leicis  et  al.,  74  Ind. 
433.  This  proposition,  however,  has  application  only 
to  the  possible  theory  of  the  complaint,  deny- 
ing the  right  to  use  the  room  for  the  sale 
of  intoxicating  liquors,  and  not  to  the  theory 
that  the  appellee  was  about  to  commit  waste 
in  the  removal  of  counters,  shelving,  partition, 
plumbing,  and  floors.     The  latter  theory  is  all  that 
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counsel  for  the  appellant  claims  for  the  complaint^ 
and  he  asserts  no  right,  under  the  allegations,  as  to 
the  uses  of  the  room  for  a  saloon.  As  to  this  theory 
of  the  complaint,  there  are  very  serious  doubts  of  its 
sufficiency.  It  is  not  alleged  that  the  furniture  will 
be  injured  by  the  threatened  removal;  that  the  dis- 
turbance of  the 'floor,  to  put  in  plumbing,  will  be 
permanent  or  injurious,  nor  is  damage  alleged  by  rea- 
son of  such  removal  or  disturbance.  The  allegation 
that  "after  removing  said  saloon  business  into  said 
storeroom  *  *  *  as  aforesaid,  that  the  damage  to 
said  hotel  property,  caused  by  a  saloon  being  placed 
adjacent  to  the  main  office  and  most  prominent  room, 
will  be,  to-wit:  $15,000.00,"  has  no  reference  to  the  pos- 
sible injury  to  the  furniture  and  floor,  or  to  the  build- 
ing. The  allegation  that  the  "sfaloon  cannot  be  re- 
moved to  said  place  without  destroying  said  room,"  is  . 
but  a  conclusion,  not  supported  by  any*  alleged  fact, 
and  having  no  reference  to  any  injury  to  the  fur- 
niture, the  disturbance  of  the  floor,  or  the  use  of 
the  room  for  a  saloon.  The  aggregate  value  of 
the  furniture  and  floor,  as  alleged,  is  but  f  1,100.00, 
and  the  allegation  of  the  appellee's  inability  to  re- 
spond to  the  appellant's  damages  is  not  with  refer- 
ence to  this  sum,  but  is  with  reference  to  the  alleged 
$15,000.00  damages  from  locating  a  saloon  in  said 
room.  The  entire  complaint  bears  evidence  of  having 
been  hastily  prepared,  and  upon  the  theory  of  charg- 
ing waste,  it  is  bad.  We  do  not  consider  its  sufficiency 
upon  any  other  theory,  since  counsel  claim  nothing  for 
it  upon  any  other  theory.  We  do  not  consider  the 
rules  as  to  the  sufficiency  of  the  complaint  upon  de- 
murrer and  upon  motion  in  arrest  of  judgment,  since 
the  appellee,  by  his  assignment  of  cross-error,  is  en- 
titled to  have  the  complaint  tested  as  upon  demurrer. 
Nor  do  we  consider  the  question  urged  by  the  appellee, 
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that  no  bond  was  given  by  the  appellant  upon  his 
application  for  a  restraining  order  or  injunction. 
That  question  does  not  arise  upon  the  assignment  of 
cross-error. 

The  judgment  is  reversed,  upon  the  error  of  the  trial 
court  in  dismissing  the  appellant's  suit,  with  instruc- 
tions to  reinstate  the  suit  and  to  sustain  the  appellee's 
demurrer  to  the  complaint,  with  leave  to  amend  and 
for  further  proceedings. 


uT  661  Fletcher  v.  Monroe  et  al. 

[No.  17,870.     Filed  May  14,  1896.] 

Husband  and  Wife.— JncTioafe  Interest  of  Wife  in  HuabancPs  Real 
Estate. — Dower. — Effect  of  Divorce. — Statutes  Construed. — Where 
a  wife  has  been  divorced  from  her  husband,  on  account  of  his  mis- 
conduct,  she  is  not  entitled,  on  the  death  of  the  husband,  to  any 
interest  in  his  real  estate,  under  sections  2640,  2652,  and  2660,  Bums' 
R.  S.  1894  (sections  2483,  2491,  and  2499,  R.  S.  1881;,  conveyed  by 
him  during  such  marriage,  and  in  the  conveyance  of  which  she  did 
not  join. 

Same. — Divorce. — Effect  of  on  Property  Rights. — Alimony. — A  judg- 
ment of  divorce  settles  all  questions  of  the  divorced  wife  to  a  pro- 
vision by  w^ay  of  alimony,  and  such  decree  settles  aU  questions 
concerning  property  rights,  growing  out  of  the  marital  relation. 

Same. — Divorce. — Effect  of  on  Property  Right s.  Where  Divorce  is 
Orantedfor  the  Misconduct  of  the  Husband.— Statutes  Construed. — 
Section  1055,  Bums'  R.  S.  1894  (section  1048,  R.  S.  1881),  providing 
that,  "a  divorce  granted  for  the  misconduct  of  the  husband  shall 
entitle  the  wife  to  the  same  rights,  so  far  as  her  real  estate  is  con- 
cerned, that  she  would  have  been  entitled  to  by  his  death,"  has  ref- 
erence to  her  separate  real  estate,  and  does  not  apply  to  her 
husband's  real  estate. 

From  the  Marion  Superior  Court.     Affit^med. 

W,   F.   Bernheimer^   and  Blackledge   &  Thornton^ 
for  appellant. 
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Van  Voris  d;  Spencer^  and  J.  E.  Franklin^  for  ap- 
pellees. 

McCabe,  J. — Appellant  brought  suit  for  partition, 
against  the  appellees,  alleging  that  she  was  the  owner 
of  one-third  of  the  real  estate,  in  her  complaint  de- 
scribed. The  issues  formed  were  tried  by  the  court, 
without  a  jury,  resulting  in  a  special  finding  of  the 
facts,  on  which  the  court  stated  certain  conclusions  of 
law,  leading  to  judgment  for  the  defendants.  The 
conclusions  of  law  are  assigned  for  error. 

The  substance  of  the  facts  found  are  that  the  appel- 
lant and  Timothy  R.  Fletcher  were  husband  and  wife. 
During  that  marriage  relation  he  conveyed  the  real 
estate  described  in  the  complaint  without  appellant, 
his  then  wife,  joining  in  the  deed  of  conveyance,  he  be- 
ing the  owner  in  fee-simple  of  the  property.  Appel- 
lant thereafter  obtained  a  divorce  from  him>  for  his 
fault,  and  afterwards  he  died.  The  conveyance  was 
executed  in  1859,  and  the  divorce  obtained  February 
C,  1874. 

The  conclusions  of  law  were  to  the  effect  that  the 
plaintiff  had  no  interest  in  the  real  estate.  Her  coun- 
sel contends  that  such  conclusions  of  law  are  in  con- 
flict with  the  following  statutory  provisions,  namely: 
"If  a  husband  die  testate  or  intestate,  leaving  a 
widow,  one-third  of  his  real  estate  shall  descend  to  her 
in  fee-simple,"  etc.  R.  S.  1894,  section  2640  (R.  S. 
1881,  section  2483). 

"A  surviving  wife  is  entitled,  to  *  *  *  one-third 
of  all  the  real  estate  of  which  her  husband  may  have 
been  seized  in  fee-simple  at  any  time  during  the  mar- 
riage, and  in  the  conveyance  of  which  she  may  not 
have  joined  in  due  form  of  law,"  etc.  R.  S.  1894,  sec- 
tion 2652  (R.  S.  1881,  section  2491). 

"No  act  or  conveyance,  y)erformed  or  executed  by 
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the  husband  without  the  assent  of  his  wife,  evidenced 
by  her  acknowledgment  thereof  in  the  manner  re- 
quired by  law;  nor  any  sale,  disposition,  transfer,  or 
incumbrance  of  the  husband's  property,  etc.,  ♦  ♦  • 
shall  prejudice  or  extinguish  the  right  of  the  wife  to 
her  third  of  his  lands,  etc.,  *  *  *  or  preclude  her 
from  the  recovery  thereof,  if  otherwise  entitled 
thereto."  R.  S.  1894,  section  2660  (R.  S.  1881,  section 
2499). 

The  first  of  the  above  sections  confers  the  right  only 
upon  the  surviving  widow,  the  second  on  the  surviving 
w^ife,  which  means  the  same  thing.  They  both  mean 
to  confer  the  right  upon  the  surviving  widow.  The 
last  section  only,  has  reference  to  the  right  conferred 
by  the  other  two  sections. 

A  divorce  granted  to  o-ne  party,  fully  dissolves  the 
marriage  relation  as  to  both.  R.  S.  1894,  section  1060 
(R.  S.  1881,  section  1048). 

The  appellant,  therefore,  was  not  the  surviving 
widow  of  Timothy  R.  Fletcher,  and  had  no  rights  as 
such,  regardless  of  the  question  as  to  whose  fault  it 
was  that  brought  about  a  dissolution  of  the  marriage 
relation  between  them. 

Timothy  R.  Fletcher  had  a  right  to  remarry,  and 
may  have  done  so, and  left  surviving  him  a  real  widow. 
He  could  not  leave  two  lawful  widows.  The  woman 
he  married  after  the  divorce  from  the  plaintifT,  if  the 
marriage  continued  until  his  death,  would  certainly 
be  his  widow,  which  necessarily  would  exclude  the  ap- 
I)ellant  as  to  lands  of  which  he  died  seized.  She  is 
now  no  more  his  widow  than  if  he  had  married  a 
second  wife,  and  died  during  the  continuance  of  that 
relation. 

A  judgment  of  divorce  settles  all  questions  of  the 
right  of  the  divorced  wife  to  a  provision  by  way  of 
alimony.    Nicholson  v.  Nicholson j  113  Ind.  131.     And 
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such  a  decree  is  in  lieu  and  bar  of  her  interest  in  the 
real  estate  of  her  hus}>and.  Musselman  v.  Musselmariy 
4A:  Ind.  106;  Rice  v.  Rice^  6  Ind.  100;  Oreen  v.  Oreen^ 
7  Ind.  113;  Rourke  v.  Rourke,  8  Ind.  427;  Stafford  v. 
Stafford,  9  Ind.  162;  Hart  v.  Hart,  11  Ind.  384; 
Chandler  v.  Chandler,  13  Ind.  492;  Cox  v.  Cox,  25 
Ind.  303;  Coony.  Coon,  26  Ind.  189;  Conner  v.  Con- 
ner, 29  Ind.  48;  Hyatt  v.  Hyatt,  33  Ind,  309. 

And  such  a  decree  settles  all  questions  concerning 
property  rights,  growing  out  of  the  marital  relation, 
though  the  separate  property  of  the  wife  is  not  af- 
fected by  the  decree.  Rose  v.  Rose,  93  Ind.  179,  Behrley 
V.  Behrley,  93  Ind.  255;  Hills  v.  HilU,  94  Ind.  436;  Yost 
V.  Yost  141  Ind.  584. 

It  is  contended,  however,  that  another  section  of  the 
statute  has  some  influence  on  the  question  here.  It 
provides  that:  "A  divorce  granted  for  misconduct  of 
the  husband,  shall  entitle  the  wife  to  the  same  rights, 
so  far  as  her  real  estate  is  concerned,  that  she  would 
have  been  entitled  to  by  his  death."  R.  S.  1894,  sec- 
tion 1055  (R.  S.  1881,  section  1043).  That  section  ha« 
been  held  correctly,  we  think,  to  mean  the  separate 
real  estate  of  the  wife,  and  has  no  reference  to  her  hus- 
band's real  estate.    Lash  v.  Lush,  58  Ind.  526. 

Therefore  the  superior  court  did  not  err  in  its  con- 
clusions of  law. 


Hilbish  v.  Hattle. 

145     W 

[No.  17.880.     Filed  May  15,  1896.]  149  m 

145     Ml 

DnroBOB. — Non-resident  Defendant. — Collateral  Attack,— Wheire  no-    15? ?5| 

jfcice  is  given  to  a  non-resident  defendant  in  a  divorce  proceeding,  as    14&      M 
is  provided  bj  the  statutes  of  the  state  in  which  such  proceedings    
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are  had,  the  judgment  of  divorce  will  be  secure  against  collateral 
attack. 

Same. — Constructive  Notice. — Effect  of  Divorce  on  Property  Rights 
of  Non-resident  Defendant. — Statutes  Construed. — Where  the  hus- 
band obtains  a  divorce  from  his  wife  by  constructive  notice,  the 
wife  being  a  non-resident  of  the  state  in  which  the  divorce  pro- 
ceedings were  had,  such  divorced  wife  could  not,  under  the  statutes 
of  this  State,  section  2660,  Bums'  R.  S.  1894  (section  2499,  R.  S. 
1881),  and  sections  1060,  1061,  Bums'  R  S.  1894  (sections  1048,  1049, 
R.  S.  1881),  have  any  rights  in  his  property  by  virtue  of  any  mar- 
riage relations  with  him,  although  said  court  did  not,  in  such  di- 
vorce proceedings,  adjudicate  the  property  rights  of  the  parties. 

Same. — Post-nuptial  Contract. — Effect  of  on  Inchoate  Interest  of 
Wife. — Where  a  post-nuptial  agreement  is  made  by  a  husband  and 
wife  in  division  of  property,  prior  to  a  separation  and  divorce,  in  all 
respects  fair  and  adequate  in  proportion  to  the  property  of  each, 
and  the  portion  of  the  property  therein  given  to  the  wife  was  re- 
ceived by  her  in  full  of  all  demands  against  her  husband,  and  in 
full  of  her  inchoate  rights  or  contingent  rights  in  his  property  as  his 
wife  or  his  widow,  such  contract  will  be  upheld,  and  will  bar  a  re- 
covery by  the  divorced  wife  of  any  interest  in  the  estate  of  the  hus- 
band at  his  death,  by  virtue  of  the  former  marital  relations. 

From  the  Elkhart  Circuit  Court     Affirtned. 

Osborne  &  Zook,  for  appellant. 

F.  E.  Baker  and  C.  W.  Miller^  for  appellee. 

Howard,  J. — This  was  an  action  for  partition, 
brought  by  appellant  against  appellee,  asking  that 
one-third  in  value  of  certain  lands  described  in  the 
complaint,  and  formerly  owned  by  Jacob  Hilbish,  de- 
ceased, be  set  apart  to  her  as  surviving  wife  of  said 
decedent,  said  lands  having  been  conveyed  by  her  said 
husband  during  their  marriage,  without  her  having 
joined  in  such  conveyance. 

The  appellee  answered  in  general  denial,  and  also 
filed  a  cross-complaint,  asking  to  quiet  his  title  to  the 
lands  claimed  by  appellant. 

The  court,  at  the  request  of  the  parties,  made  a 
special  finding  of  the  facts  in  the  case,  from  which 
it  appears:    That  the  appellant  and  her  said  former 
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husband,  Jacob  Hilbisrh,  were  married  in  Union 
county,  Pennsylvania,  in  1839,  removing  to  Elkhart 
county,  Indiana,  in  1874,  where  appellant  has  ever 
since  resided;  that  appellant  and  the  said  Jacob  Hil- 
bish ceased  to  live  together  as  husband  and  wife  in 
1877;  that  on  February  24,  1877,  appellant  brought 
suit  for  divorce  and  alimony,  to  which  the  said  Jacob 
filed  a  cross-complaint;  which  complaint  and  cross- 
complaint  were  dismissed  October  4,  1877;  that,  on 
March  13,  1878,  appellant  filed  her  complaint  against 
her  said  husband  on  an  account  for  money,  to  the 
amount  of  $6,000.00,  which  she  claimed  to  have  loaned 
him  at  various  times  during  their  marriage;  that 
pending  said  last  suit,  on  May,  30,  1878,  the  parties 
entered  into  the  following  agreement : 

"This  agreement  witnesseth,  that  said  Jacob  Hil- 
bish and  Susannah  Hilbish,  being  husband  and  wife, 
and  there  being  irreconcilable  differences  between 
them,  by  reason  of  which  they  have  separated  and  do 
not  contemplate  again  living  together  as  husband  and 
wife;  and  as  a  proper  and  just  division  of  their  prop- 
erty, the  said  Jacob  has  this  day  conveyed  to  the  said 
Susannah  Hilbish  one  hundred  acres  of  land  in  sec- 
tion 4,  T.  36,  N.  R.  6  E.,  in  Elkhart  county,  Indiana. 
Now,  therefore,  the  said  Jacob  Hilbish  agrees  to  re- 
move from  said  lands  all  incumbrances  and  deliver 
the  same  to  the  said  Susannah  Hilbish,  together  with 
all  the  crops,  buildings,  and  appurtenances  thereunto 
belonging,  free  from  all  incumbrances;  and  when  such 
incumbrances  are  removed  the  said  Susannah  shall 
accept  the  said  deed  and  lands  in  full  of  all  claim  upon 
said  Jacob,  either  for  moneys  heretofore  loaned  him, 
or  other  demands  against  him,  and  in  full  of  all  her. 
inchoate  rights  or  contingent  rights  in  his  property 
as  his  wife  or  as  his  widow,  if  she  should  survive  him; 
and  in  full  of  all  her  claims  ui>on  him  for  her  future 
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support  and  maintenance;  and  she  hereby  releases 
him  and  his  estate  from  all  demands  and  claims  in  any 
way  arising  out  of  any  of  said  matters.  It  is  further 
agreed,  that  the  suit  now  pending  in  the  Elkhart  Cir- 
cuit Court  shall  be  dismissed  at  the  costs  of  the  de- 
fendant herein,  and,  that  the  said  Susannah  shall  not 
hereafter  contract  any  debts  against  the  said  Jacob, 
nor  look  to  him  in  any  manner  for  her  support  or  ex- 
penses, and  that  a  separation  between  the  said  parties 
is  hereby  effected  by  mutual  consent;  and,  in  consid- 
eration of  the  premises,  the  said  Jacob  Hilbish  hereby 
agrees  and  does  release  and  surrender  all  his  rights, 
inchoate  and  contingent,  in  the  said  real  estate  so  con- 
veyed to  the  said  Susannah  Hilbish,  and  in  and  to  all 
her  separate  estate  or  property  that  she  now  has,  or 
may  have,  or  become  seized  of  hereafter,  and  hereby 
releasee  her  and  her  estate,  if  he  should  survive  her, 
from  all  demands  for  services  and  earnings,  and  all 
claims,  contingent  or  otherwise,  by  reason  of  the  said 
marital  relations  between  them.  The  intent  of  this 
agreement  being  that  as  to  all  the  property  hereafter 
acquired  or  now  owned  by  either  of  said  parties,  the 
same  shall  be  free  from  all  claims  by  the  other,  either 
while  they  live  or  after  either  of  them  may  die." 
The  court  further  finds,  that,  in  making  said  agree- 
ment said  Susannah  Hilbish  was  represented  by 
Judge  J.  D.  Osborne,  as  her  attorney,  and  said  Jacob 
Hilbish  was  represented  by  eTudge  H.  D.  Wilson,  as  his 
attorney,  and  said  agreement  was  fairly  and  intelll 
gently  entered  into;  that,  on  said  day  and  prior  there- 
to, said  Jacob  Hilbish  was  the  ow^ner  of  the  lands  de- 
scribed in  the  complaint, then  of  the  value  of  f  7,000.00, 
and  the  one  hundred  acres  described  in  said  agree- 
ment, then  of  the  value  of  f  9,000.00,  and  encumbered 
to  the  amount  of  $4,496.00;  and  was  the  owner  of 
other  lands  in  Goshen,  Indiana,  in  Ohio,  and  Pennsyl- 
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vania,  worth  over  $22,000.00,  besides  real  estate  in 
Missouri  and  Kansas;  that  he  was,  at  said  time,  in- 
debted in  the  sum  of  $10,000.00;  that  appellant's  claim 
in  the  said  suit  then  i>ending,  and  all  the  property  of 
the  said  Jacob  Hilbish,  as  well  as  his  said  indebted- 
ness, were  considered  in  making  said  agreement,  and 
it  was  estimated  and  considered  by  the  parties  thereto 
that  the  said  one  hundred  acres  of  land  described  in 
the  agreement  was  a  reasonably  fair  provision  for 
said  Susannah,  as  the  wife  of  said  Jacob  Hilbish,  at 
that  time;  and  she  dismissed  her  said  suit  against 
him ;  that  on  said  day,  and  in  pursuance  of  said  agree- 
ment, the  said  Jacob  Hilbish  conveyed  to  said  Susan- 
nah said  one  hundred  acres,  by  warranty  deed,  stat- 
ing therein  that  said  land  was  conveyed  to  her  "as  her 
own  separate  property,  with  full  power  and  authority 
to  sell,  convey  or  encumber  the  same  by  her  own 
separate  deed  and  contract,  in  every  respect  as  though 
she  were  unmarried,"  and  "the  consideration  of  the 
same  being  a  final  settlement  and  adjustment  of  the 
property  rights  between  the  grantor  and  the  grantee 
upon  the  separation  this  day  effected  between  them;" 
that  the  said  Jacob  Hilbish  fully  performed  all  the 
stipulations  of  said  agreement  on  his  part,  except  the 
payment  of  a  small  amount  of  taxes  on  said  land;  that 
the  appellant,  on  said  day,  and  by  virtue  of  said  agree- 
ment and  deed,  took  possession  of  the  said  one  hun- 
dred acres,  aud  has  ever  since  been  in  possession 
thereof,  claiming  the  same  as  her  own;  that,  on  Jan- 
uary 28, 1879,  the  said  Jacob  Hilbish,  by  his  deed,  ap- 
pellant not  joining,  conveyed  the  land  described  in 
the  complaint  for  f6,000.00,  under  which  deed, 
through  mesne  conveyances,  appellee  claims  title  to 
the  land,  having  purchased  the  same  for  $7,000.00  and 
gone  into  possession;  that,  on  eTanuary  10, 1894,  appel- 
lant executed  a  power  of  attorney  to  one  James  Hil- 
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bish,  authorizing  him  to  recover  for  her,  her  interest 
a«  surviving  wife  or  widow  in  any  and  all  lands  owned 
by  the  said  Jacob  Hilbish,  this  suit  being  brought 
February  13,  1895;  that  the  appellee  had  no  notice  of 
the  execution  of  said  power  of  attorney  until  the  sum- 
mons in  this  cause  was  served  upon  him,  other  than 
that  before  purchasing  the  land,  in  1883,  appellant's 
son  informed  him  that  his  mother  claimed  an  interest 
in  the  land;  that  at  the  May  term,  1879,  of  the  Elk- 
hart Circuit  Court,  Jacob  Hilbish  filed  his  complaint 
for  divorce,  to  which  said  Susannah  filed  her  answer 
and  cross-complaint,  which  complaint  and  cross-com- 
plaint were  both  dismissed;  that,  in  the  summer  of 
1879,  Jacob  Hilbish  removed  to  Daviess  county,  Mis- 
souri, where  he  resided  for  five  years,  then  moving  to 
Ohio,  where  he  lived  three  years,  after  which  he  re- 
turned to  Daviess  county,  Missouri,  w^here  he  con- 
tinued to  reside  until  his  death,  August  15, 1893;  that, 
on  December  31, 1880,  Jacob  Hilbish  filed  his  petition 
for  a  divorce  against  appellant  in  Daviess  county, 
Missouri;  that,  on  the  7th  day  of  the  February  term, 
1881,  of  said  court,  an  interlocutory  decree  of  divorce 
was  granted  on  said  petition;  and  at  the  June  term, 
1881,  of  said  court,  "a  judgment  and  decree  of  divorce 
was  rendered  and  entered  of  record  by  said  court,  in 
said  cause  of  Jacob  Hilbi'Sh  v.  Susannah  Hilbish,  grant- 
ing the  said  Jacob  Hilbish  a  divorce  from  the  bonds 
of  matrimonj'  existing  between  said  Jacob  Hilbish 
and  Susapnah  Hilbish,  and  that  said  judgment  re- 
mains in  full  force/' 

The  full  proceedings  of  the  action  for  divorce  in 
Daviess  county,  Missouri,  are  set  out  in  the  special 
findings,  as  are  also  the  statutes  of  Missouri  in  rela- 
tion thereto. 

The  conclusions  of  law  made  bv  the  court  on  the 
si>ecial  findings  of  facts  were: 


NOVEMBER  TERM,  1895— Vol.  145.  65 

Hilbish  V.  Hattle. 

"1.  That  the  plaintiff  is  not  the  widow  or  surviving 
wife  of  said  Jacob  Hilbish,  and  is  not  entitled  to  re- 
cover on  her  complaint. 

^'2.  That  defendant  is  the  owner  of  the  land  de- 
scribed in  the  complaint  and  cross-complaint,  and  that 
his  title  thereto  should  be  quieted. 

"3.  And  that  defendant  should  recover  of  plain- 
tiff his  costs." 

The  errors,  assigned  on  this  appeal  and  discussed 
by  counsel,  call  in  question  the  correctness  of  the  con- 
clusions of  law. 

It  is  first  insisted  by  appellant  that,  "it  is  not  found 
by  the  court  that  the  apparent  decree  of  the  Missouri 
Court  is  a  decree  or  judgment  of  any  court,  nor  that 
it  was  ever  rendered  by  that  or  any  other  court;  nor 
that  if  such  a  judgment  ever  existed,  it  was  still  in 
force  at  the  death  of  Jacob  Hilbish." 

We  confess  that  we  are  unable  to  understand  this 
contention  of  counsel.  The  proceedings  of  the  Mis- 
souri court  are,  as  we  have  said,  set  out  fully  in  the 
findings.  In  addition,  as  we  have  also  shown,  the 
court  expressly  finds  that  "a  judgment  and  decree  of 
divorce  was  rendered  and  entered  of  record  bv  said 
court,  in  said  cause  ♦  ♦  ♦  and  that  said  judgment 
remains  in  full  force." 

Moreover,  counsel  admit  that  the  setting  forth  in 
the  findings  of  the  proceedings  in  the  Missouri  court, 
and  of  the  Missouri  statutes  "indicates  that  the  trial 
court  had  evidence  before  it  from  which,  if  not  con- 
troverted or  disproved,  it  might  have  found  one  way 
or  the  other  on  the  question."  What  further  would 
counsel  have? 

It  is  said  that  the  Missouri  statute  requires  an 
affidavit  of  non-residence  in  case  of  publication  of 
notice  to  defendants  in  divorce  proceedings,  or  of  serv- 
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ing  such  defendants  personally,  when  they  are  not 
residents  of  the  State  of  Missouri,  and  that  it  does  not 
appear,  from  the  record,  that  such  affidavit  was  ever 
filed.  But,  in  its  interlocutory  judgment,  the  Missouri 
court  held  that  the  appellant,  defendant  in  that  suit, 
was  "duly  summoned  as  the  law  directs,"  while  the 
summons,  served  in  Pennsylvania,  with  its  proof  of 
service,  was  in  fact  duly  made  as  required  by  the 
statute  in  case  of  non-residents..  That  is  quite  suf- 
ficient to  withstand  this  collateral  attack  upon  the 
judgment  of  the  Missouri  court  Like  answer  may  be 
made  to  the  objection  that  it  was  not  shown,  in  the 
petition  for  divorce,  that  Jacob  Hilbish  was  at  the 
time  a  resident  of  Daviess  county,  Missouri.  The 
court,  by  its  finding  and  decree,  passed  also  upon  that 
jurisdictional  fact,  and  the  same  will  not  here  be 
called  in  question. 

In  1  Black.  Judg.,  section  240,  the  author,  citing 
Bunistead  v.  Kcad^  31  Barb.  669,  says:  "Where  the 
judicial  tribunal  has  general  jurisdiction  of  the  sub- 
ject-matter of  the  controversy  or  investigation,  amd 
the  special  facts  which  give  it  the  right  to  act  in  a 
particular  case  are  averred  and  not  controverted, 
upon  notice  to  all  proper  parties,  jurisdiction  is  ac- 
quired, and  cannot  be  assailed  in  any  collateral  pro- 
ceeding." 

In  1  Freeman  Judg.,  section  127,  it  is  said,  citing 
cases:  "The  position  is  taken  that  presumptions  of 
regularity  are  applicable  to  proceedings  of  courts  of 
record,  not  because  of  the  particular  means  which 
those  tribunals  happen  to  employ,  under  the  authority 
of  the  law,  for  the  purpose  of  acquiring  jurisdiction 
over  the  defendant,  but  because  of  the  high  character 
of  the  courts  themselves;  and  that  this  character  is 
essentially  the  same  in  all  cases,  irrespective  of  the 
method  employed  in  the  service  of  process.  Therefore, 


NOVEMBER  TERM,  1895— Vol.  145.  67 

Hilbish  1^.  Hattle. 

the  fact  that  the  affidavit  required  by  law  to  precede 
and  authorize  the  order  for  publication  does  not  ap- 
pear from  the  record  will  not  make  the  judgment 
vulnerable  to  collateral  attack/' 

Appellant's  authorities  only  go  to  show  that  a  de- 
fendant brought  in  by  notice  of  publication  only,  or 
by  personal  service  in  another  state,  which  is  equiv- 
alent to  notice  by  publication,  cannot  suffer  a  personal 
judgment.  If,  however,  such  notice  is  given  to  a  non- 
resident defendant  in  a  divorce  proceeding,  as  is  pro- 
vided by  the  statutes  of  the  state,  the  judgment  of  di- 
vorce will  be  secure  against  collateral  attack.  Such 
judgment  acts  upon  the  marriage  status  of  the  parties; 
and  the  court  having  jurisdiction  of  the  plaintiff  has 
power,  after  notice  given  to  parties  in  interest,  to  de- 
termine the  status  of  such  plaintiff.  The  court  acts  by 
virtue  of  the  citizenship  of  the  party  before  it.  And 
the  marriage  relation  of  the  plaintiff  being  dissolved, 
the  parties  are  no  longer  husband  and  wife. 

But  it  is  further  contended,  by  appellant,  that  even 
if  the  decree  of  divorce  rendered  by  the  circuit  court 
of  Daviess  county,  Missouri,  should  be  held  valid,  still 
that  court,  not  having  acquired  jurisdiction  over  the 
person  or  property  of  appellant,  such  judgment  or  de- 
cree could  not  affect  any  property  rights  which  appel- 
lant might  have  in  this  State.  And  section  2660,  R.  S. 
1894  (section  2499,  R.  S.  1881),  that  no  act  of  the  hus- 
band, without  his  wife's  assent,  and  no  disposition 
of  his  property  "by  virtue  of  any  decree,  execution  or 
mortgage  to  which  she  shall  not  be  a  party  (except  as 
provided  otherwise  in  this  act),  shall  prejudice  or  ex- 
tinguish the  right  of  the  wife  to  her  third  of  his  lands 
or  to  her  jointure,  or  preclude  her  from  the  recovery 
thereof,  if  otherwise  entitled  thereto,"  is  cited  in  sup- 
port of  such  contention.  Citing,  also,  Grissom  v.  Moore^ 
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106  Ind.  296;  Van  Fleet  Col.  Attack,  sections  390,  391, 
and  other  authorities  there  referred  to. 

But  appellant  was  a  party  to  the  decree  of  divorce, 
although,  being  served  only  with  constructive  notice, 
no  judgment  could  be  rendered  against  her.  How- 
ever, by  sections  1060,  1061,  K.  S.  1894  (Sections  1048, 
1049,  K.  S.  1881),  it  is  provided  that  "The  divorce  of 
one  party  shall  fully  dissolve  the  marriage  contract 
as  to  both,''  and  also  that  "A  divorce  decreed  in  any 
other  state,  by  a  court  having  jurisdiction  thereof, 
shall  have  full  effect  in  this  State."  It  would  seem, 
therefore,  that  appellant,  not  being  the  surviving  wife 
of  Jacob  Hilbish,  could  not,  according  to  the  statutes 
of  this  State,  have  any  rights  in  his  property  by  virtue 
of  any  marriage  relation  with  him  during  his  life  time. 
Fletcher  v.  MonroCy  ante,  56.  The  Missouri  court  did 
not  attempt  any  adjudication  upon  her  rights  or 
property  in  this  State.  But  that  court,  after  jurisdic- 
tion duly  had,  did  determine  the  status  of  her  former 
husband,  Jacob  Hilbish,  and  did  decree  a  divorce  to 
him,  thus  severing  the  marriage  bond  that  united  him 
to  appellant.  By  force  of  our  statutes,  above  quoted, 
it  would  seem  that  the  same  consequences  followed 
that  would  have  followed  if  the  decree  had  been  ren- 
dered in  this  State. 

But  even  if  the  property  rights  of  the  parties  were 
not  fixed  by  the  decree  of  divorce,  still,  we  think,  that 
the  post-nuptial  contract,  shown  in  the  special  find- 
ings, would  be  sufficient  to  support  the  conclusions  of 
law  in  favor  of  appellee.  By  that  contract,  the  api)el- 
lant  received  one  hundred  acres  of  land,  worth  f9,- 
000.00,  as  in  full  of  all  claims  of  appellant,  present  or 
prospective,  upon  her  husband  or  his  estate,  including 
any  inchoate  or  contingent  interest  she  might  have  as 
his  survivincf  wife.  This  contract  was  found  bv  the 
parties  at  the  time  to  be  her  fair  share  of  the  estate, 
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taking  into  account  all  her  husband's  property  and  all 
his  debts.  She  was,  in  that  negotiation  and  contract, 
represented  by  able  counsel,  and  it  would  seem  that 
all  her  rights  were  fully  protected.  It  is  the  policy 
of  the  law  that  such  just  and  fair  provisions  for  the 
wife's  support  shall  be  respected  and  carried  into 
effect.  In  case  of  a  suit  for  divorce  or  alimony,  the 
law  requires  that  such  provision  shall  be  made  for 
the  wife;  and  when  a  voluntary  agreement  is  made, 
either  before  or  after  marriage,  if  it  is,  in  all  respects, 
fair  and  adequate  in  proportion  to  the  husband's 
property,  the  contract  will  be  maintained.  Randies  v. 
Bandies,  63  Ind.  93. 

In  Hollotcell  v.  Simonsonj  21  Ind.  398,  it  was  said: 
"We  understand  it  to  be  well  settled,,  upon  ample  au- 
thority, that  a  relinquishment  of  dower  by  the  wife, 
the  husband  being  then  alive,  is  a  good  and  valuable 
consideration  for  a  conveyance  by  the  husband,  or 
procured  by  him,  to  the  wife,  of  property  which  may 
be  considered  but  a  fair  equivalent;  and  that  the  same 
will  be  viewed  as  valid,  or  not,  as  it  may  be  shown  to 
be  fair  or  fraudulent,  and  the  comparative  value  of 
the  respective  estates  and  interests  may  be  taken  into 
consideration.  Levinz,  146;  McCann  v.  Letcher,  8  B. 
Mon.  326;  Ward  v.  Shallci,  2  Vesey,  Sen.  16;  Atherley 
Marriage  Settle.,  162." 

This,  statement  of  the  law  is  quoted  and  approved 
in  Brown  v.  RatclinySy  72  Ind.  505,  where  it  is  held 
that  an  agreement  by  a  husband  to  convey  certain 
lands  to  his  wife  in  consideration  that  she  would  relin- 
quish her  inchoate  interest  in  his  lands,  which  she  did, 
is  valid,  even  though  such  agreement  is  not  in  writing. 

And  in  Jarboe  v.  Severin,  85  Ind.  496,  this  court  said: 
"The  release  by  a  wife  of  her  inchoate  interest  in  her 
husband's  real  estate  mav  be  a  valuable  consideration. 
IloUowell    V.    Stimonson,    supra;    Broicn    v.    BawUngSj 
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supra.  In  Fancell  v.  Johnston^  34  Mich.  342,  it  is 
said:  *It  has  always  been  held  that  a  release  by  a 
wife  of  an  interest  which  was  within  her  option  to  re- 
lease or  not — as,  for  example,  a  right  of  dower — ^is 
a  valuable  consideration,  which  will  support  a  post- 
nuptial settlement,  and  therefore  will  suffice  for  any 
other  purpose.' "  See  also  Copeland  v.  Copeland^  89 
Ind.  29;  Worleij  v.  SipCy  111  Ind.  238. 

In  Diitton  V.  DuttoHy  30  Ind.  452,  Chief  Justice  Ray, 
speaking  for  the  court,  it  w^as  said  that  the  following 
instruction  fairly  stated  the  law  and  should  have 
been  given:  "That  a  parol  agreement  made  between 
husband  and  wife  in  view  of  separation,  and  fully  ex- 
ecuted on  the  part  of  the  husband,  wholly  for  a  con- 
sideration which,  in  the  light  of  all  the  circumstances 
of  the  parties  at  the  time  the  contract  is  made,  is  fair, 
reasonable,  and  just,  the  contract  will  be  upheld." 

That  such  a  contract  between  husband  and  wife, 
when  fair  to  all  parties,  will  be  upheld  in  equity.  See 
Sims  V.  RicketSy  35  Ind.  181;  9  Am.  and  Eng.  Ency.  of 
Law,  792;  14  Am.  and  Eng.  Ency.  of  Law,  552,  and 
authorities  cited  in  notes. 

The  contract,  in  the  case  at  bar,  was  found  by  the 
court  to  have  been  made  in  view  of  all  the  property  of 
Jacob  Hilbish,  and  that  "it  was  estimated  and  con- 
sidered by  the  parties  thereto  that  said  one  hundred 
acres  of  land,  described  in  said  agreement,  was  a  rea- 
sonably fair  provision  for  said  Susannah,  as  the  wife 
of  said  Jacob  Hilbish,  at  that  time." 

The  contract  was  in  writing,  made  with  the  advice 
of  eminent  counsel,  was  "in  view  of  separation,"  was 
"fair  to  all  the  parties,"  was  received  by  her  in  full  of 
all  demands  against  him,  and,  "in  full  of  her  inchoate 
rights  or  contingent  rights  in  his  property  as  his  wife 
or  his  widow."  The  contract  has  never  been  rescinded; 
she  still  holds  the  land  conveyed  to  her  by  virtue  of 


NOVEMBER  TEEM,  1895— Vol.  145.  71 


Fesler,  Clerk,  et  al.  v.  Brayton. 


the  terms  of  the  contract.  She  has  made  no  election, 
as  provided  in  section  2665,  K.  S.  1894  (section  2504^ 
R  S.  1881),  even  if  this  were  a  jointure  for  her  use,  and 
such  election  might  be  made. 

We  see,  therefore,  no  reason  why  this  contract  and 
deed  of  settlement  should  not  be  upheld,  without  con- 
sidering the  question,  if  any  there  be,  as  to  the  effect 
upon  appellant's  rights  of  the  decree  of  divorce, 
granted  to  her  husband  in  Daviess  county,  Missouri. 
The  second  and  third  conclusions  of  law,  being  in 
favor  of  appellee,  were  clearly  correct,  and  quite  suf- 
ficient to  sustain  the  judgment  of  the  court 

"If  the  ultimate  judgment  deals  justly  with  the 
parties,  gives  to  each  his  legal  rights,  and  is  sustained 
by  the  facts  appearing  in  the  special  finding,  an  error 
in  one  of  the  conclusions  of  law  will  not  justify  a  re- 
versal." Slauter  v.  Favorite,  107  Ind.  291;  Waters  v. 
Lyon,  141  Ind.  170. 

eludgment  affirmed. 
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[No.  17,894.     Filed  May  15.  1896.] 

CoNSTiTxmoNAL  Law. — Amendment  of  Constitution  BepetUa  Incon- 
sistent Legislative  Acts, — Repeal  by  Implication. — A  constitutional 
amendment  inconsistent  with  previous  legislative  enactments  oper- 
ates to  repeal  such  enactments,    p.  76, 

Same. — Unconstitutional  Apportionment  Act, — Repealing  Clause. — 
Where  it  appears  from  the  repealing  clause  of  an  apportionment 
apt,  that  it  was  only  intended  to  repeal  the  former  apportionment 
upon  the  supposition  that  the  new  one  was  to  take  the  place  of  the 
former,  the  former  act  will  not  thereby  be  repealed,  if  the  new  act 
is  unconstitutional,    p,  76, 

Same. — Apportionment  Act. — Public  Policy. — Where  there  is  but  one 
act  apportioning  the  State  for  legislative  purposes  that  has  not  been 
repealed,  an  action  will  not  lie  to  invoke  the  powers  of  the  court  to 
declare  it  unconstitutional,    p.  87.     Monks,  J.,  dissenting. 
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From  the  Marion  Superior  Court     Reversed. 
Hawkins  &  Smithy  for  appellants. 

M,  E.  Forknerj  A.  C  Harris^  and  Miller^  Winter 
&  ElarHj  for  appellee. 

McCabe,  J. — The  appellee  sued  the  appellants  in 
the  superior  court,  to  enjoin  them  from  proceeding  to 
hold  the  election  in  November  for  members  of  the 
next  general  assembly,  under  the  provisions  of  the  ap- 
portionment act,  approved  March  6,  1885.  It  was  al- 
leged that  the  appellants,  being  the  clerk  of  the  cir- 
cuit court,  the  auditor,  and  the  sheriflE  of  Marion 
county,  Indiana,  were  threatening  to  give  notice  and 
proceed  to  an  election  under  said  act,  which  act,  it  was 
alleged,  is  unconstitutional  for  the  same  reasons  that 
the  apportionment  acta  of  1879,  1891,  1893,  and  1895 
were  adjudged  by  this  court  to  be  unconstitutional  in 
Parker  v.  8tate^  133  Ind.  178,  and  in  Denny  v.  8tate^  ex 
rel,  144  Ind,  503. 

The  superior  court  overruled  a  demurrer  to  the  com- 
plaint for  want  of  sulHcient  facts,  and  the  defendants 
declining  to  plead  over  and  standing  upon  their  de- 
murrer, the  court  rendered  judgment  perpetually  en- 
joining said  officers  from  proceeding  to  hold  said  elec- 
tion under  and  pursuant  to  said  act. 

The  ruling  upon  the  demurrer  is  the  only  error 
assigned. 

A  motion  to  dismiss  the  appeal  is  made  by  Alonzo 
Q.  Smith,  Charles  A.  Korbly  and  John  W.  Kern  as 
umici.  curiae^  and  on  behalf  of  certain  other  parties, 
who  are  not  parties  to  the  action,  and  who,  it  is 
alleged,  would  be  injuriously  affected  by  the  litigation. 

In  support  of  this  motion  is  filed  an  affidavit  of 
Sterling  R.  Holt,  to  prove  the  charge  made  in  the  mo- 
tion that  "the  controversy  is  not  real,  that  all  the 
parties  thereto  are  agreed  in  principle  and  purpose 
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concerning  the  same,  and  that  said  action,  from  its 
inception,  has  been  and  is  collusive  and  the  result  of 
collusion  between  the  parties  thereto,  all  of  whom  are 
desirous  of  obtaining  from  this  court  an  affirmance  of 
the  judgment  appealed  from,  there  being  no  adverse 
interest  represented.'^ 

If  these  facts  were  conceded,  or  clearly  shown  by 
the  affidavits  and  record,  we  should  feel  compelled  to 
sustain  the  motion,  as  the  law  is  well  settled  that  such 
a  litigation  may  and  ought  to  be  regarded  as  a  eon 
tempt  of  court.  Hoover  v.  Hanna^  3  Blackf.  48;  Brew- 
ington  v.  Lowe^  1  Ind.  21 ;  Hotchkiss  v.  Jones,  4  Ind. 
260;  Smith  v.  Railroad  Co.,  29  Ind.  646;  Osbom  v. 
Bank  of  U.  S.j  9.  Wheat.  737;  Lard  v.  Veazie,  8  How. 
U.  S.  251;  Statej  ex  rel.j  v.  Napton  (Mont.),  25  Pac. 
Eep.  1045;  Haley  v.  Eureka  Co.  Bank  (Nev.),  12  L.  R. 
A.  815. 

Counter  affidavits  have  been  filed  by  the  parties  and 
counsel  in  opposition  to  the  charge  of  collusion.  Other 
circumstances  have  occurred  in  this  court  tending  to 
overcome  the  charge.  But  we  deem  the  merits  of  the 
controverey  of  so  much  importance  to  the  people  that 
we  do  not  pass  upon  the  conflict  raised  by  the  affi- 
davits, and  will  pass  the  question  of  dismissal  with- 
out decision.  The  brief,  on  behalf  of  the  appellants, 
makes  a  point  for  reversal  which  is  entitled  to  much 
consideration,  namely,  it  is  therein  contended,  with 
much  apparent  earnestness,  that  "the  act  of  1885  was 
accepted  by  the  people,  and  acted  upon  without  ques- 
tion, and  three  successive  general  assemblies  were 
elected  under  it  before  any  further  legislation  upon 
the  subject  was  attempted,  and  before  any  question 
of  its  constitutionality  was  raised,  and  ♦  ♦  *  no  at- 
tempt was  ever  made  or  suggested  to  test  its  validity 
or  constitutionality  in  the  courts.  The  law  having 
been  accepted  and  acted  upon,  as  it  has  been  without 
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question  by  the  people,  *  *  *  we  insist  that  it  is 
now  too  late  to  raise  the  question  as  to  its  validity 
upon  the  grounds  stated  in  the  complaint" 

This  contention  is  not  without  weight  or  merit, 
especially  as  this  is  an  attempt  to  invoke  the  equity 
powers  of  the  court  by  injunction.  "Equity  aids  the 
vigilant,  not  those  who  slumber  on  their  rights.  *  * 
*  The  principle  thus  used  as  a  practical  rule,  con- 
trolling and  restricting  the  award  of  reliefs,  is  de- 
signed to  promote  diligence  on  the  part  of  suitors,  to 
discourage  laches  by  making  it  a  bar  to  relief,  and  to 
prevent  the  enforcement  of  stale  demands  of  all  kinds, 
wholly  independent  of  any  statutorj^  periods  of  limita- 
tion. It  is  invoked  for  this  purpose  in  suits  for  in- 
junction, suits  to  obtain  remedy  against  fraud,  and  in 
all  classes  of  cases,  except,  perhaps,  those  brought  to 
enforce  a  trust  against  an  express  trustee.  ♦  *  • 
A  court  of  equity  which  is  never  active  in  relief 
against  conscience,  or  public  convenience,  has  always 
refused  its  aid  to  stale  demands  where  the  party  has 
slept  upon  his  rights,  and  acquiesced  for  a  great 
length  of  time.  Nothing  can  call  forth  this  court  into 
activity  but  conscience,  good  faith,  and  reasonable 
diligence."  1  Pomeroy  Eq.  Jur.  (1  ed.),  sections  418, 
419;  Brdshear  v.  City  of  Madison^  142  Ind.  685;  Jones  v. 
Culleriy  142  Ind.  335;  Rumsey  v.  People^  19  N.  Y.  41. 

In  addition  to  the  fact  that  the  appellee  does  not 
point  out  any  other  apportionment  act  than  that  of 
1885,  or  claim  that  any  such  exists,  under  which  an 
election  mav  be  held,  we  mav  observe  that  he  asn*^^ 
with  the  contention  of  the  aniici  curiae,  that  all  legis- 
lative apportionment  acts  previous  to  that  of  1879, 
under  the  present  constitution,  including  the  appor- 
tionment act  under  which  that  constitution  required 
the  first  and  second  legislative  elections  to  be  held, 
were  required  to  be,  and  were,  based  on  an  enumera- 
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tion  exclusively  of  the  white  male  inhabitants  of  the 
State.  Section  2,  Art  3,  Const.  1816,  R.  S.  184.^,  p.  44; 
Const,  of  1851,  sections  3,  4,  5,  Art  4,  R  S.  1852,  pp. 
48  and  49;  Enumeration  Act  of  1865,  Acts  of  1865,  p. 
41,  R.  S.  1881,  sections  4780,  4798;  Supp.  Enumeration 
Act  of  1877,  Acts  of  1877,  R.  S.  1881,  section  4799  (R.  S. 
1894,  section  6370). 

By  the  amendment  to  the  constitution  of  March  14, 
1881,  the  sections  of  the  constitution  above  referred 
to,  were  so  amended  as  to  require  such  enumerations 
and  apportionments  to  be  based  on  the  number  of 
male  inhabitants  of  the  State,  over  the  age  of  twenty- 
one  years,  both  white  and  colored.  R.  S.  1894,  sec- 
tions 99,  100,  and  101  (R.  S.  1881,  sections  99,  100, 
and  101). 

All  the  apportionment  acts,  therefore,  which  pre- 
ceded that  of  1879,  being  based  exclusively  on  the 
white  male  inhabitants  of  the  State  above  the  age  of 
twenty-one  years,  and  leaving  out  all  colored  males 
of  that  age,  are  wholly  inconsistent  with  the  require- 
ments of  the  constitution  since  its  amendment  above 
mentioned,  requiring  all  colored,  as  well  as  white, 
males,  over  twenty-one  years  of  age,  to  be  represented 
in  the  apportionment  for  legislative  purposes. 

It  is  settled  law,  in  this  and  other  states,  that  a  con- 
stitutional amendment,  inconsistent  with  previous 
constitutional  provisions  and  legislative  enactments, 
operates  to  repeal  such  constitutional  provisions  and 
legislative  enactments.  Gricbel  v.  Statej  ex  re?..  Ill 
Ind.  369,  and  authorities  there  cited;  Pierce  v.  Dela- 
mater y  1  Comstock,  17;  Potters  Dwarris  Statutes,  113; 
Sedg.  Statutory  Law,  107. 

The  learned  counsel  for  appellee  not  only  frankly 
concede,  but  earnestly  insist,  that  all  apportionment 
acts  prior  to  that  of  1879  have  been  repealed  by  the 
above  mentioned  constitutional  amendment,  and  that 
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the  only  act  not  so  repealed  or  declared  by  this  court 
to  be  unconstitutional,  is  that  of  1885.  So  that  it  is 
undeniable  that  all  legislative  apportionment  acts, 
previous  to  that  of  1879,  have  been  effectively  re- 
pealed. All  apportionment  acts,  subsequent  to  that 
of  1885,  as  well  as  the  act  of  1879,  have  been  adjudged 
unconstitutional  by  this  court.  Parker  v.  StatCy  supra; 
Denney  v.  State^  supra.  There  are  several  reasons  why 
the  act  of  1885  has  not  been  repealed. 

1.  There  has  been  no  constitutional  amendment, 
either  State  or  federal,  adopted  since  its  enactment 
inconsistent  with  its  provisions. 

2.  The  several  apportionment  acts  of  1891,  1893, 
and  1895,  assuming  to  supersede  it,  having  proven 
unconstitutional,  the  repeal  in  each  one  of  these  acts, 
falls  to  the  ground  by  the  settled  adjudication  of  this 
court,  because  it  appears,  from  the  several  repealing 
clauses,  that  it  was  only  intended  to  repeal  the  former 
apportionment  acts  upon  the  supposition  that  the  new 
act  was  to  take  the  place  of  the  former  acts  upon  the 
subject.  Denney  v.  Statc^  supra;  Statey  ex  rcLy  v.  Blend, 
121  Ind.  514,  and  cases  there  cited.  And  a  third  rea- 
son is  that  it  is  justly  held,  in  Denney  v.  State,  supra, 
that  the  legislature  may  not  wantonly  sweep  away  all 
means  of  electing  another  legislature. 

Thus  we  are  confronted  with  the  preliminary  ques- 
tion, to  be  determined  before  we  enter  upon  the  inves- 
tigation of  the  alleged  unconstitutionality  of  the  ap- 
portionment act  of  1885.  And  that  question  is,  can 
the  appellee  have  any  right  to  invoke  the  power  of 
this  court  to  dissolve  the  State  government?  Can  any 
citizen  of  this  State  have  the  right  to  invoke  the  power 
of  the  judiciary  by  injunction  to  put  an  end  to  the 
government  that  protects  his  life,  his  libertj',  and  his 
property? 

The  proposition  the  appellee  presents,  stripped  of 
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all  subterfuges,  is  that  unless  the  Governor  shall  con- 
vene the  legislature  in  extra  session,  there  shall  be  no 
more  elections  of  legislatures  in  this  State  under  our 
constitution.  But  suppose  we  respond  to  the  demand 
of  the  appellee,  and,  having  entered  the  field  of  inves- 
tigation, find  the  act  of  1885  defective,  and  strike  it 
down,  and  start  the  people  of  this  State  on  a  voyage 
that  may  lead  them  into  the  troubled  sea  of  anarchy; 
and  suppose,  even,  that  the  Governor  shall  forego  his 
resolution  not  to  call  an  extra  session  of  the  legisla- 
ture, and  should  actually  convene  it,  and  it  should 
refuse  to  act,  or,  consenting,  should  pass  another  act 
as  bad  as  the  one  passed  in  1895,  and  which  this  court 
should  be  compelled  to  declare  unconstitutional?  The 
government  of  the  State  w^ould  be  at  an  end.  As  was 
said  in  Denncy  v.  StalCy  suprUy  the  people  in  the  consti- 
tution have  provided  that  all  officers,  except  members 
of  the  legislature,  shallhold  their  respective  offices 
during  the  term  for  which  they  were  elected  and  until 
their  successors  are  elected  and  qualified.  We  may 
notice,  in  passing,  that  such  provision  points  un- 
erringly to  the  design  of  the  framers  of  the  constitu- 
tion that  the  functions  of  government,  executive  and 
administrative,  should  not  come  to  an  end  for  want  of 
persons  authorized  to  perform  them.  But  as  to  mem- 
bers of  the  general  assembly,  for  important  and  ob- 
vious reasons,  a  different  rule  was  provided.  That 
rule  is  that  each  member's  official  career  and  au- 
thority ends  with  the  end  of  the  term  for  which  he  is 
elected,  whether  his  successor  is  elected  or  not. 
Therefore,  if  there  is  no  law  in  force  for  the  election 
of  a  legislature,  and  the  existing  legislature  expires 
without  enacting  such  a  law%  the  legislative  depart- 
ment of  the  Stat^  government  is  at  an  end.  The  other 
two  departments  must  soon  expire,  if  there  be  no  leg- 
islative department.     A  careful  study  of  the  whole 
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subject  convinces  us  that  it  was  the  intention  of  the 
framers  of  the  supreme  law  to  impress  on  its  every 
feature  the  principle  of  perpetuity  in  the  government. 
If  the  scheme  of  the  appellee  may  be  effectuated,  that 
noble  aspiration  of  the  founders  of  our  State  govern- 
ment maybe  defeated  at  the  suit  of  a  single  individual, 
by  the  invocation  of  the  power  they  vested  in  the 
judiciary.  As  before  observed,  if  the  legislative  de- 
partment may  be  thus  annihilated,  the  other  two  de- 
partments must  soon  perish  for  want  of  sustenance 
by  the  legislative  department.  And  all  departments 
being  thus  extinguished,  the  constitution  also  must 
die.  Because,  in  that  event,  society  must  be  reor- 
ganized, and  the  constitution  would  have  no  force 
unless  adopted  by  the  new  organization.  As  well  ask 
this  court  to  overthrow,  not  one  provision  of  the  con- 
stitution, but  every  provision  of  the  whole  constitu- 
tion. The  case  before  us,  though  undoubtedly  not  so 
intended,  is,  in  reality,  an  attack  upon  the  integrity  of 
the  State  government.  This  court,  while  free  to  con- 
sider and  decide  causes  at  such  times  and  in  such 
manner  as  to  it  shall  seem  right  and  proper,  under 
the  constitution  and  the  law,  yet  can  never  be  au- 
thorized so  to  act  as  to  put  an  end  to  its  own  exist- 
ence, or  to  the  existence  of  any  co-ordinate  branch  of 
the  State  government.  Any  law,  however  defective, 
must  stand  so  long  as  such  law  is  necessary  for  the 
continued  movement  of  the  political  organization 
formed  by  the  people.  It  was  in  this  spirit  that  the 
framers  of  the  constitution  provided,  in  Art.  4,  sec- 
tion 5,  "That  the  first  and  second  elections  of  members 
of  the  general  assembly,  under  this  constitution,  shall 
be  according  to  the  apportionment  last  made  by  the 
general  assembly  before  the  adoption  of  this  con- 
stitution." 

A  reference  to  the  apportionment  so  confirmed  will 
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show  that  it  was  not  constructed  in  accordance  with 
the  provisions  of  the  supreme  law  itself;  and  yet,  it  is 
confirmed  and  adopted  for  the  simple  and  all  sufficient 
reason  that  some  law  was  necessary  under  which  a 
legislature  might  be  chosen.  Even  a  defective  law 
would  be  upheld,  rather  than  that  there  should  be  no 
law  for  the  election  of  a  general  assembly. 

The  constitution  of  the  United  States  itself  would 
compel  the  recognition  of  such  a  law  for  the  election 
of  a  legislature  as  valid,  at  least  until  another  could 
be  enacted  to  take  its  place.  In  Art.  4,  section  4,  of 
the  Federal  Constitution,  it  is  provided  that,  "The 
United  States  shall  guarantee  to  every  State  in  this 
Union  a  republican  form  of  government;"  and  it  is 
impossible  for  us  to  conceive  of  a  republican  form  of 
government  without  the  election  by  the  people  of 
representatives  in  the  general  assembly. 

The  principle  which  required  that  the  last  appor- 
tionment law  under  our  old  constitution  should  be 
held  valid,  and  which  requires,  also,  that  the  law  of 
1885  should  be  held  valid,  notwithstanding  any  consti- 
tutional defect  which  might  exist  in  either,  is  not 
essentially  different  from  the  principle,  in  accordance 
with  which  invalid  proceedings  in  the  government  of 
municipalities  are  legalized  by  acts  of  the  legislature, 
namely,  that  the  life  of  the  municipality,  in  the  one 
case,  and  the  State,  in  the  other,  should  be  pre- 
served. The  State  cannot  die:  and  neither  this  court 
nor  any  other  tribunal  is  authorized  to  do  aught  that 
may  endanger  its  existence. 

In  like  manner,  in  a  constitutional  monarchy,  it  is 
not  admitted  that  any  interval  of  time  exists  between 
the  death  of  one  ruler  and  the  accession  of  another. 
The  cry  of  the  herald  is  the  voice  of  the  law:  "The 
king  is  dead;  long  live  the  king!"  So  here,  also,  when 
a  great  president  was  stricken  down  by  the  hand  of 
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an  assassin,  there  was  heard,  in  the  voice  of  one  des- 
tined to  be  his  successor,  that  sublime  and  inspiring 
declaration,  "The  government  at  Washington  still 
lives!"  It  will  not  be  admitted,  either  in  the  nation 
or  in  the  State,  that  the  government,  or  any  of  its  co- 
ordinate branches,  shall  ever  cease  to  exist.  The 
machinery  set  in  motion  by  the  people  for  the  crea- 
tion of  the  legislature,  the  executive,  and  the  courts, 
is,  so  to  say,  a  living  organism,  and  can  never  cease  to 
act.  Least  of  all,  should  the  judiciary,  the  guardian 
of  the  constitution,  aid  in  destroying  the  government, 
which  has  its  very  being  in  the  constitution. 

The  learned  counsel  for  the  appellee  do  not  deny 
that  these  consequences  would  follow  the  overthrow 
of  the  act  of  1885,  in  case  of  failure  of  the  Governor 
to  convene  the  legislature  in  time  to  pass  a  new  ap- 
portionment act  previous  to  the  approaching  Novem- 
ber election,  or,  in  case  of  his  convening  that  body, 
it  should  fail  to  pass  a  valid  apportionment  act.  But 
some  of  them  insist  that  the  idea  that  the  executive 
or  legislature  either  will  fail  to  do  their  duty,  is  un- 
thinkable. We  presume  counsel  mean,  by  this  word, 
that  it  is  impossible  to  grasp  the  idea  with  our 
thoughts  that  the  Governor  will,  or  might  fail  to  con- 
vene the  legislature  in  time,  or  that  the  legislature 
might  fail  to  pass  a  valid  apportionment  law,  in  time 
for  the  election  in  November  next.  We  find  no  diffi- 
culty whatever  in  grasping  the  idea. 

The  like  has  happened  before.  Both  the  Governor 
and  the  legislature  have  heretofore  failed  in  duty,  as 
to  apportionment  laws  in  a  marked  and  startling 
manner,  as  we  shall  see  further  on. 

But,  if  we  are  bound  to  presume  that  the  Governor 
and  the  legislature  will  perform  the  duty  resting  on 
each,  in  case  the  act  of  1885  is  void  and  out  of  date, 
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then  there  is  no  cause  for  interference  by  a  court  of 
equity  by  the  strong  arm  of  injunction. 

The  court  being  bound  not  to  think  the  unthinkable 
idea  that  those  departments  will  fail  in  their  duty, 
there  is  no  necessity  for  interference  by  a  court  of 
equity.  There  must  be  such  a  necessity,  or  no  right 
to  such  relief  can  be  demanded.  See  the  authorities 
cited  further  on  as  to  this  point.  See  also  10  Am.  and 
Eng.  Ency.  of  Law,  779,  782,  and  authorities  there 
cited  in  notes,  and  especially  note  1,  beginning  on 
page  779.  Others  of  appellants'  learned  counsel  urge 
that  we  must  enter  the  field  of  investigation  of  the 
unconstitutionality  of  the  act,  regardless  of  conse- 
quences. That  is,  as  we  interpret  their  contention, 
we  are  bound  to  go  forward,  even  though  w'e  dash  the 
people  over  the  precipice  into  the  bottomless  pit  of 
anarchy,  and  let  the  consequences  take  care  of  them- 
selves. Such  a  doctrine  is  utterly  inadmissible.  It  is 
an  established  principle  of  equity  jurisprudence,  that 
if  there  is  "a  probability  that  more  wrong  will  be  done 
than  prevented  by  the  injunction  prayed  for,  it  will 
not  be  granted."  10  Am.  and  Eng.  Ency. 'of  Law,  783, 
and  authorities  cited. 

It  is  a  matter  of  current  historv  and  common  noto- 
riety,  as  also  appears  by  the  record,  that  the  persons 
who  have  finally  consented  to  lend  this  suit  their 
sanction  and  support,  saw  clearly  the  perilous  sea  into 
which  it  was  likely  to  lead  the  ship  of  State,  and 
entered  their  solemn  and  patriotic  protests,  and 
yielded  only  such  consent  on  a  formal  refusal  of  the 
executive  of  the  State,  to  a  visiting  committee,  re- 
questing him  to  call  an  extra  session  of  the  legisla- 
ture to  pass  an  apportionment  act.  What  right  can 
the  appellee  havQ  to  invoke  the  power  of  this  court  by 
injunction,  to  do  what  he  cannot  do  directly,  namely, 
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to  coerce  the  Governor  to  exercise  a  discretionary 
power  vested  in  him?  One  department  of  the  govern- 
ment cannot  coerce  another  to  exercise  a  mere  dis- 
cretionary power.  Hovet/y  Oov.y  v,  State^  ex  rely  127  Ind. 
588.  He  has  already  refused  to  act  This  suit,  there- 
fore, means  to  end  the  State  government  or  to  coerce 
the  Governor. 

The  preliminary  question  confronting  us  is  very 
different,  indeed,  from  that  presented  in  either  of  the 
cases  of  Parker  v.  StatCy  supra^  or  Dcnncy  v.  Statej 
supra.  In  each  of  those  cases  the  plaintiff,  in  his  com- 
plaint, showed  that  the  oflScers  were  threatening  to 
proceed  under  an  invalid  law,  and  refusing  to  proceed 
under  a  valid  law.  Any  citizen  has  a  right  to  demand 
that  public  officers  shall  desist  from  proceeding  under 
an  invalid  law,  and  proceed  under  a  valid  law,  if  there 
is  such  valid  law,  to  hold  elections.  But  that  is  a  very 
different  thing  from  a  demand  that  no  election  shall 
be  held  at  all,  and  that  the  wheels  of  government  shall 
stop.  Both  of  the  apportionment  cases  above  referred 
to  proceeded  upon  the  idea,  and  in  fact  left  standing 
an  apportionment  act  under  which  elections  might  be 
held,  in  case  the  other  departments  of  the  government 
failed  to  supply  a  better  one. 

This  court,  in  Denney  v.  States  supra^  in  the  principal 
opinion  by  Howard,  J.,  said:  "This  court,  in  the  case 
of  Parker  v.  State^  ♦  ♦  *  expressly  held  that  the 
constitutionality  of  the  ♦  *  »  act  of  1885  was  not 
before  the  court  for  adjudication,  and  accordingly 
refrained  from  making  any  decision  in  regard  to  it. 
Neither  has  the  constitutionality  of  the  apportion- 
ment act  of  1885  been  questioned  in  the  case  at  bar. 
Consequently  that  act  is  the  last,  and  perhaps  the 
only,  expression  of  the  legislative  will  left  upon  the 
subject  of  apportionment,  and  under  which  senators 
and  representatives  may  be  chosen  at  the  general  elec- 
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tion  of  1896,  unless  the  Governor  should  see  fit  to  call 
a  special  session  of  the  legislature  to  pass  a  new  ap- 
portionment law."  And  in  the  concurring  opinion  of 
Hackney,  C.  J.,  it  was  said:  "The  act  of  1885  stands 
upon  the  statute  book  unchallenged.  ♦  *  ♦ 
Whether  that  act  shall  continue  unquestioned; 
whether  the  people  will  follow  the  custom  in  such 
cases  and  make  their  election  under  that  law;  or 
whether  that  custoni  will  be  abandoned,  and  public 
ofiScers  will  refuse  to  follow  it,  and  thereby  defeat  the 
constitutional  object  to  convene  an  assembly  in  1897, 
depends  upon  the  w-isdom  and  patriotism  of  the  peo- 
ple." These  w^ords  in  both  opinions  are  no  idle  words. 
They  are  full  of  meaning  and  relative  significance. 
They  are  no  mere  obiter  dicta.  But  they  express  the 
kernel  of  the  principle  that  gave  the  plaintiff  in  that 
case  a  standing  in  court;  entitling  him  to  invoke  the 
power  of  the  judiciary  to  declare  the  act  of  1895  un- 
constitutional, and  that  gave  the  defendants  the  right 
to  invoke  the  same  power  to  declare  the  act  of  1893 
unconstitutional.  These  words  show  that  this  court 
did  not  mean  to  accord  a  hearing  to  one  who  invoked 
its  power  to  strike  down  the  last  barrier  between  the 
people  and  helpless  and  almost  hopeless  anarchy,  as 
is  attempted  to  be  done  in  this  case.  That  holding 
was  in  accord  with  the  holding  in  Parker  v.  State^ 
supray  which  was  strictly  followed  in  the  Denny  case. 
In  the  Parker  case  it  was  said  on  that  point,  by 
Elliott,  J.,  in  his  dissenting  opinion,  that:  "If,  how- 
ever, it  be  conceded  that  it  is  necessary  to  decide  such 
questions,  and  to  adjudge  either  of  those  acts  void, 
then  it  is  indispensably  necessary  to  designate  a  valid 
law,  either  in  the  statutes  or  constitution,  under  which 
legislators  can  be  chosen,  for  it  is  inconceivable  that 
no  law  exists  providing  for  legislative  elections." 
With  this  proposition,  the  majority  of  the  court  did 
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not  disagree.  It  will  be  thus  seen  that  the  principle 
that  gave  the  complainant  a  standing  in  each  of  these 
cases  was,  that  the  relief  demanded  by  him  did  not 
strike  down  all,  or  the  last  and  only  law  providing  for 
legislative  elections.  We  are  not  legally  called 
upon  to  decide  whether  the  act  of  1885  is 
constitutional  or  unconstitutional,  until  the  pre- 
liminary question  first  mentioned  is  decided  in 
favor  of  the  appellee,  namely,  has  he  a  right 
to  invoke  that  power  vested  in  the  judiciary?  It  was 
further  said  upon  this  point  by  Elliott,  J.,  in  his  con- 
curring opinion  in  Parker  v.  SlatCy  stipra^  that:  "Con- 
stitutional questions  will  not  be  decided  unless  the 
party  demanding  their  decision  makes  it  evident  that 
be  has  a  right  to  require  the  court  to  decide  them.'^ 
To  the  same  effect  is  Henderson^  Aud.y  v.  8tat€,  ex  rely 
137  Ind.  552. 

In  Lauglilm  v.  President^  etc.,  6  Ind,,  at  p.  228,  it  is 
said:  "Nor  ought  the  process  of  injunction  to  be  ap- 
plied but  with  the  utmost  caution.  It  is  the  strong 
arm  of  the  court,  and  to  render  its  operation  benign 
and  useful,  it  should  be  exercised  with  great  discre- 
tion, and  only  upon  necessity."  In  no  case  can  injunc- 
tive relief  be  awarded  except  to  protect  some  right  of 
the  complainant.  Edwards  v.  HavcrsticJcy  Admr.,  47  Ind. 
138;  Alexander  v.  Mullen^  42  Ind.  398;  Sutherland  v. 
LagrOy  etc.,  19  Ind.  192;  McCowan  v.  Whiteside^  31 
Ind.  235. 

The  appellee's  complaint,  instead  of  showing  that 
he  has  a  right  to  invoke  the  power  of  this  court  to 
strike  down  the  last  existing  apportionment  law, 
shows  the  direct  contrary.  That  he  has  the  right  to 
invoke  the  power  of  this  court,  if,  indeed,  it  possess 
that  power  to  knock  out  the  keystone  of  the  arch  that 
upholds  the  fair  fabric  of  the  State  government  is 
selt-evidently  untrue.    As  already  observed,  the  con- 
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stitution,  as  originally  adopted,  provided,  that  the 
previous  apportionment  law  should  continue  for  the 
first  and  second  legislative  elections  thereafter.  This 
discloses  the  intention  clearly  enough,  that  there 
should  never  be  a  time  when  there  should  be  no  ap- 
portionment law,  under  which  legislative  elections 
might  be  held.  Both  the  first  and  second  legislatures 
elected  thereafter,  failed  to  obey  the  mandate  of  the 
new  constitution  to  pass  an  apportionment  law.  But 
the  third  legislature  w^as  elected  by  the  people  with- 
out question  under  the  old  apportionment  law,  which 
was,  by  the  literal  words  of  the  constitution,  only  to 
last  for  the  first  and  second  legislative  elections  under 
the  new  constitution;  the  old  law  having. been  framed 
before  the  new  constitution,  and  was  not  framed  on 
the  lines  prescribed  therein  for  apportionment  acts. 
The  third  legislature  was  that  of  1857,  and  it  passed 
the  first  apportionment  act  under  the  new  constitu- 
tion, and  though  that  instrument  commanded  that 
body  to  pass  one  every  six  years,  yet  it  failed  to  pass 
another  for  ten  years  thereafter,  the  next  one  being 
that  of  1867.  And  w^e  note  that  the  Governor  also 
failed  to  convene  the  legislature  in  extra  session,  if 
that  was  his  duty,  for  the  purpose  of  passing  an  appor- 
tionment law  on  the  occasion  of  each  one  of  the  leg- 
islative failures  above  mentioned. 

And  the  legislature  has  failed  on  four  other  oc- 
casions to  perform  this  duty,  namely,  in  1879,  1891, 
1893,  and  in  1895,  by  passing  unconstitutional  and 
void  acts.  In  view  of  these  historical  facts,  it  does 
not  look  as  if  the  idea  of  such  failures  of  dutv  on  the 
part  of  the  executive  and  legislative  departments  of 
the  government  were  altogether  unthinkable. 

It  is  again  urged  that  if  we  may  not  respond  to  the 
demand  of  the  appellee  to  investigate  the  unconstitu- 
tionality of  the  act  of  1885,  because  it  is  the  only  one 
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in  existence,  there  is  no  remedy  against  unconstitu- 
tional apportionment  acts.  Not  by  any  means.  We 
do  not  mean  to  depart  in  the  least  degree  from  the 
rigid  rules  laid  down  in  Parker  v.  StatCy  supra,  and 
Dcnney  v.  kHaie,  supray  but  on  the  contrary,  we  affirm 
them  in  their  broadest  terms.  When  the  next  appor- 
tionment act  is  passed,  we  will  be  free  to  inquire  into 
its  constitutionality,  because  the  act  of  1885  will  stand 
until  a  valid  law  takes  its  place.  This  is  the  theory 
upon  which  the  constitution  is  built. 

While  the  framers  of  that  sacred  instrument  and 
the  voters  who  adopted  it  were  all  still  living,  they 
construed  it  to  mean  that  the  existing  apportionment 
law,  whether  good  or  bad,  in  or  out  of  date,  must  con- 
tinue in  force  until  a  new  one  is  enacted  to  take  its 
place;  and  that  the  government  shall  not  be  brought 
to  an  untimely  end  because  of  the  failure  of  the  legis- 
lature to  perform  the  duty  enjoined  upon  it  by  the 
constitution.  Suppose  the  third  legislative  election 
under  the  new  constitution  was  about  to  take  place, 
and  that  some  one,  fonder  of  curiosities  and  of  tinker- 
ing with  a  loaded  gun  than  of  the  safety  of  himself 
and  others,  had  brought  suit  to  enjoin  the  holding  of 
that  election,  on  the  ground  that  there  was  no  appor- 
tionment law,  the  legislature  having  failed  to  enact 
one,  and  the  one  provided  in  the  constitution  having 
expired  by  the  express  terms  of  the  constitution;  the 
courts,  and  especially  this  court,  wherein  then  sat 
those  who  had  helped  to  make  the  new  constitution, 
would  have  answered  such  demand  by  saying,  that  it 
was  no  more  intended  bv  its  makers  that  there  should 
ever  come  a  time,  under  that  instrument,  when  there 
should  be  no  law  in  existence  authorizing  legislative 
elections,  than  that  the  Creator  designed  that  in  Him 
man  should  live,  move  and  have  his  being  without 
breath. 
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The  just  fame  of  its  authors  would  be  greatly 
marred,  if  it  was  contemplate  by  them  that  by  the 
failure  of  any  officer,  or  body  of  officers,  under  that 
constitution  to  discharge  the  trust  reposed  in  them  by 
the  people,  and  perform  the  duty  enjoined  by  its  pro- 
visions, a  time  might  come  when  we  would  have  no 
law  in  existence  authorizing  legislative  elections,  and 
the  people  have  no  security  against  approaching 
anarchy,  chaos,  and  revolution,  than  a  mere  trust  in 
good  luck,  or  the  good  will  of  any  man  or  set  of  men. 

If  these  great  men  made  such  a  rope  of  sand  out  of 
the  constitution,  their  fame  has  been  undeserved. 
But  the  contrary  is  true. 

They  never  intended  that  the  people  should  have  no 
other  security  against  anarchy  and  revolution  than 
good  luck. 

Our  conclusion  is,  that  as  the  act  of  1885  is  the  only 
law  that  has  not  been  repealed  or  adjudged  unconsti- 
tutional, under  which  an  election  of  members  of  the 
legislature  can  be  held  in  November,  1896,  the  appel- 
lee has  no  right  to  invoke  the  powers  of  the  courts  to 
declare  it  unconstitutional.  And  that,  therefore,  the 
complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  that  the  superior  court  erred 
in  overruling  the  demurrer  thereto. 

The  judgment  is  reversed,  with  instructions  to  sus- 
tain the  demurrer  to  the  complaint. 

Separate  Opinion. 

Jordan,  J. — T  concur  in  the  result  reached  in  this 
api)eal,  but  not  in  all  the  reasoning  of  the  opinion  of 
Judge  McCabe.  It  may  be  conceded  that  the  appor- 
tionment act  of  1885  is  replete  with  the  evils  that 
were  condemned  bv  this  court,  under  the  decisions  in 
the  cases  of  ParJcrr  v.  StntCy  133  Ind.  178,  and  Denmy 
V.  StatCj  144  Ind.  503.    T  am  of  the  opinion,  however, 
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that  the  appellee,  who  seemingly  brought  this  action 
in  the  lower  court  in  behalf  of  himself  and  other  elec- 
tors of  the  State,  has  not  timely  exercised  the  right  to 
assail  the  validity  of  the  statute  in  controversy,  and 
for  that  reason,  at  least,  his  case  is  devoid  of  equity, 
and,  under  the  circumstances,  he  is  not  in  a  con- 
dition to  demand  that  the  court  shall  interpose 
and  award  the  extraordinary  writ  of  injunction  to 
prevent  the  appellants,  who  are  public  officers,  from 
doing  the  acts  of  which  he  complains.  The  statute  iu 
dispute  ran  through  an  entire  sexennial  period,  dur- 
ing which  time  it  was  acquiesced  in  by  the  people,  and 
its  validity  was  not  challenged  in  any  court,  and 
under  its  provisions  three  successive  general  assem- 
blies were  elected  by  the  voters  of  this  State.  It  is 
true,  that  during  the  time  this  statute  was  in  active 
operation,  it  was  criticised  and  denounced  by  the  pub- 
lic press  and  upon  the  stump,  yet  no  attempt  was 
made  to  assail  it  in  court,  during  the  running  of  its 
sexennial  period,  and  thereby  secure  a  judicial  deter- 
mination of  its  validitv.  It  is  a  familiar  maxim  that 
equity  aids  the  vigilant,  and  not  those  who  sleep  upon 
their  rights.  It  promotes  diligence  in  a  suitor,  and 
punishes  his  "laches"  by  denying  his  request  for  the 
relief  which  he  might  have  obtained  had  he  applied 
therefor  in  due  season.  I  fail  to  recognize  anythin^r, 
under  the  circumstances,  in  the  case  at  bar,  which  will 
shield  the  appellee  from  the  force  and  effect  of  the 
salutarj'  rule  to  which  we  have  referred.  As  stated 
heretofore,  the  great  body  of  the  State's  electors 
seem  to  have  accepted  this  statute,  and  biennially, 
for  the  period  of  six  years,  exercised  the  right  to  elect 
representatives  and  senators  thereunder;  and  now, 
after  the  elapse  of  this  period,  and  at  a  time  when 
it  is  conceded  by  his  counsel,  that  there  remains  no 


NOVEMBER  TERM,  1895— Vol.  145.  89 

Fesler,  Clerk,  et  al.  v.  Brayton. 

other  law  under  which  the  next  general  assembly  can 
be  elected,  the  appellee  invokes  the  judiciary  to  in- 
quire into  the  constitutionality  of  the  act  in  question 
and  grant  the  extraordinarj^  relief  demanded,  regard- 
less of  the  consequences  that  may  follow. 

It  is  manifest,  I  think,  that,  under  the  stattis  occu- 
pied by  the  appellee  and  the  circumstances  of  the  case 
in  general,  this  cannot  be  done  without  violating  the 
fundamental  principles  of  equity.  It  is  not  apparent 
that  any  special  beneficial  results  will  inure  to  the 
appellee,  if  the  statute  in  question  should  be  adjudged 
to  be  invalid;  while  upon  the  other  hand,  injurious 
on-es  might  result  to  the  public,  hence,  under  such  cir- 
cumstances, it  is  evident  that  equitable  rules  do  not 
require  a  court  to  award  the  relief  requested  by  the 
appellee.  It  is  true,  as  contended  by  the  eminent  and 
learned  counsel  for  the  latter,  as  a  general  proposition, 
that  courts  have  nothing  to  do  with  the  conse- 
quences that  follow  from  their  decisions;  yet,  under 
the  state  of  facts  in  this  cause,  the  question  of  the 
probable  results  that  the  public  may  sustain,  if  a 
decision  should  be  adverse  to  the  statute  in  dispute, 
becomes  a  potent  factor  in  deciding  whether  the  relief 
sought  by  the  action  should  be  granted.  Again,  it 
may  be  said  that  if  under  the  existing  emergency,  the 
Governor  declines  to  convene  the  present  general 
assembly,  in  extra  session,  to  enact  an  apportionment 
law,  and  thereby  the  electors  are  virtually  driven  to 
elect  under  the  act  of  1885,  members  of  the  house  of 
representatives,  and  successors  to  the  senators  who 
were  elected  in  1892,  it  cannot,  in  reason,  be  urged 
that  the  courts  ought  to  interpose  and  forbid  them 
to  exercise  the  right  of  so  doing. 

The  judgment  should  be  reversed,  and  the  lower 
court  directed  to  sustain  the  demurrer  to  the  com- 
plaint, for  want  of  equity. 
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Dissenting  Opinion. 

Monks,  J. — I  dissent  from  both  the  reasoning  and 
the  conclusion  reached  in  the  prevailing  opinion. 

The  apportionment  act  of  1885,  tested  by  the  prin- 
ciples established  in  the  cases  of  Parker  v.  Staic^  133 
Ind.  178,  and  Denney  v.  StatCj  144  Ind.  503,  where 
this  court  held  the  apportionment  acts  of  1879, 
1891,  1893,  and  1895  unconstitutional,  is  clearly  and 
without  doubt  unconstitutional  and  void.  It  is  not  a 
law,  and  is  inoperative  for  any  purpose.  It  confers 
no  rights;  it  imposes  no  duties;  it  affords  no  protec- 
tion, and  is  the  same  as  if  it  had  never  been  passed. 
Johnson  v.  Board,  etc.,  140  Ind.  152,  on  p.  156;  Strong 
V.  Daniels,  6  Ind.  348;  Sumner  y.  Beeler,  50  Ind.  341; 
Cooley  Const.  Lim.  (6  ed.),  222;  Black  Const.  Law,  64, 
section  37. 

It  is  not  the  judgment  of  a  court  that  renders  a 
statute  unconstitutional,  but  the  fact  that  it  is  in  con- 
flict with  some  provision  of  the  constitution.  A 
statute,  therefore,  that  is  repugnant  to  any  provision 
of  the  constitution  is  void  before,  as  well  as  after  it  is 
so  adjudged.  The  fact  that  no  court  has  ever  passed 
upon  the  question  does  not  render  such  statute  con- 
stitutional and  valid.  Therefore,  the  apportionment 
act  of  1885  is  no  more  valid  and  binding  than  the  ap- 
portionment acts  of  1891,  1893,  and  1895,  which  have 
been  adjudged  unconstitutional  by  this  court.  This 
court  has  uniformly  held,  that  when  it  clearly  appears 
that  a  statute  is  repugnant  to  or  in  conflict  with  any 
provision  of  the  constitution,  it  is  the  plain  duty  of 
the  courts  to  declare  it  null  and  void.  Campbell  v. 
Dtoiggins,  83  Ind.  473,  480;  Parker  v.  State,  supra, 
on  p.  187;  Denney  v.  State,  supra. 

Indeed,  it  is  not  claimed,  in  the  prevailing  opinion, 
that  the  apportionment  act  of  1885  is  constitutional; 
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but  it  is  not  li€ld  invalid  for  tiie  sole  reason  given,  that 
it  is  the  only  statute  on  that  subject,  and  that  if  held 
invalid,  the  Governor  may  not  call  a  special  session 
of  the  general  assembly,  or,  if  he  does,  the  general 
assembly  may  not  enact  a  constitutional  apportion- 
ment law,  and  anarchy  may  follow. 

In  response  to  a  suggestion  of  like  character,  in 
McPherson  v.  Blacker^  146  U.  S.  1,  the  court,  by  Chief 
Justice  Fuller,  said : 

"It  is  argued  that  the  subject-mattelr  of  the  contro- 
versy is  not  of  judicial  cognizance,  because  it  is  said 
that  all  questions  connected  with  the  election  of  a 
presidential  elector  are  i)olitical  in  their  nature;  that 
the  court  has  no  power  finally  to  dispose  of  them ;  and 
that  its  decision  would  be  subject  to  review  by 
political  officers  and  agencies,  as  the  State  board  of 
canvassers,  the  legislature  in  joint  convention,  and 
the  Governor,  or  finally  Congress  *  *.  The  ques- 
tion of  the  validity  of  this  act,  as  presented  to  us  by 
this  record,  is  a  judicial  question,  and  we  cannot  de- 
cline the  exercise  of  our  jurisdiction  upon  the  inadmis- 
sible suggestion  that  action  might  be  taken  by 
political  agencies  in  disregard  of  the  judgment  of  the 
highest  tribunal  of  the  State  as  revised  by  our  own.^^ 
This  doctrine  was  approved  by  the  Supreme  Court  of 
New  Jersey  in  St4ite  v.  Wrightson  (22  L.  R.  A.  548),  56 
K.  J.  L.  126. 

It  is  the  duty  of  each  department  of  the  State  gov- 
ernment to  act  in  the  discharge  of  all  duties,  upon  the 
presumption  that  the  other  departments  will  properly 
perform  all  duties  incumbent  upon  them.  It  is  only 
when  the  action  of  the  several  departments  of  the 
State  government  is  governed  by  this  rule  that  its 
perpetuity  and  safety  are  assured.  Any  other  course 
tends  to  bring  confusion  and  anarchy.  This  court, 
therefore,  should  decide  all  questions  properly  pre- 
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sented,  upon  the  presumption  that  the  executive  and 
legislative  departments  of  the  State  government  will 
not  neglect  any  duty  or  fail  to  perform  any  function 
imposed  upon  them  by  the  constitution.  There  is 
much  less  danger  of  anarchy  by  this  course  than  for 
this  court  to  declare  an  unconstitutional  law  valid, 
or  decline  to  pass  upon  the  question  of  its  constitu- 
tionality, for  the  reason  that  the  other  departments 
named  might  fail  or  refuse  to  perform  the  duties  im- 
posed by  the  organic  law.  The  suggestion  that  either 
the  legislative  or  executive  department  of  the  State 
government  might  fail  or  refuse  to  perform  the  duties 
imposed  by  the  constitution  as  a  reason  why  this 
court  should  not  adjudge  the  apportionment  act  of 
1885  unconstitutional,  as  it  clearly  is,  or  as  a  reason 
why  this  court  should  decline  to  pass  upon  that  ques- 
tion, is  certainly,  in  the  language  of  Chief  Justice 
Puller,  "inadmissible,"  and  should  not  be  considered 
by  the  court;  to  do  so  is  an  unwarranted  reflection 
on  the  co-ordinate  branches  of  the  State  government. 

In  Parker  v.  StatCy  supra,  decided  in  December,  1892, 
before  the  meeting  of  the  general  assembly  in  January, 
1893,  this  court  said:  "If,  at  the  next  ensuing  elec- 
tion, the  State  is  without  a  valid  law,  creating  sen- 
atorial and  representative  districts  under  the  enum- 
eration of  1889,  the  responsibility  must  rest  with  the 
legislature,  and  not  the  judicial  department  of  the 
State  government.'* 

This  same  argument  was  also  considered  and  an- 
swered in  the  apportionment  cases  decided  by  the 
Supreme  Courts  of  Michigan  and  Wisconsin. 

In  Gidditiffs  v.  Blacker,  93  Mich.  1  (16  L.  R.  A.  402), 

'Morse,  C.  J.,  said:    "We  do  not  care  to  go  further, 

since  there  is  a  remedy  in  the  hands  of  the  executive 

and  Legislature.     The  consequences  of  this  decision 

are  not  for  us.    It  is  our  duty  to  declare  the  law,  to 
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point  out  the  invasion  of  the  Constitution,  and  to  for- 
bid it." 

In  IState  v.  Cunninghaniy  81  Wis.  440  (15  L.  R.  A.  561), 
Pinney,  J.,  said :  "No  difficulty,  it  is  believed,  need  be 
apprehended  as  to  the  result  of  the  decision  the  court 
has  felt  it  to  be  its  imperative  duty  to  make;  and  our 
respect  for  the  executive  of  the  State,  whose  duty  it  is 
'to  take  care  that  the  laws  are  faithfully  executed,' 
forbids  any  apprehension  that  he  will  fail  in  the  least 
in  meeting  the  present  emergency,  or  to  take  such 
measures  as  in  his  wisdom  seem  best  to  give  full  effect 
to  the  constitution  and  the  laws." 

In  the  same  case,  Lyon,  J.,  said:  "Neither  is  the 
jurisdiction  of  the  court  affected,  or  the  exercise 
thereof  embarrassed,  by  the  fact  that  this  decision 
may  leave  the  State  without  a  valid  legislative  appor- 
tionment law,  and  hence  without  any  law  for  the  elec- 
tion of  another  legislature.  The  Governor  may  con- 
vene the  present  legislature,  if  he  deems  it  his  duty  to 
do  so,  and  when  so  convened,  there  can  be  no  doubt  of 
its  power  to  enact  a  valid  legislative  apportionment 
law." 

In  the  Legal  Tender  Cases,  12  Wall.  457,  Mr. 
Justice  Strong,  in  delivering  the  opinion  of  the  court, 
referred  to  the  situation  of  the  country  when  the  acts 
were  passed,  and  the  "great  business  disarrangement, 
widespread  distress  and  rank  injustice"  that  would 
result  if  said  acts  were  held  invalid;  but  he  added, 
"the  consequences  of  which  we  have  spoken,  serious 
as  they  are,  must  be  accepted  if  there  is  a  clear  incom- 
patibility between  the  constitution  and  the  Legal 
Tender  Acts." 

The  proposition  that  this  court  should  hold  an  un- 
constitutional law  valid,  or  refuse  to  pass  upon  the 
question  of  its  validitv  because  some  other  depart- 
ment of  the  government  might  fail  or  refuse  to  per- 
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form  the  duties  imposed  upon  it  by  the  organic  law, 
is  a  dangerous  and  vicious  doctrine,  and  is  not,  I 
think,  sustained  by  reason,  and  is  clearly  against  the 
great  weight  of  the  authorities. 

Neither  can  I  concur  in  the  proposition  that  the  peo- 
ple, having  acted  upon  the  apportionment  act  of  1885, 
by  electing  three  successive  general  assemblies  under 
it,  that  it  is  now  too  late  to  raise  the  question  of  its 
validity.  The  authorities  cited,  in  support  of  this  doc- 
trine, have  reference  to  actions  to  enforce  private 
rights  concerning  property,  and  can  have  no  applica- 
tion in  a  case  like  the  one  before  us.  This  court,  in 
Denney  v.  States  supra^  said:  "Neither  do  we  think 
there  was  any  estoppel  here,  as  in  the  case  of  Vkikery 
V.  Board,  etc.,  134  Ind.  554,  to  which  we  are  referred. 
There  the  party  bringing  suit  to  enjoin  levy  of  taxes 
to  pay  for  bonds  issued  on  purchase  of  a  toll  road,  had 
waited  until  he  received  the  benefit  of  the  bonds  be- 
fore asking  the  court  to  declare  unconstitutional  the 
law  under  which  they  were  issued.  Here,  while  there 
may  be  some  question  of  private  or  personal  benefit, 
yet  the  issue  before  the  court  is  much  broader.  The 
action  concerns  all  the  people  of  the  State  in  their 
most  enlarged  and  sacred  relations  of  citizenship,  and 
government,  and  the  ease  cannot  be  tied  up  with  the 
purely  private  rights  of  any  one.  It  is  true,  that  an 
action  to  test  the  constitutionality  of  the  law,  if 
brought  at  all,  should  have  been  pressed  to  a  final 
determination  in  the  first  place.  *  *  Yet  the  peo- 
ple of  the  State,  in  their  sovereign  capacity,  cannot, 
for  such  reasons,  be  estopped  from  asking  for  the  de- 
termination of  the  valid itv  of  a  law  under  which  it  is 
now  proposed  they  shall  elect  their  next  legislature. 
When  the  people  of  the  State  appear  at  this  bar  with 
such  an  issue,  there  can  be  no  question  of  estoppel. 
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The  inquiry  is  one  reaching  to  the  foundations  of  the 
government." 

In  Parker  y.  StatCf  supra^  this  court  held  that  the  ap- 
portionment act  of  1879  was  unconstitutional,  not- 
withstanding three  successive  general  assemblies  had 
been  elected  thereunder,  and  more  than  thirteen  years 
had  elapsed  since  its  enactment.  Yet  it  has  only  been 
eleven  years  since  the  apportionment  act  of  1885  was 
passed.  Lapse  of  time,  however,  cannot,  in  a  case  like 
the  one  at  bar,  render  an  unconstitutional  statute 
valid  or  secure  from  attack,  or  deprive  the  people  of 
their  right  to  question  its  validity.  We  think  the  cor- 
rect doctrine  was  declared  in  State  v.  Wrightaon,  sxipra^ 
on  p.  208,  quoting  the  language  of  Judge  Cooley: 
^^Acquiescence  for  no  length  of  time  can  legalize  a  clear 
usurpation  of  power y  where  the  people  have  plainly  ex- 
pressed  their  tcill  in  the  constitution^  and  appointed 
judicial  tribunals  to  enforce  it.'^ 

The  subject  of  acquiescence  in  unconstitutional  ap- 
portionment statutes,  as  affecting  the  right  of  an 
elector  to  have  the  validity  of  the  act  determined,  was 
considered  by  the  Supreme  Court  of  New  Jersey  in 
State  V.  Wrightson,  supra,  where  it  was  claimed  that  a 
particular  method  of  apportionment  had  been  ac- 
quiesced in  ever  since  the  adoption  of  the  constitution 
by  all  parts  of  the  State  government  and  by  the  peo- 
ple, and  that  therefore  it  was  no  longer  subject  to 
question.  But  it  was  held  by  the  court  that  this  doc- 
trine had  no  application  whatever  in  a  case  where  it 
appeared  that  mandates  of  the  constitution  had  not 
been  obeyed.  The  court  said:  "The  constitution  con- 
tains the  permanent  will  of  the  people.  It  is  para- 
mount  to  the  power  of  the  legislature,  and  can  be  re- 
voked or  altered  only  by  the  power  which  created  it. 
Popular  government  can  be  maintained  only  by  up- 
holding the  constitution  at  all  times  and  on  all  oc- 
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camons  as  it  was  when  it  came  from  t^e  hands  of  the 
people,  by  whosje  fiat  it  was  established  as  the  funda- 
mental articles  of  government,  to  abide  until  altered 
by  the  authority  which  created  it  To  adopt  the  lan- 
guage of  Chief  Justice  Bronson,  in  Oakley  v.  Aspinwally 
3  N.  Y.  568:  'There  is  always  some  plausible  rea- 
son for  the  latitudinarian  constructions  which  are  re- 
sorted to  for  the  purpose  of  acquiring  power — some 
evil  to  be  avoided,  or  some  good  to  be  attained  by  push- 
ing the  powers  of  the  government  beyond  their  legiti- 
mate boundary.  It  is  by  yielding  to  such  influences 
that  constitutions  are  gradually  undermined,  and 
finally  overthrown.  ♦  ♦  ♦  One  step  taken  by  the 
legislature  or  the  judiciary  in  enlarging  the  powers  of 
the  government  opens  the  door  for  another,  which 
will  be  sure  to  follow;  and  so  the  process  goes  on, 
until  all  respect  for  the  fundamental  law  is  lost,  and 
the  powers  of  the  government  are  just  what  those  in 
authority  please  to  call  them.' 

"Within  the  domain  of  construction  there  is  room  for 
argument  and  discussion — nay,  even  for  a  diversity  of 
opinion;  but  when  the  meaning  of  the  constitution,  in- 
terpreted by  its  letter  and  in  its  spirit,  is  ascertained, 
extraneous  considerations  are  of  no  avail.  In  the  pro- 
cess of  construction,  long  usage  and  practical  inter- 
pretation are  entitled  to  great  weight  if  the  language 
be  obscure  or  doubtful;  but  such  extraneous  consid- 
erations cannot  be  allowed  *to  abrogate  the  text'  or 
^fritter  away  its  obvious  sense.' 

"I  have  already  said  that,  on  a  construction  of  the 
words  of  the  constitutional  provision  regulating  this 
subject,  fortified  by  the  policy  and  institutions  which 
prevailed  in  this  State  prior  to  the  framing  of  the  con- 
stitution, and  a  comparison  of  other  of  its  provisions, 
the  constitutional  mandate  requires  the  election  of 
members  of  the  general  assembly  by  the  legal  voters 
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of  the  counties  respectively,  and  that  the  diyision  of 
counties  into  assembly  districts  and  the  distribution 
of  the  members  among  these  districts  for  the  purpose 
of  electing  such  members  is  in  conflict  with  the  con- 
stitutional mandate.  No  one  can  examine  the  legis- 
lation on  this  subject  from  1871  to  the  present  time 
and  contemplate  the  results  without  realizing  the 
evils  which  have  been  fostered  under  this  system.  Re- 
lief from  these  wrongs  through  the  ballot  box  cannot 
be  assured,  the  majority  in  the  legislature  being 
elected  under  this  system  by  a  minority  of  the  legal 
^voters  of  the  State.  Precedent  has  been  followed  by 
retaliation,  to  be  repeated  from  time  to  time  as  su- 
premacy in  the  legislature  has  passed  from  one  polit- 
ical party  to  the  other.  For  this  condition  of  affairs 
the  only  remedy  is  by  a  return  to  constitutional 
methods." 

It  is  said  in  Cooley  Const.  Lim.,  87,  note,  in  criticis- 
ing the  action  of  certain  courts  in  declaring  a  statute 
to  be  constitutional  which  was  not:  "But  it  would 
have  been  interesting  and  useful  if  either  of  these 
learned  courts  had  enumerated  the  evils  that  must  be 
placed  in  the  opposite  scale  when  the  question  is 
whether  a  constitutional  rule  shall  be  disregarded; 
not  the  lea£(t  of  which  is,  the  encouragement  of  a  dis- 
position on  the  part  of  legislative  bodies  to  set  aside 
constitutional  restrictions,  in  the  belief  that,  if  the  un- 
constitutional law^  can  once  be  put  in  force,  and  large 
interests  enlisted  under  it,  the  courts  will  not  venture 
to  declare  it  void,  but  will  submit  to  the  usurpation, 
no  matter  how  gross  and  daring.  We  agree  wMth  the 
Supreme  Court  of  Indiana,  that,  in  construing  consti- 
tutions, courts  have  nothing  to  do  with  the  argument 
of  nb  inconveniently  and  should  not  *bend  the  Constitu- 
tion to  suit  the  law  of  the  hour.'    Oreencastle  Tp.  v. 
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Blacl\  5  Ind.  557,  5(55;  and  with  Brom^n,  Ch.  J.,  in 
what  he  says  in  Oakley  v.  AspiiitraUj  supra.' ^ 

It  is  now  more  than  five  months  until  the  next  gen- 
eral election,  and  ample  time  remains  for  the  proper 
authorities  to  take  such  steps  as  may  be  deemed  nec- 
essary to  protect  the  rights  of  the  i)eople,  and  see 
^^that  the  laws  are  faithfully  executed." 

If,  however,  the  election  were  so  near  at  hand  that 
such  steps  could  not  reasonably  be  taken,  the  court 
might,  perhaps,  properl\'  withhold  its  decision  until 
after  the  election  was  held;  but  in  no  event  would  the 
court  be  justified  in  adjudging  that  an  unconstitu- 
tional apportionment  act  was  valid,  or,  in  refusing  to 
pass  upon  the  question  of  its  validity;  to  do  so  is  to 
disregard  the  provisions  of  the  constitution,  which 
every  officer  is  sworn  to  support. 

It  is  proper  to  say  that  the  quotation  made  in  the 
prevailing  opinion,  from  the  separate  opinion  of 
Elliott,  J.,  in  Parker  v.  SsfatCy  supra,  is  from  that  part 
of  the  opinion  in  which  he  expresses  his  dissent  from 
the  action  of  the  majority  in  declaring  the  apportion- 
ment act  of  1891  unconstitutional,  and  that  the  lan- 
guage quoted  gives  one  of  the  reasons  he  urged  why 
the  court  should  not  pass  upon  the  question. 

The  majority  of  the  court,  however,  passed  4ipon  the 
question,  and  held  said  act  unconstitutional. 

The  judgment  should  be  affirmed. 


Teegarden  et  ux.  v.  Lewis,  Administrator. 

[No.  16,698.     Piled  June  4;,  1895.  Rehearing  denied  May  15, 1896  J 

Gift.— iSJpectaZ  Verdict— Mental  Capacity  of  Donor. —Practice.— On 
the  issue  as  to  whether  a  donor  had  sufficient  mental  capacity  to 
make  a  valid  gift  inter  vivos,  a  finding  in  a  special  verdict  that  the 
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donor  was  of  iinsound  mind,  is  a  mere  conclusion  of  law  and  not 
such  a  statement  of  facts  as  that  the  court  could  apply  the  proper 
legal  conclusions  and  render  judgment,    p.  99, 

Sahie.— Unsoundness  of  Mind,—Burden  of  Proo/.— One  who  chal- 
lenges the  mental  capacity  of  a  testator,  or  donor,  has  the  burden 
of  establishing  the  absence  of  the  particular  capacity  in  issue,  p.  102, 

Practioe. — Fiduciary. — Burden  of  Proof. — One  occupying  a  fidu- 
ciary relation  must,  when  the  question  is  made,  establish  his  right 
in  equity  and  good  conscience  to  any  advantage  gained  by  him  from 
or  through  his  principal,  or  his  principal's  businesa    p,  112, 

Same. — Parent  and  Child, — Presumption  of  Fraud. — Onus  of  Proof, 
— The  relation  of  parent  and  child,  as  to  presmnption  of  fraud  and 
the  onus  of  proof  to  rebut  the  same,  in  business  transactions  be- 
tween them,  does  not  stand  upon  the  same  footing  as  the  relation 
of  trustee  and  cestui  que  trusty  guardian  and  ward  and  the  like  re- 
lations,   p.  116. 

From  the  Parke  Circuit  Court.  Affirmed  in  part  and 
Reversed  in  part. 

Rice  &  Johnson^  and  McCabe  &  Bingham^  for  ap- 
pellants. 

W.  T.  Whitiington,  and  Kennedy  &  Kennedy^  for 
appellee. 

Hackney,  J. — The  question  for  decision  in  this 
case  arises  upon  a  special  verdict,  and  involves  the 
right  of  the  appellants  to  retain,  as  against  the  appel- 
lee, moneys  held  by  them  as  gifts  from  the  appellee's 
intestate. 

It  was  found  that  the  appellants,  jointly,  had  re- 
ceived 14,774.00,  and  that  said  John  K.  Teegarden  had 
received  to  his  separate  use  $4,093.00.  In  each  in- 
stance, where  it  is  found  that  the  appellants  received 
raoney  from  the  intestate,  it  is  also  found  that  the 
intestate  "was  of  unsound  mind."  For  the  appellants, 
it  is  insisted  that  the  special  verdict,  in  finding  that 
the  intestate  "was  of  unsound  mind,"  stated  a  con- 
clusion of  law,  or  of  mixed  law  and  facts,  and  failed 
to  state  the  ultimate  facts,  upon  which  the  court  could 
apply  the  proper  legal  conclusions  and  render  judg- 
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ment.  For  the  appellee,  it  is  contended  that  the  find- 
ing quoted  is  a  finding  of  the  ultimate  facts  only. 
There  is  little,  if  any,  room  to  doubt  that  if  the  in- 
testate did  not  possess  mental  capacity  sufficient 
either  to  execute  a  valid  will  or  a  valid  contract,  the 
gifts  were  voidable  and  the  appellants  must  be  held 
to  have  received  the  moneys  to  the  use  and  benefit  of 
the  intestate,  and  that  it  may  be  recovered  by  the 
appellee.  Jenners  v.  Howardy  Admr.^  6  Blackf.  240; 
McQueen  v.  Banky  2  Ind.  413 ;  Ferguson  v.  Dunnes 
Admr,,  28  Ind.  58;  Musselman  v.  Cravens^  47  Ind.  1; 
McFadden  v.  Wilson^  96  Ind.  253;  Moore  v.  Shields^ 
121  Ind.  267;  Bullard  v.  IlascaU,  25  Mich.  132;  Mason 
V.  Waite,  17  Mass.  560. 

Some  authorities  hold  that  the  test  of  mental 
capacity  to  be  applied  to  a  completed  gift  is  the  same 
as  that  to  be  applied  to  any  other  contract,  and  not 
that  of  testamentary  capacity.  2  Schouler  Per.  Prop., 
sections  59,  141;  8  Am.  and  Eng.  Ency.  of  Law,  1309. 
The  reason  given  for  this  rule  is  that  there  are  neces- 
sarily two  parties,  and  the  transaction  involves  the 
assent  of  two  minds,  while  in  the  execution  of  a  will 
there  is  but  one  active  party,  with  opportunity  for  re- 
flection apart  from  the  beneficiary  and  free  from  his 
influences.  A  gift  infer  vivos  differs  from  a  bestowal 
by  will,  only  as  it  does  from  gifts  cavsa  mortis^  it  is  not 
made  in  contemplation  of  or  to  be  effective  upon  the 
death  of  the  donor.  If  inducements  or  influences, 
from  the  donee,  to  make  the  gift,  should  be  considered 
in  determining  the  test  of  mental  capacity,  we  are  un- 
able to  discern  whv  the  same  inducements  and  in- 
fluences  might  not  obtain  in  the  execution  of  a  will 
as  of  a  gift.  Either  is  like  the  other,  in  that  the  donor 
receives  no  recompense  or  equivalent  for  that  which 
he  gives.  We  do  not  deny  that  when  completed,  the 
effects  of  the  gift  are  the  same  as  if  the  objecthad  been 
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parted  with  by  contract.  Yet  the  effect  is  no  less  so 
when  possession  is  reached  through  the  provisions  of 
a  will.  Why  the  standard  of  intellect  in  either  should 
be  higher  than  the  other,  has  not  been  demonstrated. 
With  deference  to  the  authorities  cited,  it  is  our  judg- 
ment that  the  capacity  to  execute  a  will  is  the  perfect 
requisite  for  the  execution  of  a  gift  inter  vivos. 

However,  we  may  test  the  present  verdict  by  either 
rule  and  the  same  results  must  be  reached,  as  we  view 
the  question.  The  mental  requisites  for  the  support 
of  ordinary  contracts  have  not  been  so  frequently  or 
so  clearly  defined  as  those  /or  the  execution  of  testa- 
mentary provisions,  yet  there  is  an  undoubted  dis- 
tinction which  has  been  recognized  by  the  holdings 
in  this  State.  In  ordinary  contracts  the  test  is,  were 
the  mental  faculties  so  deficient  or  impaired  that  there 
was  not  sufficient  power  to  comprehend  the  subject 
of  the  contract,  its  nature  and  its  probable  conse- 
quences, and  to  act  with  discretion  in  relation  thereto, 
or  with  relation  to  the  ordinary  affairs  of  life.  Somers 
V.  Pumphrepy  24  Ind.  231;  Darnell  v.  Rowland^  30 
Ind.  342 ;  Dennett  v.  Dennett ^  Ewell's  Lead.  Cas.  547  N. 
658,  and  Clark  Cont.  p.  263. 

Testamentary  capacity  is  determined  upon  the  in- 
quiry: Did  the  testator  possess  sufficient  strength  of 
mind  and  memory  to  know  the  extent  and  value  of  his 
property,  the  number  and  names  of  those  who  were 
the  natural  objects  of  his  bounty,  their  deserts  with 
reference  to  their  conduct  and  treatment  towards  him, 
their  capacity  and  necessity,  and  did  he  have  sufficient 
active  memory  to  retain  all  these  facts  in  mind  long 
enough  to  have  his  will  prepared  and  executed?  BurTc- 
hart  V.  Oladdish,  123  Ind.  337;  Harrison  v.  Bishop^ 
131  Ind.  161;  Fiscus  v.  Thimer,  125  Ind.  46;  Lewder 
V.  Lowder,  58  Ind.  538. 
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We  do  not  so  much  seek  to  ascertain  the  existing 
distinction  and  to  define  it,  as  to  establish  the  conclu- 
sion that  mental  capacity  is  susceptible  of  ascertain- 
ment and  expression  as  a  fact,  unembarrassed  by  legal 
conclusions.  Whatever  the  test,  we  think  it  clear  that 
its  existence,  or  nonexistence,  may  be  found  and 
stated  as  a  question  of  fact.  That  special  verdicts 
should  find  the  facts,  and  should  not  state  conclusions 
of  law,  is  not  doubted  or  questioned,  but  the  conten- 
tion here,  as  we  have  said,  is  as  to  whether  the  finding 
that  the  intestate  "was  of  unsound  mind"  is  a  state- 
ment of  fact,  or  involves  a  conclusion  of  law,  and  in- 
vades the  province  of  the  court.  Our  statute,  R.  S. 
1894,  section  2726  (TJ.  S.  1881,  section  2556),  withholds 
from  persons  of  unsound  mind  the  power  to  make  a 
testamentary  disposition  of  property,  while  it  is  pro- 
vided by  section  2724,  R.  S.  1894  (section  2554,  R.  S. 
1881),  that  "Every  contract,  sale  or  conveyance,  of  any 
person  while  of  unsound  mind,  shall  be  void."  By  ju- 
dicial construction,  the  latter  section  has  been  held  to 
mean  that  such  contracts  shall  be  void,  if  executed  by 
those  adjudged  to  be  of  unsound  mind,  and  voidable 
only,  if  executed  by  those  who  are  unsound  but  not  so 
adjudged.  Boyer  v,  Berryman,  123  Ind.  451;  Copen- 
rath  V.  Kienhy^  83  Ind.  18;  Fay  v.  Biirditty  81  Ind. 
433;  McClain,  Odn.,  v.  Davis,  77  Ind.  419;  Freed  v. 
Brown,  65  Ind.  310;  Nichol  v.  Thomas,  53  Ind.  42; 
Somers  v.  Piimphrey,  supra;  Musselman  v.  Cravens, 
supra;  Redden  v.  Baker,  Odn.,  86  Ind.  191;  Dams  v. 
Scott,  34  Ind.  67. 

By  section  2714,  R.  S.  1894  (section  2544,  R.  S.  1881), 
the  phra.se  "unsound  mind,"  it  is  declare<l,  "shall  be 
taken  to  mean  any  idiot,  tton  compos,  lunatic,  mono- 
maniac, or  distracted  person."  Yet,  it  has  been  set- 
tled that  one  who  is  of  unsound  mind,  suflfering  from 
delusions  or  being  a  monomaniac,  may  make  a  valid 
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contract  or  a  will,  if  such  malady  do  not  enter  into  or 
control,  to  some  extent,  the  execution  thereof.  Wray  v. 
Wray,  32  Ind.  126;  Durham  v.  Smith,  120' Ind.  463; 
Burkhart  v.  Gladdish,  supra;  Harrison  v.  Bishop j 
supra;  Louoder  v.  Lowder,  supra;  Kenworthy  v.  Wil- 
liamSj  5  Ind.  375;   Clark  Cont.,  p.  266. 

In  Wray  v.  TVra.v,  Hupra^  the  lower  court  instructed 
the  jury  that  "it  is  not  necessary  to  prove  the  grantor 
totally  insane,  that  is,  of  unsound  mind  as  to  all  sub- 
jects; a  man  may  be  sane  upon  some  subjects,  and  of 
unsound  mind  upon  others.  He  may  be  sane  upon  all 
other  subjects,  and  yet  afflicted  with  a  delusion  upon 
one  which  would  amount  to  insanity  as  to  that  one.^' 
This  court  said  of  that  instruction:  "One  who  seeks- 
to  set  aside  a  contract  on  the  ground  of  insanity  must 
show  that  it  was  the  offspring  of  mental  disease,'^ 
and  held  the  instruction  to  have  been  correct. 

In  Durham  v.  Smithy  supra,  an  instruction  was  as 
follows:  "Furthermore,  I  instruct  you  that  a  person 
who  is  of  unsound  mind  is  incapable  of  making  a 
valid  will,  and  if  there  is  unsoundness  of  mind,  it  is 
not  necessary  for  the  contestant  to  show  that  such 
unsoundness  had  anything  to  do  with  the  manner  of 
disposing  of  the  property.  In  such  a  case  the  will  is 
invalid,  whether  it  is  shown  that  the  unsoundness  of 
mind  had,  or  had  not,  affected  the  character  of  the 
testament."  The  instruction  was  condemned,  upon 
the  last  proposition  therein  stated,  and  it  was  held 
that  the  words  "unsound  mind,"  used  in  the  instruc- 
tion, were  used  "in  their  broadest  sense,  including 
every  species  of  defectiveness  and  impairment  of  the 
mind."  It  was  said,  further,  of  the  instruction:  "In 
short,  this  charge  recognizes  but  two  conditions  of  the 
human  mind,  one  sound  and  capable  of  doing  all  acts, 
and  the  other  unsound  and  incapable  of  doing  any  act; 
that  a  person  is  responsible  for  all  his  acts,  or  not  re- 
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sponsible  for  any  of  his  acts.  This  is  an  erroneous 
theory  of  the  law.  Trumbull  v.  Oibbo7iSy  61  Am.  Dec. 
253;  Clarlc  v.  Fisher,  19  Am.  Dec.  402;  Jackson  v. 
Kingy  15  Am.  Dec.  354,  and  note.  363." 

Some  of  the  cases  speak  of  that  defective  or  im- 
paired condition  of  mind,  which  w^ill  not  avoid  a  will 
or  contract,  as  partial  unsoundness  of  mind.  Such 
partial  unj^undness  of  mind,  as  recognized  by  the  law 
and  as  stated  in  the  cases  w^e  have  cited,  if  it  enter 
into  and  control  the  execution  of  the  will  or  contract 
so  that  the  wuU  or  the  contract  may  be  said  to  be  the 
offspring  of  such  imperfect  or  impaired  condition,  will 
be  held,  under  the  statutes  quoted  above,  to  invalidate 
such  will  or  contract.  In  other  words,  partial  insanity 
is  an  unsoundness  of  mind  which  is  within  the  statu- 
tory declaration,  if  it  controls  the  execution  of  the 
contract  against  the  rational  will  and  judgment  of  the 
party.  If  it  do  not  so  control,  while  nevertheless  the 
condition  is  that  of  unsound  mind,  the  instrument 
or  act  is  valid.  We  are  lead,  therefore,  to  the 
conclusion  that  the  jury  might,  under  the  evidence, 
have  returned  the  finding  they  did,  and  with  good 
faith  and  accurate  judgment  have  found  the  intestate 
to  have  possessed  testamentary  capacity,  or  the  abil- 
ity to  make  a  valid  contract  upon  the  tests  we  have 
stated.  Such  a  conclusion  is  made  possible  by  the 
rule  that  unsoundness  of  mind  may  exist,  and  yet  not 
affect  the  testament  or  the  contract.  If  we  should 
consider  the  question  with  no  other  lights  before  us, 
it  would  be  seen  that  such  a  verdict  leaves  the  court, 
whose  exclusive  office  it  is  to  pronounce  judgment,  in 
darkness  as  to  whether  the  unsoundness  of  mind 
found,  is  that  which  enforces  the  legal  conclusion  that 
the  transaction  in  question  is  valid  or  voidable.  We 
have  no  doubt,  however,  that  the  ultimate  fact  is  not 
stated  in  the  verdict.  If  it  had  been  returned,  that  the 
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intestate,  at  the  times  in  question,  was  so  impaired  in 
mind  that  he  could  not  act  with  discretion  in  relation 
to  the  ordinary  affairs  of  life;  or  that  from  such  im- 
pairment, he  had  not  the  power  to  comprehend  the 
subject  of  the  contract,  its  nature  and  probable  con- 
sequences, and  to  act  with  discretion  in  relation 
thereto ;  or  that  he  was  unable  to  know  the  extent  and 
value  of  his  property,  the  number  and  names  of  those 
who  were  the  natural  objects  of  his  bounty,  their  de- 
serts with  reference  to  their  coi^duct  and  treatment 
tow^ards  him,  their  capacity  and  necessity,  and  had 
not  sufficient  active  memory  to  retain  such  facts  in 
mind  long  enough  to  have  a  will  prepared  and  ex- 
ecuted, we  would  then  have  a  statement  of  the  ulti- 
mate facts.  Upon  such  a  finding,  the  courts  could 
apply  the  law  and  direct  a  judgment. 

That  the  facts  indicated  are  such  as  should  be  re- 
turned, is  we  think,  very  clearly  illustrated  by  apply- 
ing the  rule  necessarily  adopted  by  the  trial  court  in 
its  charge  to  the  jury,  in  a  case  where  a  general  ver- 
dict is  to  be  returned.  There  the  court  would  group 
one  or  more  such  sets  of  facts  and  direct  the  jury  that, 
in  the  event  of  the  evidence  establishing  such  facts, 
it  would  be  their  dutv  to  return  a  verdict  in  favor  of 
the  party  asserting  the  unsoundness  of  mind.  That 
such  facts  are  not  merely  evidentiary,  is  made  plain 
by  rule  that  the  court  would  not  be  permitted  to 
apply  the  evidence  for  the  jury,  in  delivering  instruc- 
tions. It  is  made  plain,  from  the  further  rule,  that  a 
witness  could  not  be  permitted  to  state,  as  evidence, 
any  one  of  the  facts  so  suggested.  The  witness  might 
give  instances  from  his  observations  of  the  person 
whose  mind  was  in  question,  and  he  might  be  per- 
mitted to  state  his  opinion,  as  an  expert  or  as  a  non- 
expert, upon  the  soundness  or  unsoundness  of  such 
mind,  but,  in  that  event,  the  jury  would  be  the  judge 
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of  the  degree  of  unsoundness.  Hamrick  v.  State^  ex  rel.^ 
134  Ind.  324  If  a  general  verdict  were  pronounced,  it 
would  be  upon  finding  the  degree  of  unsoundness  and 
applying  the  law  as  charged,  concerning  the  degree 
essential  to  the  validity  of  the  instrument.  If  a 
special  verdict  were  required,  the  degree  of  unsound- 
ness only  would  be  returned,  and  the  court  would 
apply  the  rules,  otherwise  charged  to  the  jury,  and 
determine  whether  such  degree  of  unsoundness  was 
within  the  measure  of  the  law,  which  required  the 
contract  or  will  to  be  set  aside. 

In  the  case  of  Perkins  v.  Ilayward,  124  Ind.  445,  was 
laid  down  a  rule  for  determining  when  the  return  is 
a  conclusion  or  the  statement  of  an  ultimate  fact. 
When  it  is  not  possible  to  do  more  than  state  the  con- 
clusion, without  violating  the  rule  forbidding  the 
statement  of  evidentiary  facts,  such  conclusion  may  be 
stated  as  of  necessity.  When  there  is  no  standard 
by  which  it  may  be  determined,  as  a  pure  matter  of 
law,  what  facts  will  establish  the  issue,  the  inferential 
fact  or  conclusion  is  necessary  to  come  from  the  jury. 

In  Todd  V.  Fentorty  66  Ind.  25,  a  will  was  contested 
upon  the  issues  of  unsoundness  of  mind,  undue  ex- 
ecution, duress,  fraud,  and  undue  influence.  The  court 
refused  interronfatories  asked  bv  the  defendants  and 
substituted  the  following,  the  answers  to  w^hich  we 
copy : 

"Was  Elizabeth  Todd  of  sound  mind,  at  the  date  of 
the  execution  of  the  paper  writing  in  contest,  namely, 
on  the  19th  day  of  July,  1869? 

"Ans.      She  was  of  unsound  mind. 

"2.     Was  the  paper  writing  duly  executed? 

"Ans.     It  was  duly  executed. 

"3.  Was  Elizabeth  Todd  under  duress,  at  the  time 
she  signed  the  paper  writing? 

"Ans.    She  was  not. 
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"4.  Was  said  paper  writing  procured  to  be  made 
by  said  Elizabeth  Todd,  by  fraud? 

"Ans.    It  was. 

"5.  Was  the  paper  writing  procured  to  be  made 
by  Elizabeth  Todd,  by  undue  influence?  If  so,  by 
whom? 

"Ans.    It  was;  by  Joseph  Todd  and  I.  N.  Todd." 

The  court  said  of  the  interrogatories:  "They  were 
no  more  particular  than  if  the  court  had  directed  the 
jury  to  say  whether  they  found  for  the  plaintiff  or  the 
defendants,  on  each  of  the  several  grounds  of  contest 
*  *  *.  To  state  the  matter  a  little  differently,  the 
effect  of  the  interrogatories  was  simply  to  require  the 
jury  to  specify  whether  or  not  each  af  the  several 
grounds  of  contest  was  made  out."  It  was  held  that 
such  interrogatories  and  answers  were  not  findings, 
*'upon  particular  questions  of  fact  to  be  stated  in  writ- 
ing," as  the  statute  required.  One  of  the  rejected  in- 
terrogatories, which  this  court  held  should  have  been 
given,  was  as  follows:  "At  the  time  said  Elizabeth 
Todd  signed  said  will,  did  she  have  mind  and  memory 
sufficient  to  understand  the  ordinary  affairs  of  life, 
and  to  act  with  discretion  therein?  Did  she  know  her 
children  and  grandchildren,  and  have  a  general 
knowledge  of  the  estate  of  which  she  was  possessed?" 
This  court  said  of  the  interrogatory:  "It  was  directed 
to  matters  of  fact  concerning  which  evidence  had  been 
given,  and  not  to  matters  of  evidence,"  and  it  waa 
held  that  such  facts  were  the  proper  subjects  of  in- 
quiry. So  we  may  say  in  the  present  case,  that  to 
find  that  the  intestate  was  of  unsound  mind  is  not 
only,  in  effect,  but  a  general  verdict,  but  deprives  the 
court  of  its  prerogative  and  denies  its  right  to  pass 
upon  the  legal  sufficiency  of  the  facts.  It  has  been 
held,  in  numerous  cases,  that  the  quantum  of  mental 
capacity  requisite  to  the  performance  of  a  valid  act 
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is  a  mixed  question  of  law  and  fact.  FarrelVs  Admr. 
V.  Brennan^s  Admx,^  32  Mo.  328;  JRunyan  v.  Pricey 
15  Ohio  St.  1;  DeWitt  v.  Barley,  17  N.  Y.  340;  Qib- 
son  V.  OibsoUy  9  Yerg.  329;  Henerick  v.  State,  etc., 
supra;  Buswell  Insanity,  174. 

Without  decisions  this  question  is  so  manifest  as  to 
admit  of  no  doubt.  It  is  therefore  not  for  the  jury  to 
return  the  legal  conclusion  in  a  special  verdict,  and 
it  has  performed  its  whole  duty  in  returning  the  facts 
whereon  the  court  may  pronounce  the  law. 

That  a  complaint  may  be  sufficient  which  alleges 
unsoundness  of  mind  generally,  is  not  at  variance 
with  our  conclusion,  has  been  held  in  cases  of  negli- 
gence, conversion,  former  adjudication,  etc.  Conner 
V.  Citizens'  etc.,  R.W.  Co.,  105  Ind.  62;  Pittsburg, 
etc.,  B.  W.  Co.  V.  Spencer,  98  Ind.  186;  Louisville, 
etc.,  B.  W.  Co.  V.  Batch,  105  Ind.  93;  Nickless  v. 
Pearson,  126  Ind.  477. 

There  are  other  questions  in  the  record  as  to  the 
burden  of  proof  and  the  form  of  the  judgment,  but 
these  will  probably  not  again  arise. 

In  our  judgment,  the  ends  of  justice  will  be  best 
subserved  by  a  new  trial  of  the  issue  between  the 
parties,  rather  than  by  ordering  judgment  on  the 
special  verdict.  For  the  error  above  found,  the  judg- 
ment of  the  circuit  court  is  reversed,  with  instructions 
to  grant  the  appellants'  motion  for  a  venire  de  novo. 

McCabe,  J.,  did  not  participate  in  this  case. 

On  Petition  for  Rehearing. 

Hackney,  C.  J. — Counsel  for  the  appellee  again  in- 
sist that  the  finding  that  Deer  was,  at  the  times  in 
question,  of  "unsound  mind,"  was  a  finding  of  fact, 
and  not  a  conclusion. 
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We  have  carefully  considered  the  argument  made, 
and  are  constrained  to  adhere  to  our  original  holding 
upon  that  question.  It  is  urged,  also,  that  when  in- 
sanity was  found,  the  burden  rested  upon  the  appel- 
lants to  prove  that  it  did  not  affect  the  gift,  and  that 
since  the  special  verdict  omits  a  finding  that  such 
proof  was  made,  the  failure  in  this  respect  will  be 
deemed  the  failure  of  the  appellants.  This  position,  at 
one  time,  had  apparent  support  from  the  decisions  of 
this  court,  but  at  this  time  the  rule  deemed  to  be  just 
and  to  be  best  supported  by  authority,  is  that  one  who 
challenges  the  mental  capacity  of  a  testator  or  donor, 
has  the  burden  of  establishing  the  absence  of  the  par- 
ticular capacity  in  issue.  Blough  v.  Parry ^  144  Ind.  463. 

There  were  three  paragraphs  in  the  complaint.  The 
first  sought  to  recover  for  moneys  had  and  received 
by  the  appellants  to  the  use  of  the  decedent,  Urial 
Deer.  The  second  alleged,  that  Deer  was  of  unsound 
mind;  that  the  appellants  had  taken  charge  of  his 
affairs  and  had  collected  large  sums  of  money  from 
divers  persons  and  banks  for  him,  and  which  they  con- 
cealed and  appropriated  to  their  own  use.  The  third 
paragraph  alleged,  that  Deer  was  aged  and  infirm; 
that  he  lived  with  the  appellants,  his  daughter  and 
son-in-law",  and  was  easily  controlled  and  influenced 
by  them;  and  that  they  "unduly  importuned,  per- 
suaded, and  influenced  said  decedent  to  turn  over  to 
them  all  his  money  which  he  then  had  in  his  posses- 
sion, amounting,'^  etc.,  "which  said  decedent  gave  into 
their  possession  under  the  influence  of  such  undue  per- 
suasion and  importunity,"  and  they  have  retained  the 
same  and  refuse  to  account  therefor. 

The  theory  of  each  para<rraph  is  manifest.  By  the 
first,  reirardless  of  the  mental  capacity  of  Deer,  the 
appellants  are  charged  with  money  had  and  received 
to  his  use.    By  the  second,  with  money  belonging  to 
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him  and  obtained  by  them  from  his  debtors  while  he 
was  of  unsound  mind  and  incapable  of  consenting  to 
their  possession  of  such  money.  By  the  third,  the  ob- 
taining of  his  money  by  undue  influence.  The  jury 
found,  as  relating  to  these  several  paragraphs,  that 
"Urial  Deer  had  been  a  person  of  unsound  mind  con- 
tinuously for  two  years  prior  to  his  death,  and  that 
in  January  1888,  the  defendants,  John  R.  Teegarden 
and  Huhla  Teegarden,  his  wife,  received  from  said 
Deer,  as  a  gift,  while  he  was  of  unsound  mind,  the  sum 
of  $3,850.00,  which  they  yet  hold  and  refuse  to  pay 
to  plaintiff  as  administrator,''  etc.  "And  further  find, 
that  afterwards,  and  while  said  Deer  was  of  unsound 
mind,  John  R.  Teegarden,  as  agent  of  Deer,  received 
from,"  a  bank  named,  "|3,400.00,  which  sum  he 
wrongfully  appropriated  to  his  own  use  before  the 
commencement  of  this  suit,"etc.  "4.  We  further  find 
that  from  August,  1887,  to  the  22d  day  of  August, 
1889,  the  time  of  Urial  Deer's  death,  he  was  old,  weak, 
and  childish,  and  relied  upon  John  R.  Teegarden  to  go 
wuth  him  and  assist  him  in  transacting  all  of  his  finan- 
cial business;  that  during  all  of  said  period  said  Deer 
lived  with  said  John  R.  Teegarden  and  the  wife  of  said 
Teegarden,  who  was  the  daughter  of  said  Urial  Deer, 
and  that  said  Deer,  during  all  of  said  period,  was  de- 
pendent upon  said  Teegarden  and  his  (Teegarden's) 
wife  for  personal  care  and  attention,  and  a  home  to 
live  in,  and  that  all  of  the  money  hereinbefore  found  to 
have  been  procured  from  said  Deer  by  them,  or  given 
to  them  by  said  Deer,  has  remained  in  their  posses- 
sion, as  hereinbefore  found,  and  that  said  defendants 
have  not  shown  that  thev  rightfullv  received  said 
money  from  said  Urial  Deer,  and  we  find  that  they 
wrongfully  converted  all  of  said  money  to  their  own 
use  before  the  commencement  of  this  suit." 

Upon  demand,  John  R.  Teegarden  denied  having 
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*4n  his  possession  any  of  the  personal  property  of 
Urial  Deer/'  It  was  found,  also,  that  when  John  R. 
Teegarden  obtained  said  $3,400.00  from  said  bank, 
Deer  was  indebted  in  a  sum  stated,  and  "said  $3,400.00 
was  all  the  property  of  any  kind  that  he  owned  or 
possessed,"  at  the  time  of  its  conversion,  except  the 
claims  in  this  suit.  The  jury  made  a  further  finding, 
that  if  the  law  should  be  with  the  appellee,  he  should 
recover  against  John  R.  Teegarden  |4,063.00,  and 
against  John  R.  and  Hulda  Teegarden  $4,774.00.  The 
judgment  of  the  court  was  against  the  appellants 
jointly  for  $4,774.00,  and  against  John  R.  Teegarden 
for  $4^063.00. 

Upon  the  conclusion  reached,  in  the  original  opinion, 
neither  of  these  sums  was  recoverable  under  the  sec- 
ond paragraph  of  complaint,  and  the  verdict  for  all 
purposes  should  be  treated  as  not  containing  the  flnd- 
inOT  that  Urial  Deer  was  of  "unsound  mind."  The 
findings,  that  the  appellants  converted  said  sums  to 
their  own  use,  were  conclusions,  and  had  no  proper 
place  in  the  verdict  Louisville,  etc.,  R,  R.  Co.  v.  Balchj 
105  Ind.  93. 

With  relaition  to  the  findings  as  to  the  $3,400.00,  we 
think  it  appears,  with  reasonable  certainty,  that  it 
was  the  property  of  Deer;  that  it  was,  as  such,  ob- 
tained by  John  R.  Teegarden  and  retained  by  him. 
This,  we  think,  is  true,  whether  we  regard  the  finding 
of  an  agency  as  a  conclusion  or  the  statement  of  a  fact. 
The  finding,  in  this  respect,  is  supportable  upon  the 
first  paragraph  of  complaint 

With  relation  to  the  finding  as  to  the  $3,850.00,  they 
can  have  no  support  upon  the  theory  of  the  first  or  the 
second  paragraph  of  complaint,  if  we  are  correct  in 
our  holding  as  to  the  effect  of  the  general  finding,  that 
Deer  was  of  unsound  mind;  and  it  remains  to  be  deter- 
mined whether  they  can  be  maintained  upon  the  third 
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paragraph  of  complaint.  As  to  that  sum,  the  finding 
is  that  it  was  a  gift  to  the  appellants,  and  there  is  no 
finding  of  positive  fraud  or  undue  influence.  The 
parties  treat  the  question,  as  to  this  sum,  with  refer- 
ence to  the  doctrine  of  constructive  fraud  arising 
from  the  situation  of  confidence  and  dependence  on 
the  one  side,  and  advantage  on  the  other  side,  and  we 
have  no  doubt  it  must  be  disposed  of  upon  that  doc- 
trine upon  any  view  of  the  findings. 

The  jurj^  seem  to  have  accepted  the  theory  that  the 
burden  rested  upon  the  appellants  to  show  that  this 
money  was  rightfully  received  by  them,  and  this 
theory  presents  the  most  important  element  of  the 
present  controversy.  There  can  be  no  doubt  of  the 
general  rule,  that  one  occupying  a  fiduciary  relation 
must,  when  the  question  is  made,  establish  his  right  in 
equity  and  good  conscience  to  any  advantage  gained 
by  him  from  or  through  his  principal,  or  his  princi- 
pal's business.  8  Am.  and  Eng.  Ency.  of  Law,  p.  847; 
Pomeroy  Eq.  Jur.,  section  956;  Bigelow  Frauds,  p. 
278;  Tiedman  Eq.  Jur.,  section  235;  Beach  Modem 
Eq.  Jur.,  section  141.  This  duty  most  frequently 
arises  where  the  relations  between  the  parties  are 
those  of  attorney  and  client;  principal  and  agent; 
trustee  and  ceshd  que  trust;  guardian  and  ward,  and 
the  like.  But,  there  can  be  no  doubt,  that  the  sound 
rule  applies,  when,  from  the  superiority  of  one  side  and 
the  weakness,  partial  incapacity  or  dependence  of  the 
other,  a  substantial  and  apparently  unconscionable 
advantage  has  been  gained.  Eirtngv,  Wilson.  132  Ind. 
223;  Ikerdv.  Beavers,  106  Ind.  483;  McCormick  v.  Ma- 
lin,  6  Blackf.  509,  and  authorities  cited;  Woodbury 
V.  Woodbury,  141  Mass.  329,  S.  C.  55  Am.  Rep.  479 ; 
Ashmead  Y.  Reynolds,  134  Ind.  139;  Jacox  v.  Jacox, 
40  Mich.  473;  Htgkberger  v.  Sfiffler,  21  Md.  338;  Crmc- 
ford  V.  Hoeft,  58  Mich.  1;   Barnard  v.  Oantz,  140  N. 
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Y.  249;  Martin  v.  Martin^  57  Tenn.  644;  Street  v.  OosSy 
62  Mo.  226;  Hill  v.  Miller,  50  Kan.  669;  Paddock  v. 
Fulsifer,  43  Kan.  718;  Mott  v.  Mott,  49  N.  J.  Eq.  192; 
Muzzy  \.  Tompkinson,  2  Wash.  616;  Fitch  y.  Reiser,  79 
la.  34;  Moore  v.  Moore,  81  Cal.  195;  Boisaubin  v. 
Boisauhin,  27  Atl.  Rep.  624;  Oreen  v.  Roworth,  113 
N.  Y.  462;  Allore  v.  Jezt'e/,  94  U.  S  606. 

By  the  findings,  as  to  the  sum  now  in  question, 
Deer,  while  he  was  "old,  weak,  and  childish,"  while 
he  made  his  home  with  the  appellants,  and  depended 
upon  them  for  such  home  and  for  personal  care  and 
attention,  and  while  he  depended  upon  Teegarden 
"to  go  with  him  and  assist  him  in  transacting  all  of  his 
financial  business,"  he  made  to  said  Teegarden  and 
his  son-in-law  and  daughter,  a  gift  of  ^,850.00. 

There  is  no  finding  that  he  was  subject  to,  or  easily 
influenced  by  their  persuasion;  there  is  no  finding  that 
they  exercised  any  persuasion  to  obtain  the  gift,  nor 
does  it  appear,  that  at  the  time  of  making  it,  he  had 
no  other  property,  nor  that  he,  by  making  it,  dealt 
unjustly  or  with  inequality  with  his  other  children. 

The  naked  question  is:  Will  the  relationship  exist- 
ing, together  with  Deer^s  infirmities,  enforce  the  pre- 
sumption of  undue  influence  and  cast  the  burden  upon 
the  appellants  of •  showing  the  absence  of  such  in- 
fluence? 

Counsel  for  the  appellants  urge  a  distinction  be- 
tween the  cases,  where  the  ordinary  fiduciary  rela- 
tion  exists  and  those  where  the  relation  is  that  of 
parent  and  child.  That  such  distinction  has  recog- 
nition in  many  of  the  authorities,  is  without  doubt. 
However,  many  of  the  cases  cited,  last  above,  involve 
transactions  between  parent  and  child,  and  the  dis- 
tinction suggested  was  neither  considered  nor  ob- 
served, but  the  ordinary  rule  was  applied. 
Vol.  145—8 


lU  SUPEEME  COUET  OF  INDIANA, 

Teegarden  et  ux.  v,  Lewis,  Administrator. 

In  Pomeroy  Eq.  Jur.,  vol.  2,  section  962,  in  a  chapter 
upon  the  subject  of  constructive  fraud,  and  following 
a  discussion  of  the  rules  with  reference  to  advantages 
gained  from  the  ordinary  fiduciary  relation,  it  is  said: 
"Where  the  parent  is  aged,  infirm,  or  otherwise  in  a 
condition  of  dependence  upon  his  own  child,  and  the 
child  occupies  a  corresponding  relation  of  authority, 
conveyances  conferring  benefit  upon  the  child  may  be 
set  aside.  Cases  of  this  kind  plainly  turn  upon  the 
exercise  of  actual  undue  influence,  and  not  upon  any 
presumption  of  invalidity;  a  gift  from  a  parent  to  a 
child  is  certainly  not  presumed  to  be  invalid." 

In  Bigelow  on  the  Law  of  Fraud,  vol.  1,  p.  357, 
under  the  head  of  constructive  fraud,  and  after  dis- 
cussing the  question  of  conveyances  and  gifts  by  chil- 
dren to  parents,  where  the  parental  influence  may 
operate  upon  the  hopes  or  fears  of  the  child,  it  is  said: 
"The  influence  which  a  child  may  exert  over  a  parent 
on  the  other  hand,  by  acts  of  filial  duty  and  obedience, 
can  never  be  undue  influence.  That  influence  is 
proper  which  any  person  gains  over  another  by  acts 
of  pure  kindness  and  attention  and  by  correct  con- 
duct. In  the  case  of  a  gift  from  a  child  to  a  parent, 
undue  influence  may  be  inferred  from  the  relation 
itself,  but  never  where  the  gift  is  from  the  parent  to 
the  child.  •  ♦  ♦  a  parent  does  not  yield  obedience 
to  the  child  further  than  affection  or  duty  prompts; 
and  it  is  in  accordance  with  the  promptings  of  nature 
that  parent>s  should  make  gifts  to  their  children." 

In  Beanland  v.  Bradlq/,  2  Smale  &  G.  339,  it  is  said: 
"There  is  no  rule  of  this  court  which  prohibits  a  man, 
by  voluntary  deed,  from  bestowing  a  benefit  upon  his 
son,  or  his  grandson,  or  his  son-in-law,  even  though 
only  a  few  days  before  his  death.  To  provide  for  his 
children  or  grandchildren  is,  or  may  be,  a  necessary 
duty;  and  where  a  father  discharges  that  duty,  this 
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court  will  not  presume  fraud.    If  fraud  is  alleged,  it 
must  be  proven  in  the  ordinary  way.'' 

In  \Vt'S8€ll  V.  Kathjohuj  89  N.  C.  377,  S.  C.  45  Am.  Rep. 
696,  a  father  was  in  a  condition,  arising  from  debility, 
to  make  him  easily  subject  to  importunity  and  undue 
influence,  and  his  child  occupied  a  position  affording 
an  opportunity  to  exercise  such  influence.  In  this 
condition,  the  father  made  a  deed  of  conveyance  to  the 
child.  It  Avas  held  that  undue  influence  would  not  be 
presumed,  and  in  the  course  of  the  opinion  it  was  said: 
"The  facts  stated  are  not  inconsistent  with  the  entire 
integrity  of  the  deed,  that  is,  the  facts  may  be  true, 
as  stated,  and  the  deed  may  have  been  executed  in 
good  faith  and  without  the  slightest  improi)er  act  or 
conduct  on  the  part  of  the  grantee.  The  facts  stated 
are  evidence,  not  amounting  to  a  presumption,  to  go 
to  the  jury  upon  a  question  of  mala  fides  when  raised. 
It  is  not  strange  or  unnatural  that  a  father,  feeble 
in  health,  of  weak  mind,  and  easily  influenced  by  a 
daughter  having  opportunity  to  exercise  such  in- 
fluence, should  give  his  daughter  a  house  a^d 
lot  and  execute  to  her  a  deed  for  it.  It  is 
natural,  that  the  father  should  provide  for  his 
daughter;  this  is  a  proper  and  orderly  thing  to  be 
done.  It  is  what  the  paternal  feeling  of  good  men 
prompts  them  to  do;  it  is  what  just  men  commend  and 
the  law  tolerates.  Why  should  the  law  cast  suspicion 
upon  such  a  transaction?  When  the  transaction,  the 
deed,  is  right  in  itself,  such  as  the  law  tolerates  and 
the  common  sense  of  men  approves  as  just,  reasonable 
and  commendable,  and  there  is  the  absence  of  the 
relations  of  suspicion  founded  on  motives  of  jwlicy, 
no  adverse  presumption  arises;  on  the  contrary,  the 
law  presumes  such  deed  or  transaction  in  all  respects 
proper  and  just  until  the  contrary  is  made  to  appear. 
The  burden  is  on  him  who  alleges  the  contrary  to 
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prove  it.  *  *  *  *  The  relation  of  parent  and  child, 
as  to  presumption  of  fraud  and  ,the  onus  of  proof  to 
rebut  the  same,  in  business  transactions  between 
them,  does  not  stand  upon  the  same  footing  as  the  re- 
lation of  trustee  and  cestui  que  trusty  guardian  and 
ward,  attorney  and  client,  principal  and  agent,  and 
the  like  relations;  it  belongs  to  a  different  class  of 
fiduciary  relations,  in  which  the  presumption  is  not 
so  strong,  nor  does  it  arise  under  the  same  circum- 
stances. Besides,  the  presumption  is  always  against 
the  party  having  the  superior  dominant  position  or 
control,  and  this,  in  the  case  of  parent  and  child,  is 
that  of  parent. "  See  also  Jackson  v.  KinQj  4  Cowen 
207,  S.  C.  15  Am.  Dec.  354;  Saufley  v.  Jackson,  16 
Tex.  579.  Howe  v.  Howe,  99  Mass.  88;  Wray  v.  Wray, 
32  Ind.  126. 

In  Saufley  v.  JacksoUy  supra j  in  speaking  of  the  rule 
where  the  ordinary  fiduciary  relation  has  been  abused, 
it  was  said  "But  it  is  clear  that  this  rule  was  never 
applied,  neither  unqualified  or  qualified,  to  a  deed  or 
gift  from  a  parent  to  a  child ;  and  the  reverse  of  such 
principle  has  always  been  sustained;  and  there  is  not 
believed  to  be  a  single  exception  to  the  principle  that 
a  deed  from  a  parent  to  a  child  is  always  regarded 
with  a  favorable  eye,  and  every  presumption  is  in 
favor  of  its  validity." 

In  our  opinion,  the  distinction  contended  for  must 
rule  the  present  inquiry.  As  to  Mrs.  Teegarden,  that 
she  was  a  daughter  who  discharged  a  moral  obligation 
of  supplying  a  home  to  and  caring  for  the  personal 
needs  of  her  father,  who  was  aged,  weak,  and  child- 
ish, is  all  that  can  be  urged  to  raise  the  presumption  of 
undue  influence  on  her  part.  In  addition  to  a  like  dis- 
charge of  obligatit)n,  John  Tl.  Teegarden  went  with 
and  assisted  Mr.  Deer  in  transacting  his  financial 
business. 
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If  the  assistance  of  John  R.  Teegarden  in  the  busi- 
ness affairs  of  Mr.  Deer  raised  the  fiduciary  relation 
covered  by  the  general  rule,  it  is  diflftcult  to  see  how 
that  fact  could  taint  the  gift  as  to  Mrs.  Teegarden. 
But,  we  apprehend,  that  more  must  appear  as  to  both 
of  the  appellants.  So  far  as  the  element  of  imbecility 
is  concerned,  the  facts  found  are  hardly  sufficient  to 
warrant  the  conclusion  that  Deer  was  an  easy  prey 
to  the  influences  of  either  of  the  appellants,  and  there 
is  an  absence  of  any  fact  authorizing  the  inference 
that  either  of  them  sought  the  gift  If  there  is  any 
strength  in  the  exception  to  the  general  rule,  it  is  indis- 
pensable that  some  element  of  positive  fraud  shall  be 
found.  The  conduct  of  the  appellants,  with  reference 
to  the  gift,  so  far  as  the  facts  appear,  is  not  only  not 
objectionable,  but  it  is  highly  commendable,  save  only, 
possibly,  in  receiving  the  gift  from  one  mentally  weak. 
Mental  weakness  alone  is  not  claimed  to  be  sufficient 
to  avoid  the  gift  Neither  the  weakness  of  Deer  nor 
the  control  of  his  affairs,  as  found,  can  authorize  the 
conclusion  that  he  was  under  the  superior  control  or 
equitable  guardianship  of  the  appellants.  Unless  it 
can  be  said  that  he  was  in  a  situation  that  their  will 
could  probably  be  substituted  for  his,  there  can  be  no 
constructive  fraud. 

Our  cases  of  McCormicJc  v.  Moliiiy  supra;  Etcing  v. 
Wilson,  supra;  Ilcerd  v.  BeaverSy  supra,  and  Ashmead  v. 
Rcj/noldSy  supra,  each  involves  some  element  of  positive 
fraud,  and  in  any  of  these  cases  the  relationship  exist- 
ing^ between  the  parties  differed  from  that  here  exist- 
ing, in  that  no  moral  obligation  rested  upon  the  party 
parting  with  his  property  or  extending  the  obligation 
to  the  party  to  be  benefited,  excepting  in  the  case  of 
Eicing  v.  Wilson,  supra,  and  there  the  deed  was  from 
son  to  father. 

The  petition  for  a  rehearing  is  overruled,  and  the 
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mandate  heretofore  entered  is,  by  the  court,  modified 
so  that  the  judgment  of  the  circuit  court,  as  against 
John  K.  Teegarden  alone,  is  aflirmed,  and  the  judg- 
ment against  John  11.  Teegarden  and  Ilulda  Tee- 
garden jointly  is  reversed. 

DissENTixG  Opinion. 

Howard,  C.  J. — I  do  not  think  that  it  was  neces- 
sary for  the  jury,  in  addition  to  finding  that  the  de- 
cedent was  of  unsound  mind,  to  find  anything  further 
on  this  issue. 

When  a  person  has  been  found  to  be  of  unsound 
mind,  the  law  infers  that  he  is  incapable  of  transact- 
ing business.  Section  2724,  R.  S.  1894  (2554,  R.  S.  1881), 
provides  that  every  contract,  sale  or  conveyance  of 
any  person  while  of  unsound  mind  shall  be  void;  and 
section  2726,  E.  S.  1894  (section  2556,  R  S.  1881), 
of  the  same  statute,  excepts  persons  of  unsound 
mind  from  those  who  may  make  a  valid  will. 
And  if  a  person  of  unsound  mind  cannot  enter  into  a 
valid  contract,  or  make  a  valid  will,  it  is  very  clear 
that  he  cannot  make  a  valid  gift.  See  Willett  v.  Porter^ 
42  Ind.  250;  Schuff  v.  Ransom,  79  Ind.  458;  RiggSy 
Admr.,  v.  Americarij  etc.  Society ^  84  N.  Y.  330. 

In  Fiscus  V.  Turner,  125  Ind.  46,  an  instruction  was 
approved,  in  which  the  jury  were  told,  that  if  a  person 
was  so  far  deprived  of  reason  that  he  was  no  longer 
capable  of  understanding  and  acting  with  discretion 
in  the  ordinary  affairs  of  life,  he  was  insane  within 
the  meaning  of  the  law.  In  other  words,  that  want  of 
capacity  to  act  with  discretion  in  the  ordinary  affairs 
of  life,  is  evidence  of  unsoundness  of  mind;  that  un- 
soundness of  mind  and  an  incapacity  for  the  transac- 
tion of  business  are  correlative,  each  implies  the  other. 
Unsoundness  of  mind  like  drunkenness,  is  a  fact  to 
be  found  from  the  evidence. 
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The  complaint  and  the  finding,  in  this  particular 
case,  very  closely  follow  the  statute.  Sections  2715, 
271G,  K.  S.  1894  (2545  and  2546,  R.  S.  1881).  The  state- 
ment or  complaint  required  by  the  statute  to  be  made, 
is,  "that  any  inhabitant  of  such  county  is  a  person  of 
unsound  mind  and  incapable  of  managing  his  own 
estate."  A  guardian  is  to  be  appointed,  "if  such  jury 
shall  find  that  such  inhabitant  is  a  person  of  unsound 
mind."  The  finding  of  unsoundness  of  mind  simply,  is 
sufficiently  responsive  to  the  complaint. 

Believing  that  the  verdict  was  suflScient,  I  must  dis- 
sent from  the  conclusion  reached  by  the  court. 


Kurtz  i\  The  State.  w  ear 

[No.  17,169.    Filed  February  21,  1896.    Rehearing  denied  May  18, 1896.] 

Practice. — Criminal  Procedure. — Discharge  of  Juror  After  Submis- 
sion.— After  the  acceptance  of  the  jury,  and  after  they  are  sworn 
to  try  the  cause,  it  is  too  late  to  examine  them  as  to  their  compe- 
tency, or  to  peremptorily  challenge  any  of  their  members,  unless 
there  be  first  interposed  a  motion  to  set  aside  the  submission. 

From  the  Vanderburgh  Circuit  Court    Affirmed. 
P.  W.  Frey  and  TT^.  W.  Ireland^  for  appellant. 

W,  A,  Ketcham,  Attorney -General,  and  J,  W.  Spen- 
cer, J.  R,  Brill,  and  F.  E,  Matson,  for  State. 

Howard,  J. — The  appellant  was  convicted  of  mur- 
der in  the  first  degree,  and  sentenced  to  the  State's 
prison  for  life. 

It  is  admitted  by  the  State,  that  appellant  was 
greatly  wronged  by  the  deceased,  both  in  his  domestic 
relations  and  also  in  the  abusive  language  used  by 
the  deceased  and  in  the  threats  used  by  him  against 
the  life  of  the  appellant.    From  a  purely  legal  stand- 
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point,  however,  there  is  abundant  direct  evidence 
which  supports  the  verdict;  and  there  was  no  element 
of  self-defense. 

The  error  insisted  upon  by  the  appellant  is  that  the 
court  overruled  liis  motion  to  discharge  one  of  the 
jurors  from  the  panel  trying  the  case,  both  for  cause 
and  peremptorily. 

After  the  jurj^  were  sworn  upon  their  voir  dirCy  ex- 
amined, accepted,  and  sworn  to  try  the  cause,  and 
after  the  opening  statements  were  made  by  the  State 
and  the  defendant,  and  while  the  first  witness  was 
examined,  Henry  Edmonds,  one  of  the  jurors,  left  the 
box  and  approached  the  judge,  to  whom  he  said,  that 
since  listening  to  the  opening  statement  of  the  prose- 
cuting attorney  he  thought  he  might  have  talked 
about  the  case.  The  juror  then  returned  to  his  seat, 
and  the  court,  in  the  presence  of  the  jury  and  the 
parties,  made  known  the  communication  w^hich  had 
been  made. 

Soon  after,  the  appellant  asked  that  court  be  ad- 
journed until  the  next  morning,  in  order  that  a  motion 
might  be  made  regarding  the  communication  received 
from  the  juror.  The  next  morning,  on  the  opening  of 
court,  the  jury  and  the  parties  being  present,  the  de- 
fendant moved  the  court  for  an  examination  of  said 
juror  as  to  his  competency  to  sit  in  the  case.  To  this 
motion  the  prosecuting  attorney,  for  the  State,  ob- 
jected, claiming  that  the  court  could  not  entertain  the 
motion,  because  the  proper  motion  was  to  set  aside  the 
submission  of  the  cause  to  the  jury,  after  which  the 
jury  might  again  be  examined  on  their  voir  dire.  The 
court,  however,  held  that  the  motion  to  set  aside  the 
submission  might  be  made  afterwards,  if  an  examina- 
tion of  the  juror  should  show  that  this  ought  to  be 
done. 

The  juror  was  thereupon  examined  by  the  parties, 
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after  which  counsel  for  defendant  challenged  the 
jjuror  for  cause,  which  challenge  was  overruled 
by  the  court.  The  record  next  recites:  "Now,  here, 
the  defendant,  at  the  same  time  and  place,  challenges 
the  said  Edmonds  peremptorily,  the  said  defendant 
having  exhausted,  in  the  said  cause,  in  the  impaneling 
of  said  jury,  only  fifteen  peremptory  challenges,  and 
moves  the  court  to  excuse  said  juror  so  peremptorily 
challenged  by  defendant,  and  put  another  juror  in  the 
box  in  his  place,  which  motion  the  court  now  here 
denies  and  overrules,  to  which  the  defendant  excepts." 

The  answers  made  to  the  examination  of  the  juror 
show  that  he  was  competent;  and  hence  there  was  no 
error  in  overruling  the  challenge  for  cause,  even  if  it 
had  been  made  before  the  impaneling  of  the  jury. 
It  did  not  api)ear  that  he  had  formed  or  expressed  any 
opinion  in  the  case;  but  only  that,  perhaps  from  an 
over-sensitive  conscience,  he  was  fearful,  on  hearing 
the  prosecutor's  statement,  that  he  might  have  formed 
or  expressed  such  opinion;  which  opinion,  if  any  there 
was,  the  juror  said,  would  readily  yield  to  the.  evi- 
dence and  would  not  prevent  him  from  rendering  a 
fair  and  impartial  verdict 

Appellant  insists  that  even  if  it  were  true  that  he 
had  no  right  to  challenge  the  juror  for  cause,  he  cer- 
tainly had  a  right  to  challenge  him  peremptorily;  that 
he  had  not  exhausted  the  twenty  peremptory  chal- 
lenges given  him  by  the  statute ;  that,  with  or  without 
fault,  the  juror  had,  on  the  original  examination,  con- 
ceded the  fact  that  he  had,  or  might  have,  expressed 
some  opinion  in  the  case,  and  so  had  deprived  the  ap- 
pellant of  a  right  guaranteed  him  by  the  law;  that  the 
right  to  a  peremptory  challenge  is  given  to  enable  a 
defendant  to  reject  a  juror  whom  he  does  not  like,  or 
of  whom  he  is  fearful,  even  though  he  may  not  be  able 
to  give  any  reason  for  such  dislike  or  such  fear,  or 


122  SUPREME  COURT  OF  INDIANA, 

Kurtz  V.  The  State. 

though  the  challenge  may  be  made  for  a  mere  whim, 
unaccountable  even  to  himself. 

It  is  indeed  clear  that  the  right  to  a  peremptory 
challenge  is  just  as  absolute  as  the  right  to  a  chal- 
lenge for  cause,  and  for  the  reasons  given  by  counsel. 
We  think,  however,  that  in  this  case  the  appellant  did 
not  pursue  the  proper  course.  After  the  acceptance 
of  the  jury,  and  after  they  are  sworn  to  try  the  cause, 
it  is  too  late  to  examine  them  as  to  their  competency, 
or  to  peremptorily  challenge  any  of  their  number, 
unless  there  be  first  interposed  a  motion  to  set  aside 
the  submission.  Had  there  been,  in  this  case,  a  mo- 
tion to  set  aside  the  submission  of  the  cause  to  the 
jury,  with  a  view  to  the  re-examination  of  this  juror 
on  his  voir  dire,  and  had  the  court  overruled  such 
motion,  we  should  have  a  very  different  case  before  us. 

Nor  was  it  by  any  oversight  or  inadvertence  that 
counsel  did  not  make  the  proper  motion.  The  motion 
that  should  have  been  made  was  suggested  by  the 
prosecuting  attorney,  and  the  court  intimated  that 
such  motion  to  set  aside  the  submission  to  the  jury 
might  be  made,  in  case  it  was  desired,  after  the  juror 
should  be  examined.  Counsel  for  appellant,  however, 
did  not  seek  to  avail  themselves  of  such  right  to  move 
the  setting  aside  of  the  submission,  either  before  or 
after  the  juror's  examination.  Certainly  the  juror  to 
whom  the  cause  had  been  submitted  could  not  be  ex- 
cused, and  another  juror,  to  whom  it  had  not  been 
submitted,  put  in  his  place.  The  cause  must  be  sub- 
mitted to  the  jury  as  a  whole;  and  to  re-examine  any 
juror  it  would  first  be  necessary  to  set  aside  the  sub- 
mission to  the  jury.  The  jury  would  then  be  in  the  con- 
dition in  which  they  were  before  they  were  sworn.  Ap- 
pellant having  failed  to  avail  himself  of  the  means  by 
which  he  might  have  made  his  peremptory  challenge 
good,  cannot  now  complain  that  the  court  refused  to 
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grant  him  this  privilege  in  violation  of  the  proper 
procedure. 

By  section  1863,  R.  S.  1894  (section  1794,  R.  S.  1881), 
"All  challenges  for  cause  shall  be  summarily  tried  by 
the  court  on  the  oath  of  the  party  challenged  or  other 
evidence,  and  shall  be  made  before  the  jury  is  sworn." 
The  rule  as  to  the  time  when  a  peremptory  challenge 
may  be  taken  is  the  same.  "Either  party,"  said  Judge 
Dewey,  in  Bcnuchamp  v.  State,  tt  Blackf.  299,  "may 
challenge  at  any  time  between  the  appearance  and  tJie 
swearing  of  the  jury.  1  Chitt.  C.  L.  545."  And  see 
Munley  v.  State,  7  Blackf.  593;  Morris  v.  State,  7 
Blackf.  607;  Jackson  v.  Pittsford,  8  Blackf.  194;  Wy- 
att  v.  Noble,  8  Blackf.  507;  1  Bish.  New  Grim.  Proced., 
sections  932  and  945. 

The  court,  therefore,  in  the  absence  of  a  motion  to 
set  aside  the  submission,  did  not  err  in  overruling  ap- 
I>ellant's  peremptory  challenge. 

The  judgment  is  affirmed. 
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Zimmerman,  Treasurer,  v.  Savage. 

[No.  17,702.     Filed  May  26,  1896.] 

Drainage. — Cleaning  and  Repairing  Ditch, — Notice  of  Allotment, — 
County  Surveyor.  — In  an  action  to  enjoin  the  county  treasurer  from 
collecting  the  expenses  of  cleaning  out  and  repairing  an  allotment 
of  a  public  ditch,  it  will  be  presumed  that  the  county  surveyor 
gave  the  proper  notices  of  allotments,  as  required  by  section  5684, 
Bums'  R.  S.  1894. 

Same. — Cleaning  and  Repairing  Ditch. — Allotment. — Collateral  At- 
tack.— ^The  order  of  allotment  of  a  public  ditch,  by  the  county  sur- 
veyor, for  the  purpose  of  cleaning  and  repairing,  made  upon  proper 
notice,  is  not  subject  to  collateral  attack,  on  the  ground  that  a  ma- 
jority of  the  persons  assessed  did  not  petition  for  a  reapportion- 
ment, as  an  appeal  to  the  circuit  or  superior  court  is  the  exclusive 
remedy. 

Pleading. —  Complaint. —  Injunction. —  Damages. —  Toumship  Trus- 
tee.— In  an  action  to  enjoin  a  county  treasurer  from  collecting  the 
expense  of  cleaning  out  and  repairing  an  allotment  of  a  public 
ditch,  an  allegation  in  the  complaint  that  the  plaintiff  cleaned  the 
allotment  to  the  depth  originally  established,  for  the  year  for  which 
it  is  claimed  the  township  trastee  cleaned  the  same,  does  not  nega- 
tive the  legal  right  of  the  latter  to  clean  the  ditch  for  that  year,  in 
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the  absence  of  an  allegation  that  plaintiff's  work  was  to  the  accept- 
ance of  the  trustee,  as  the  trustee  may  determine  that  an  allotment 
has  not  been  properly  cleaned  out  and  repaired,  and  his  decision 
made  in  good  faith  is  final. 

Drainage.  —  Cleaning  and  Repairing  Ditch. —  Void  Allotment. — 
Township  Trustee. — A  landowner  is  liable  for  the  expense  incurred 
by  a  township  trustee  in  cleaning  the  portion  of  a  public  ditch 
allotted  to  him  by  the  county  surveyor,  to  the  extent  that  such 
allotment  includes  the  original  allotment  for  construction,  even 
though  the  surveyor's  allotment  is  void. 

JiTDOMEKT. — Injunction.  —  Drainage. —  Township  Trustee. —  Former 
Adjudication. — A  judgment  in  favor  of  a  township  trustee,  in  an 
action  by  an  allottee  of  a  public  ditch,  to  enjoin  the  trustee  from 
cutting  the  channel  in  his  allotment  deeper  than  required  by  the 
original  plans  and  specifications,  in  which  the  trustee  answered  by 
alleging  that  the  allottee  had  pretended  to  clean  out  his  allotment, 
but  had  failed  to  clean  to  the  depth  required  by  the  original  plans 
and  specifications ;  and  that  as  such  trustee  he  had  refused  to  accept 
the  work  done  by  him,  and  that  he  proceeded  to  clean  the  same  out 
to  the  original  depth  and  width,  is  conclusive  as  to  the  right  of  the 
trustee  to  clean  the  allotment,  in  a  subsequent  action  to  enjoin  the 
county  treasurer  from  collecting  the  expense  of  cleaning  out  the 
same. 

From  the  Fulton  Circuit  Court    Reversed. 
Holman  &  Stephenson^  for  appellant. 
Connor  J  Rowley  &  McMahan^  for  appellee. 

Monks,  C.  J. — ^Appellee  brought  this  action  td  en- 
join appellant,  as  county  treasurer,  from  collecting 
the  expense  of  cleaning  out  and  repairing  appellee's 
allotment  of  a  public  ditch. 

Appellant  demurred  to  the  complaint  for  want  of 
facts,  which  was  overruled.  Appellant  filed  an  an- 
swer in  two  paragraphs,  to  the  second  of  which  appel- 
lee filed  a  reply.  The  cause  was  tried  by  the  court, 
and  at  the  request  of  the  parties,  the  court  made  a 
special  finding  of  facts,  and  stated  its  conclusions  of 
law  thereon,  and  over  a  motion  for  a  new  trial  judg- 
ment was  rendered  in  favor  of  appellee.  The  errors 
assigned  call  in  question  the  action  of  the  court  in 
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overruling  the  demurrer  to  the  complaint;  the  correct- 
ness of  eax;h  of  the  conclusions  of  law,  and  the  action 
of  the  court  in  overruling  the  motion  for  a  new  trial. 
The  complaint,  so  far  as  necessary  to  determine 
the  questions  presented,  is  substantially  as  follows: 
Appellee  is  now,  and  has  been  for  twenty-five  years, 
the  owner  of  the  following  real  estate  (describing 
it);  that  a  public  ditch  was  established  by  the  board 
of  commissioners  of  Miami  county  in  1878,  and  that 
said  ditch  was  through  the  lands  above  described;  the 
allotments  for  construction  were  made  bv  the  re- 
viewers,  and  4,068  feet  thereof  was  allotted  for  con- 
struction to  appellee,  who  constructed  the  same  ac- 
cording to  the  plans  and  specifications;  that  after  the 
construction  of  the  ditch,  he,  and  those  acting  under 
authority  of  law,  have  cleaned  that  part  of  said  ditch 
allotted  to  him,  to  the  depth  thereof  originally  estab- 
lished by  the  board  of  commissioners,  to  and  including 
the  year  1892;  that  in  the  allotment  made  by  the  sur- 
vQj'or,  and  the  only  one  that  has  been  made  since  the 
construction  of  the  ditch  for  the  purpose  of  apportion- 
ing it  for  cleaning  out  or  repairing,  appellee  avers 
that  a  majority  of  the  persons  whose  lands  were  as- 
sessed with  benefits  for  construction  of  said  ditch,  did 
not  petition  the  surveyor  to  reapportion  the  same  for 
the  purpose  of  cleaning  out  and  repairing;  that  on 
the  —  day  of  July,  1893,  one  William  Belt,  trustee  of 
Allen  township,  in  said  county,  by  virtue  of  his  office, 
in  pursuance  of  a  claim  made  by  him  of  cleaning  out 
and  repairing  said  ditch,  entered  upon  plaintiff's  lands 
and  dug  and  deepened  f*aid  ditch  three  feet  below  the 
original  depth  of  said  ditch  as  established,  westward 
through  appellee's  land  a  distance  of  4,0(58  feet,  and 
for  the  work  aforesaid,  and  no  other,  the  said  Belt,  as 
such  trustee,  under  his  hand,  certified  to  the  auditor 
of  Miami  county,  a  sum  in  gross  of  $210.96,  which  said 
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auditor  charged  against  said  lands  on  what  is  called 
the  ditch  tax  duplicate,  but  did  not  extend  said  sum 
on  the  tax  duplicate  against  said  land,  or  any  por- 
tion thereof;  that  said  auditor  has  delivered  the  ditch 
tax  duplicate,  containing  said  assessment,  to  said 
Zimmerman,  treasurer  of  said  county,  who  is  threat- 
ening to  collect  said  sum  of  money  from  appellee,  and 
unless  restrained  and  enjoined,  will  sell  appellee's 
property,  of  w^hich  he  o\V^ns  a  large  amount,  and  in 
that  way  irreparably  damage  appellee.  And  appellee 
says  that  the  court  should  enjoin  appellant  from  col- 
lecting said  sum  for  the  further  reason  that  said  act 
of  1891,  in  section  2,  provides  that  the  w^ork  of  repair- 
ing ditches  by  township  trustees  shall  be  done  only 
after  notice  from  the  trustee  to  the  landowner,  which 
notice  must  be  given  before  the  first  day  of  August,  of 
each  year.  And  further  provides  that  the  work  of 
cleaning  out  and  repairing  ditches  or  drains  shall  be 
performed  between  the  1st  day  of  August  and  the  1st 
day  of  November,  in  each  year,  only  in  pursuance  to 
such  notice,  given  prior  to  August  1;  that  no  notice 
was  given  appellee  by  said  Belt,  trustee,  as  ^aforesaid, 
at  any  time  in  the  year  1893,  to  clean  out,  repair,  or  to 
do  any  work  whatever  upon  said  ditch,  or  any  part 
thereof,  and  that  whatever  work  the  said  Belt  did,  or 
caused  to  be  done,  before  or  after  August  1,  1893,  and 
(luring  said  year,  the  same  was  w'ithout  notice  to  ap- 
pellee. And  the  said  appellant  should  be  enjoined 
from  collecting  the  said  sum  for  the  further  reason 
that  bv  the  allotments,  as  set  out  in  the  reviewer's 
report,  the  same  were  against  the  said  lands  of  appel- 
lee's as  follows:  Station  21  x32  down  stream  to  sta- 
tion 02,  a  total  length  of  4,068.  But  he  says  the  allot- 
ment against  said  lands,  as  the  same  was  made  by  the 
county  surveyor,  was  from  station  107x54  to  station 
48  X  22,  a  distance  of  4,008,  and  that  the  allotments 
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SO  made,  for  the  purpose  of  cleaning  out  and  repair- 
ing said  ditch,  are  not  the  same  as  they  were  for  the 
construction  thereof,  but  the  allotments  as  made  ex- 
tend the  allotments  down  stream  about  one  hundred 
feet  below  said  station  62,  and  in  that  respect  the 
allotments  for  repairs  and  in  violation  of  the  law 
which  requires  them  to  be  the  same  as  for  construc- 
tion.   Wherefore  appellee  prays  for  injunction,  etc. 

Section  5633,  R.  S.  1894  (section  2,  Acts  1889,  p.  53), 
authorizes  the  county  surveyor  to  allot  to  the  owner 
of  each  tract  of  land  assessed  for  the  construction  of 
a  drain  or  ditch,  the  portion  he  should  annually  clean 
out  and  keep  in  repair,  provided,  that  when  the 
ditches  were  originally  alloted  for  construction  by 
reviewers  appointed  by  the  board  of  county  commis- 
sioners, the  allotments  shall  remain  the  same  for  re- 
pairs, unless  a  majority  of  the  parties  assessed  shall 
petition  for  a  reapportionment,  under  the  provisions 
of  this  act. 

Section  5634,  R.  S.  1894,  provides  that  the  surveyor 
shall  give  notice  to  the  landowners  of  the  time 
and  place  he  will  hear  objections  to  such  allot- 
ments. Section  5635,  R.  S.  1894,  makes  provision 
for  the  hearing,  and  section  5635,  R.  S.  1894,  gives  any 
person  aggrieved  the  right  to  appeal  from  such  order 
of  the  surveyor  to  the  circuit  or  superior  court.  It  has 
been  repeatedly  held,  by  the  courts  of  last  resort  in 
this  State,  that  if  such  notice  was  given  by  the  sur- 
veyor, that  the  only  remedy  was  by  appeal.  Beatiy  v. 
Pruden,  13  Ind.  App.  507;  Terre  Haute ,  etc.^  R.  R. 
Co.  V.  Soice,  128  Ind.  105;  Davis  v.  Lake  Shore,  etc,^ 
R.  R.  Co.,  114  Ind.  364;  Trimble  v.  McOee,  112  Ind. 
307. 

The  presumption  is  that  the  county  surveyor  gave 
proper  notice  of  the  allotments  made  to  appellee,  and 
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all  other  parties,  and  there  is  no  allegation  in  the  com- 
plaint to  the  contrary. 

Whether  or  not  a  majority  of  the  persons  assessed 
petitioned  for  a  reapportionment,  was  a  question  to  be 
determined  by  the  surveyor  before  making  any  allot- 
ment, and  which  could  have  been  presented  by  appel- 
lee at  the  time  when,  and  place  where,  the  surveyor 
heard  objections  to  such  allotment,  and  could  have 
been  raised  on  appeal  to  the  circuit  or  superior  court. 
This  not  having  been  done,  the  order  of  the  county 
surveyor,  in  making  the  allotment,  cannot  be  attacked 
collaterally. 

The  allegation  that  appellee,  and  those  acting  under 
authority  of  law,  have  cleaned  that  part  of  the  ditch 
allotted  to  him,  to  the  depth  originally  established,  to 
and  including  the  year  1892,  does  not  state  facts  show- 
ing that  the  township  trustee  had  no  legal  right  to 
clean  out  the  ditch  for  the  vear  1892. 

If  the  work  for  w^hich  the  $210.96  expense  was  in- 
curred was  done  in  July,  1893,  as  alleged,  it  will  be 
presumed  that  it  was  to  complete  the  repair  of  1892^ 
as  no  facts  are  stated  showing  the  contrary. 

There  is  no  allegation  that  the  township  trustee  did 
not  notify  him  in  1892,  as  required  by  the  provision 
of  section  5638,  R.  S.  1894,  within  what  time,  between 
August  1  and  November  1,  of  said  year,  he  was  re- 
quired* to  clean  out  that  part  of  the  ditch  allotted  to 
him.  Neither  is  it  alleged  that  he,  or  anyone  else, 
cleaned  out  his  allotment  for  the  year  1892,  to  the  ac- 
ceptance of  the  township  trustee.  Norris  v.  Tice^ 
13  Ind.  App.  17.  The  presumption  is  that  the  township 
trustee  discharged  his  duty  in  every  respect,  and  such 
presumption  can  only  be  overcome  by  alleging  such 
facts  as  show  the  contrary.  It  is  for  the  trustee  to  de- 
cide whether  an  allotment  of  a  ditch  has  been  properly 
Vol.  145—9 
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cleaned  out  and  repaired,  and,  although  a  person  may 
have  cleaned  out  and  repaired  his  allotment  of  a  ditch, 
it  is  the  duty  of  the  trustee  to  determine  whether  the 
same  has  been  properly  done,  and  if,  in  the  exercise 
of  that  discretion,  the  trustee  decides  that  the  same 
had  not  been  cleaned  out  to  the  depth  and  width  of 
the  original  plans  and  specifications  and,  in  good  faith, 
causes  the  same  to  be  cleaned  out  and  repaired,  as 
nearly  as  may  be  according  to  such  plans  and  specifi- 
cations, he  has  discharged  his  duty,  and  the  question 
of  the  propriety  of  the  repairs  can  neither  be  reviewed 
nor  taken  into  consideration,  for  the  reason  that  upon 
this  question  the  decision  of  the  trustee  is  final.  Ar/- 
man  v.  Wynkoopy  132  Ind.  17,  and  cases  cited  on  p.  19; 
Romack  v.  Hobbs,  13  Ind.  A  pp.  138. 

There  is  no  allegation  in  the  complaint  showing 
that  the  township  trustee  acted  corruptly  or  in  bad 
faith  in  cleaning  out  and  repairing  appellee's  allot- 
ment of  said  ditch. 

Even  if  the  alleged  allotment  made  by  the  county 
surveyor  was  void,  yet  to  the  extent  that  the  trustee, 
in  good  faith  cleaned  out  that  part  of  the  ditch  al- 
IcJtted  by  the  reviewers  to  appellee  for  construction, 
he  would  be  liable  to  pay  therefor.  Scott  v.  Stringley, 
132  Ind.  378;  Romack  v.  Ilohhs,  supra. 

We  think,  therefore,  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  complaint. 

For  the  same  reasons,  each  of  the  conclusions  of 
law  was  erroneous. 

It  appears,  from  the  evidence,  that  said  ditch  had 
become  partially  filled  up,  and  it  was  necessary  to 
clean  out  and  repair  the  same.  In  order  to  ascertain 
the  depth  and  width,  it  was  proper  to  clean  out  said 
ditch  so  as  to  conform  to  the  original  plans  and  speci- 
fications, Belt,  the  trustee  of  Allen  township,  pro- 
cured Jackson,  a  civil  engineer,  to  make  a  survey 
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thereof,  and  set  the  grade  stakes  along  the  bank, 
showing  the  depth  and  width,  according  to  the  orig- 
inal plans  and  specifications.  Such  survey  was  com- 
pleted July  17,  1891,  and  the  township  trustee,  in 
July,  1892,  served  a  written  notice  on  appellee  to  clean 
out  and  repair  the  part  of  the  ditch  allotted  to  him  by 
the  reviewers  for  construction,  to  the  full  width  and 
depth  required  by  such  survey;  that,  pursuant  to  such 
notice,  appellee  cleaned  out  and  repaired,  as  he 
claimed,  the  4,068  feet  allotted  to  him  for  con- 
struction by  the  reviewers,  which  work  was 
done  by  him  before  November  1,  1892.  The 
township  trustee  refused  to  accept  the  work 
as  completed,  for  the  reason  that  it  was  not 
cleaned  out  to  the  depth  and  width  required  by  the 
original  plans  and  specifications,  as  shown  by  the  sur- 
vey of  Jackson,  the  civil  engineer,  made  in  1891.  Ap- 
pellee contended  that  the  survey  of  Jackson  required 
the  ditch  to  be  cleaned  out  from  one  to  three  feet 
deeper  than  the  original  plans  called  for,  and  refused 
to  clean  out  said  ditch  to  any  greater  depth  or  width; 
thereupon  the  township  trustee,  after  the  1st  of  No- 
vember, 1892,  employed  a  number  of  men,  and  pro- 
ceeded to  clean  out  appellee's  allotment  of  said  ditch 
to  the  width  and  depth  shown  by  the  Jackson  survey. 
After  about  one  thousand  feet  of  appellee's  allot- 
ment had  been  cleaned  out  to  the  width  and  depth 
as  shown  by  said  survey,  he  commenced  an  action  in 
the  Miami  Circuit  Court  against  said  township  trus- 
tee and  the  others,  to  enjoin  them  from  cutting  the 
channel  deeper  than  reciuired  by  the  original  plans 
and  si)ecifications,  alleging,  among  other  things,  that 
said  trustee  had  dug  the  part  already  cleaned  out 
three  feet  deeper  than  the  original  depth,  as  shown 
by  the  plans  and  specifications.  The  allegations  in 
said  complaint  were  substantially  the  same  as  those 
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in  the  complaint  in  this  case,  except  the  defendants  in 
that  action  were  the  trustee  and  those  acting  under 
his  directions.  Belt,  the  township  trustee,  filed  a  sec- 
ond paragraph  of  answer,  in  which  he  alleged  "that 
he  was  cleaning  out  appellee's  allotment  to  the  depth 
and  grade  as  originally  established,  as  shown  by  the 
Jackson  survey,  and  that  he  had  examined  and  ac- 
cepted the  w^ork  already  done  under  his  direction  and 
completed  to  the  point  indicated  in  the  complaint. 

The  plaintiff  (appellee)  pretended  to  clean  out  such 
portion  of  the  ditch  allotted  to  him,  but  has  failed  and 
refused  to  clean  out  to  the  depth  required  by  the  orig- 
inal plans  and  specifications,  and  that,  as  such  trustee, 
he  had  refused  to  accept  the  work  so  done  by  him,  and 
is  proceeding  to  clean  the  same  out  to  the  original 
depth  and  width,  without  enlarging  or  cutting  the 
banks,"  etc. 

The  cause  was  tried  by  the  court,  and  a  finding 
made  in  favor  of  Belt,  township  trustee,  and 'his  co- 
defendants,  and  judgment  rendered  accordingly. 
Afterwards,  the  township  trustee  caused  all  of  said 
ditch  to  be  cleaned  out  to  the  depth  and  width  re- 
quired, as  shown  by  the  Jackson  survey,  and  the  ex- 
pense of  cleaning  out  appellee's  allotment,  incurred 
and  paid  by  the  township,  was  $210.96,  which  was 
certified  by  him  to  the  county  auditor,  to  be  placed 
on  the  tax  duplicate  for  collection. 

The  adjudication  in  said  cause  was  pleaded  by  ap- 
pellant in  his  second  paragraph  of  answer,  in  bar  of 
this  action.  During  the  progress  of  the  trial  the 
papers  and  entries,  including  the  final  judgment  in 
said  cause,  were  offered  in  evidence  by  appellant  in 
support  of  his  answer  of  former  adjudication,  but 
were  excluded  by  the  court. 

This  action  of  the  court  is  specified  as  one  of  the 
causes  for  a  new  trial. 
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We  think  the  court  erred  in  excluding  said  record. 
The  subject-matter  of  the  litigation  in  that  cause  was 
whether  the  trustee  had  the  right  to  make  said  re- 
pairs, on  account  of  which  the  expense  of  f  210.96  was 
incurred  and  paid  by  the  township  trustee,  the  collec- 
tion of  which  is  sought  to  be  enjoined  in  this  action. 
The  issues,  and  the  evidence  required  to  establish 
such  issues  in  that  case,  were  the  same  as  in  the  case 
at  bar.  All  the  questions  in  this  case  might  have  been 
litigated  in  that. 

It  is  settled  law  in  this  State,  that  whenever  a  mat- 
ter is  adjudicated  and  finally  determined  bj-  a  com- 
petent tribunal,  it  is  considered  forever  at  rest.  This 
principle  not  only  embraces  what  actually  was  deter- 
mined, but  also  extends  to  every  other  matter  which 
the  parties  might  have  litigated.  Parker  v.  Obenchairij 
140  Ind.  211;  Wilson  v.  Buelly  117  Ind.  315,  and  author- 
ities cited. 

But  api)ellee  insists  that  the  doctrine  of  former  ad- 
judication cannot  apply,  because  the  parties  are  not 
the  same.  Appellant  is  only  a  nominal  party,  the  real 
party  in  interest  is  the  township  of  Allen,  represented 
by  its  trustee.  Stingleij  v.  NichdJSy  supra;  Bigelow 
Estop.,  119,  120. 

Allen  township  is  the  only  party  financially  inter- 
ested in  the  collection  of  the  |210.96.  This  amount 
has  been  paid  out  of  its  treasury  for  the  expense  of 
cleaning  out  appellee's  allotment.  The  appellant  is 
charged  by  law  with  the  collection  of  f 210.96  for  said 
township,  and  when  collected  the  same  must  be  paid 
over  to  the  trufrtee  thereof.  His  authoritv  to  collect 
the  same  depends  upon  whether  the  township  trustee 
bad  the  right  to  clean  out  and  repair  appellee's  allot- 
ment of  said  ditch,  in  the  manner  in  which  he  did.  In 
the  case  brought  by  appellee  against  the  trustee,  the 
Miami  Circuit  Court  adjudged  that  the  trustee  had  the 
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right  to  clean  out  and  repair  said  ditch  to  the  depth 
and  width  as  shown  by  the  Jackson  survey.  After 
such  adjudication,  the  township  trustee  completed 
said  work  according  to  said  survey,  and  thereby  in- 
curred said  expense,  which  he  paid  and  certified  to  the 
county  auditor  for  collection. 

Appellant,  in  collecting  the  $210.96,  acts  as  the 
agent  of,  and  represents  the  township,  just  as  did  the 
township  trustee  in  cleaning  out  the  ditch  and  paying 
therefor.  In  the  first  case,  the  action  was  against  the 
principal;  in  this  case,  the  action  is  against  the  agent 

It  is  clear,  we  think,  that  the  parties  in  interest  are 
the  same  in  each  case.  McClcskey  v.  State^  ex  rely  4  Tex. 
Civ.  App.  322;  Baker  v.  Statey  ex  rely  109  Ind.  47; 
Herman  Estop.,  sections  85,  108,  109,  152;  Bigelow 
Estop.,  119, 120. 

It  follows,  therefore,  that  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial. 

Judgment  reversed,  with  instructions  to  sustain  ap- 
pellant's motion  for  a  new  trial,  and  to  sustain  the 
demurrer  to  the  complaint,  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


KoRP  V,  Gerichs  et  al. 

[No.  17,776.     Filed  May  26,  1896.] 

ig— ^  Will. — Devise. — Common  Law  Rule  Modified  by  Stafvte.^The  oom- 
181  ^  mon  law  rule  that  a  devise  of  real  estate  generally  and  without 
164   ^S'  words  indicating  the  character  of  the  estate  devised  carries  but  a 

I ^         life  estate,  is  modified  by  section  2737,  Bums'  R.  S.  1894  (section 

fiTl    sla         2567,  R.  S.  1881). 

SA^fE. — Intention  of  Testator, — Partial  Intestacy. — Construction. — 

A  testator  will  not  be  presumed  to  have  intended  partial  intestacy, 

unless  the  language  of  the  will  compels  such  construction. 

Same. — Devisee  Charged  with  Payment  of  Money — Construction. — 

A  devisee  charged  with  the  payment  of  money  in  respect  to  the  es- 
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tate  given  him.  takes  a  fee-simple»  if  there  is  no  limitation  ovei, 
and  the  character  of  the  estate  devised  is  not  described. 
Same. — Devise. — Construction. — By  separate  items,  a  testatrix  devised 
to  each  of  her  four  children  a  described  tract  of  land,  employing  in 
each  instance  the  words:  *'  My  express  will  is  that  after  my  death 
my  beloved  son  [or  daughter]  shall  have  and  own,  in  his  own 
name,"  the  land  described.  Following  the  item  so  devising,  to  one 
child,  were  the  words,  ''And  after  her  demise  said  lots  shall  rest  in 
her  children's  name."  and  by  a  separate  item,  another  child  was 
charged  with  the  payment  to  his  two  brothers  and  sister  several 
simis  of  money  aggregating  $1,800;  Heldy  that  each  of  the  devisees 
took  estates  in  fee-simple. 

From  the  Warrick  Circuit  Court.    Affirmed. 
J.  E.  Williams  and  O.  Palmer ^  for  appellant. 
Handy  &  Armstrong^  for  appellees. 

Hackney,  J. — This  appeal  presents  the  question  as 
to  the  estate  devised  to  the  appellees,  by  the  will  of 
Henrietta  Gerichs,  the  mother  of  the  appellant  and 
the  appellees.  By  separate  items  she  devised  to  each 
of  her  four  children  a  described  tract  of  land,  employ- 
ing in  each  instance  the  words:  "My  express  will  is 
that  after  my  death  my  beloved  son,''  or  daughter, 
"*  •  shall  have  and  own,  in  his  name,"  the  land  de- 
scribed. In  the  item  so  devising  to  the  appellant,  and 
following  the  description  of  the  lot  devised,  were  the 
words:  "An&  after  her  demise  said  lots  shall  rest  in 
her  children's  name."  By  a  separate  item,  the  son 
Henry  W.  was  charged  with  an  obligation  to  pay  to 
his  two  brothers  and  sister  several  sums  of  money, 
aggregating  $1,300.00.  The  appellant's  contention  is 
that,  under  the  rule  that  a  devise  of  lands  generally, 
and  without  words  indicating  the  character  of  the 
estate  devised,  carries  but  a  life-estate,  her  brothers 
did  not  take  a  fee  in  the  tracts  so  severally  devised  to 
them,  but  took  estates  for  life  only. 

On  behalf  of  the  appellees,  it  is  insisted  that,  not- 
withstanding the  rule  stated,  it  is  manifest  from  the 
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whole  will  that  the  testator  intended  to  devise  to  them 
in  fee-simple.  The  rule  above  stated  we  understand 
to  be  that  prevailing  at  common  law,  and  that  it  is 
the  law  in  this  State,  where  it  is  not  modified  by 
statute  or  by  other  well  established  rules  of  testa- 
mentary construction.  Rogers  ei  al.  v.  Winklepeck  et  aly 
143  Ind.  373;  K(m  v.  Iios.%  135  Ind.  367;  Fowler  v. 
Duhrney  143  Ind.  248,  and  cases  cited. 

By  statute  it  is  provided  that  "Every  devise,  in 
terms  denoting  the  testator's  intention  to  devise  his 
entire  interest  in  all  his  real  or  personal  property, 
shall  be  construed  to  pass  all  of  the  estate  in  such 
property,"  etc.  R.  S.  1894,  section  2737  (R.  S.  1881, 
section  2567).  While  this  statute  does  not  defeat  the 
common  law  rule,  it  implies  that  that  rule  shaJl  not 
prevail  as  against  the  intention  of  the  testator  "to 
devise  his  entire  interest"  The  rule  that  the  testa- 
tor's intention  shall  prevail,  notwithstanding  the  com- 
mon law,  has  been  applied  in  this  State.  Ross  v.  Ross^ 
supra;  Mills  v.  FrauJdiny  128  Ind.  444;  Morgan  v.  Mc- 
Neelcijy  126  Ind.  537;  Patterson  v.  Nixon^  79  Ind.  251. 

That  it  is  the  general  rule  for  the  construction  of 
wills  that  the  intention  of  the  testator  is  of  first  im- 
portance, is  without  question.  One  rule  of  intention  is 
that  a  testator  will  not  be  presumed  to  have  intended 
partial  intestacy,  unless  the  language  of  the  will  com- 
pels such  construction.  Borgncr  v.  Brownj  133  Ind. 
391;  Spurgeon  v.  l^cheibley  43  Ind.  216;  Gate  v.  Cranor^ 
Exr.j  30  Ind.  292.  This  rule  has  been  applied  to  defeat 
that  of  the  common  law, above  referred  to  in  Morgan  v. 
McNcflrif,  supra;  Mills  v.  Franklin,,  supra. 

Partial  intestacy  would  be  written  upon  each  of  the 
three  devises  to  the  appellees,  if  the  appellant's  con- 
tention should  control.  Another  rule  of  intention  is 
that  where  a  devisee  is  charged  with  the  payment  of 
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money,  in  respect  to  the  estate  in  his  hands,  he  takes 
a  fee-simple  in  such  estate,  there  being  no  limitation 
over,  on  the  principle  that  he  might  otherwise  be 
loser.  Jackson  v.  Bull^  10  Johns  (N.  Y.),  148;  Wait  v. 
Beldingy  24  Pick.  (Mass-)  129;  2  Kedfleld  Wills,  323; 
2  Jarman  Wills,  248,  252;  Beach  Wills,  p.  337;  6  Ajn. 
and  Eng.  Ency.  of  Law,  p.  877. 

This  principle  was  recognized  in  Boss  v.  RosSj  supray 
but  was  perhaps  stated  with  inaccuracy,  as  applying 
to  charges  against  the  land  rather 'than  the  devisee. 
The  charges  in  this  will  against  Henry  W.  were  evi- 
dently designed  to  equalize  all  of  the  devisees.  There 
is  no  possible  construction  of  the  words  of  the  testator 
which  would  imply  a  purpose  to  give  to  any  one  of  the 
appellees  an  estate  of  a  different  character  from  that 
given  to  Henry  W.  The  words  of  devise  are  identical 
in  every  instance. 

In  speaking  of  the  rule  of  the  common  law,  this 
court  said,  in  Roy  v.  TJotre,  90  Ind.  54 :  "This  rule  often 
operates  in  contradiction  of  the  rule  that  the  testator's 
intention  shall  prevail,  especially  in  the  case  of  wills 
made  by  persons  unskilled  in  the  law;  for  the  common 
mind  will  usually  suppose  that  a  general  devise,  with- 
out limitation,  carries  the  whole  estate  of  the  testator. 
Therefore,  if  the  will  contain  any  expression,  in  addi- 
tion to  the  general  devise,  indicating  an  intention  to 
pass  a  fee-simple,  the  court  will  use  this  to  bear  out 
the  intention;  though  it  must,  in  siome  'way,  affirma- 
tively appear,  courts  are  easily  satisfied  that  an  estate 
of  inheritance  was  intended.  CJcirland  v.  Spilman,  25 
Ind.  95.  They  are  always  ready  to  adopt  any  plausible 
excuse  for  rescuing  particular  cases  from  the  wrong 
direction,  which  the  general  rule  would  give  them. 
2  Redf.  Wills,  327." 

We  think,  in  view  of  the  statute  above  quoted,  that 
this  proposition  could  have  been  made  even  stronger 
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by  stating  that  the  common  law  rule  will  not  be  al- 
lowed to  defeat  the  testator's  intention,  where  that  in- 
tention can  be  otherwise  reasonably  ascertained. 

The  common  law  rule  at  most  is  but  a  guide  to  the 
ascertainment  of  the  testator's  intention,  and  it  must 
take  its  place  in  connection  with  the  other  established 
rules  for  like  purpose.  To  give  that  rule  the  control 
of  the  question  made  by  the  appellant,  would  set  at 
naught  the  rule  against  partial  intestacy,  and  that 
carrying  a  fee-sitople  where  tlie  devisee  is  charged 
with  the  payment  of  sums  in  respect  to  the  estate  de- 
vised. 

The  further  argument  is  made,  that  the  intention 
to  devise  a  fee  as  to  each  appellee  is  indicated  by 
the  words  closing  the  devise  to  the  appellant,  which 
suggest,  as  counsel  claim,  that  the  testator  would 
have  employed  such  words  in  the  devises  to  the 
api)ellees,  if  he  had  intended  to  devise  but  life- 
estates  to  them.  We  do  not  offer  an  opinion  as  to  the 
effect  of  such  words  upon  the  devise  to  the  appellant, 
since  it  is  not  a  question  in  this  case  as  to  whether  she 
took  a  fee  or  a  life-estate,  but  we  are  constrained  to 
believe  that  the  testator,  by  employing  such  words, 
understood  that  those  preceding  carried  an  estate 
higher  than  a  mere  life-estate.  The  words  so  preced- 
ing are,  as  we  have  seen,  identical  with  those  em- 
ployed in  each  devise  to  the  appellees,  and  were  cer- 
tainly employed  in  the  same  sense. 

Counsel  for  appellees  place  much  stress  upon  the 
words:  "Shall  have  and  own  in  his  own  name,"  as  im- 
plying an  intention  to  devise  a  fee.  We  do  not  pass 
upon  the  strength  of  these  words,  though  they  would 
seem  to  be  as  strong  as  those  employed  in  Patterson  v. 
Nixon^  sttpra,  where  the  devise  was  of  "the  farm  to  be- 
long to  my  son  Thomas  J."  Upon  the  proposition  al- 
ready considered,  it  is  our  opinion  that  the  appellees 
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took  titles  in  fee-simple,  and  that  the  lower  court  did 
not  err  in  overruling  the  appellant's  demurrer  to  the 
several  cross-complaints  of  the  appellees. 

The  judgment  of  the  circuit  court  is  affirmed. 


PorrNDSTONE   ET   AL.    V.  BALDWIN.   • 
[No.  17,804.     Filed  May  26,  1896.] 

1>BAn¥AaE. —  Petition. — Statute  Construed.  —  Under  sections  5622- 
5680,  Bums'  R  S.  1894,  a  petition  to  straighten,  deepen,  and  tile  an 
old  open  drain,  does  not  have  to  be  signed  by  a  majority  of  the  resi- 
dent landoT^^ers. 

Same. — Eminent  Domain. — The  taking  of  private  property,  author- 
ized by  the  drainage  laws  of  this  State,  is  for  a  public  and  not  a 
private  use. 

Same. — Assessment  of  Benefits  and  Damages. — Whore  the  assess- 
ment of  benefits  in  favor  of  a  landowner  for  the  repair  of  a  drain 
exceeds  the  assessment  of  damages,  he  cannot  require  the  payment 
of  damages  assessed  before  the  work  is  established. 

Appellate  Procedure. — Appellant. — An  appellant  can  only  bring 
before  the  court  such  questions  as  affect  his  rights,  and  not  such  as 
affect  the  rights  of  others. 

Practice. — Jurisdiction. — Amended  Petition. — Where  the  court  has 
acquired  jurisdiction  over  the  parties  to  the  original  petition,  it  has 
authority  to  allow  an  amended  petition,  even  though  the  original 
was  not  good  on  demurrer. 

From  the  Cass  Circuit  Court.    Affirmed. 

Magee  &  Funk,  for  appellants. 

D.  C.  Justice,  and  Nelson  &  Myers,  for  appellee. 

Monks,  C.  J. — Appellee  filed,  in  the  court  below, 
his  petition  for  the  drainage  of  certain  real  estate, 
by  straightening  and  deepening  an  old  open  drain  and 
laying  tile  therein. 

Appellants  were  named  as  landowners  who  would 
be  affected  by  the  proposed  work.  Afterwards,  an 
amended  petition  was  filed,  to  which  appellants  filed  a 


145  ia9 

148    31« 


145  1»| 

IM  161 

145  lao 

.162  871 


145     139 

fl67    378 

168    586 


145 
170 

,145 
171 


139 
68 


"i 


140  SUPREME  COURT  OF  INDIANA, 


Poundstone  et  al.  v,  Baldwin. 


plea  in  abatement.  Appellee  filed  a  demurrer  to  the 
plea  in  abatement,  which  was  sustained. 

Appellants  filed  their  remonstrance  against  the  pro- 
posed work  and  for  damages.  The- cause  was  tried  by 
the  court,  and  at  the  request  of  appellants,  the  court 
made  a  special  finding  of  the  facts  and  stated  the  con- 
clusions of  law  thereon,  to  each  of  which  each  appel- 
lant excepted.  Over  appellants'  motion  in  arrest  of 
judgment,  the  court  rendered  judgment  that  the  pro- 
posed work  be  established,  etc. 

The  errors  assigned  and  not  waived  are : 

1.  The  court  erred  in  sustaining  the  demurrer  to 
the  plea  in  abatement  to  the  amended  petition. 

2.  The  court  erred  in  each  of  its  conclusions  of  law. 

3.  The  court  erred  in  overruling  the  motion  in 
arrest  of  judgment. 

The  plea  in  abatement  to  the  amended  petition,  pro- 
ceeded upon  the  theory  that  this  proceeding  was 
under  the  sections  5649,  5663,  R.  S.  1894,  acts  1893,  p. 
159,  providing  for  the  tiling  of  public  drains.  This  act 
requires  that  the  petition  for  tiling  such  drains  be 
signed  by  a  majority  of  the  resident  landowners  along 
the  line  and  benefited  by  the  tiling  of  such  drain. 

The  law  of  1893,  sections  5649,  5663,  supra^  does  not 
contemplate  any  substantial  change  in  such  drain,  ex- 
cept changing  the  same  from  an  open  to  a  covered 
drain,  while  the  amended  petition  is  to  straiffhtcn  and 
deepen  an  old  drain.  The  amended  petition  shows  that 
this  proceeding  was  brought  under  sections  5622, 
5630,  R.  S.  1894.  Acts  1885,  p.  219;  Rogers  v.  VeniSy  137 
Ind.  221,  and  cases  cited,  p.  224;  Sample  v.  Carroll,  132 
Ind.  496,  498.  The  last  named  law  does  not  require 
that  the  petition  be  signed  by  a  majority  of  the  resi- 
dent landowners. 

There  was  no  error,  therefore,  in  sustaining  ap- 
pellee's demurrer  to  the  plea  in  abatement. 
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Counsel  for  appellants  urge  that  the  court  erred 
in  its  first  conclusion  of  law;  that  appellee  was  en- 
titled to  have  the  proposed  work  established  as  prayed 
for  in  his  petition,  for  the  reason  that  it  is  not  found 
in  the  special  finding  that  the  drainage  proposed  is 
practicable.  Such  fact,  as  well  as  all  other  essential 
facts  to  which  counsel  for  appellants  have  called  at- 
tention, are  set  out  in  the  special  finding.  The  court 
did  not  err  therefore  in  its  first  conclusion  of  law^ 

The  second  conclusion  of  law  is,  that  appellant 
Poundstone  is  entitled  to  receive  fSO.OO  damages  for 
the  destruction  of  timber,  to  be  paid  out  of  the  funds 
of  said  ditch. 

■ 

Counsel  for  said  appellant  insist  "that  before  said 
work  could  be  established  that  the  damages  assessed 
must  first  be  paid  or  tendered.  That  the  taking  of 
private  property  to  establish  a  drain  is  not  a  taking 
by  the  State,  but  by  the  individual  who  fancies  that 
his  land  will  be  benefited  bv  such  drain." 

This  contention  is  based  upon  the  theory  that  the 
construction  of  a  drain  is  the  taking  of  one  man^s 
property  for  the  use  of  another. 

This  court  has  uniformly  held  that  the  taking  of 
privatie  property,  authorized  by  the  drainage  laws  of 
this  State,  was  for  a  public  and  not  for  a  private  use. 
Zigler  v.  Menges,  121  Ind.  99;  Heick  v.  Voightj  110 
Ind,  279,  and  cases  cited ;  Anderson  v.  Baker,  98  Ind. 
587,  and  cases  cited  ;  Wishmter  v.  State,  97  Ind.  160, 
and  cases  cited  ;  Chambers  v.  Kyle,  67  Ind.  206 ;  Till- 
man  v.  Kircher,  64  Ind.  104. 

The  discussion  of  counsel  upon  this  point  is  an- 
swered fully  and  completely  by  this  court  in  the  case 
of  Ross  v.  Dam,  97  Ind.  79,  page  83,  in  which  the  court 
says:  "It  is  insisted  that  the  provi^ons  for  the  con- 
struction of  drains,  made  in  the  statute,  are  intended 
for  private  benefit  only.  Although  the  proceedings  for 
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the  construction  of  a  drain  under  the  statute,  such  a& 
the  appellee  instituted,  can  be  commenced  only  by  an 
owner  or  owners  of  lands  which  will  be  benefited  by 
drainage,  yet  this  objection  of  the  appellants  is  suf- 
ficiently answered  by  referring  to  the  provision  of  the 
statute,  that  the  petition  of  such  owner  or  owners 
shall  state  that  in  the  opinion  of  the  petitioner  or  peti- 
tioners the  public  health  will  be  improved,  or  one  or 
more  public  highways  of  the  county  or  streets  of  a 
town  or  city  will  be  benefited  by  the  proposed  drain- 
age, or  the  proposed  work  will  be  of  public  utility;  and 
the  requirement  that  the  commissioners  of  drainage 
shall  consider  w^hether,  when  accomplished,  the  drain- 
age will  improve  the  public  health  or  benefit  any  pub- 
lic highway  in  the  county,  or  street  of  a  town  or  city,  or 
be  of  public  utility;  and  the  provision  that  any  owner 
of  lands  affected  may  remonstrate  on  the  ground  that 
the  proposed  work  will  neither  improve  the  public 
health,  nor  benefit  any  public  highway  of  the  county, 
nor  be  of  public  utility,  and  that  if  the  finding  of  the 
court  be  in  support  of  the  remonstrance,  on  this  cause 
of  remonstrance  the  proceedings  shall  be  dismissed  at 
the  cost  of  the  petitioner;  also,  the  provision  for  the 
keeping  of  such  drains,  after  their  construction,  in 
proper  repair  and  free  from  obstruction  by  the  public, 
through  the  towns'hip  trustee,  at  public  expense.  In- 
germcin  v.  Nohlesrille  Tp.,  90  Ind.  393. 

"It  is  not  necessary,  in  order  that  the  use  may  be 
regarded  as  public,  that  the  whole  community  or  any 
large  portion  of  it  may  participate  in  it.  If  the  drain 
be  of  public  benefit,  the  fact  that  some  individuals 
may  be  specially  benefited  above  others  affected  by  it 
will  not  deprive  it  of  its  public  character.    ♦    *    ♦ 

"We  have  no  doubt  that  it  is  within  the  power  of 
the  legislature  to  make  provision  for  the  construction 
of  such  drains,  so  that  the  costs,  damages,  and  ex- 
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pen^s  of  effecting  the  drainage  will  be  provided  for 
by  means  of  the  assessment  of  benefits  to  the  owners 
of  the  lands  to  be  benefited;  that  just  compensation 
for  property  appropriated  for  the  making  of  such  a 
drain  may  be  made  in  such  benefits,  or  if  there  be  no 
benefits  to  a  particular  owner  of  property  taken,  or 
if  the  benefits  to  such  person  be  not  sufficient  to  make 
just  compensation  thereby  to  him,  provision  may  be 
made  for  payment  to  him  in  money  obtained  by  the 
assessment  of  benefits  to  other  property  beneficially 
affected.'' 

No  damage  in  excess  of  benefits  were  assessed  to 
any  of  the  appellants,  and  they  have  no  interest  in  the 
question  whether  provision  should  be  made  for  pre- 
payment of  damages  to  others.  See  Zigler  v.  Menges, 
siipra. 

In  this  case,  the  assessment  of  benefits  to  appellant 
Poundstone  is  $200.00;  the  assessment  of  damages 
$50.00,  leaving  his  benefits  flSO.OO.  So  that  in  any 
event  he  cannot  complain  as  long  as  the  benefits  ex- 
ceed the  damages,  for  he  is,  in  fact,  and  in  the  con- 
templation of  the  statute,  paid  in  benefits,  and  the 
other  appellants  have  no  interest  in  the  question. 
Wilson  V.  Tallajj  144  Ind.  74. 

It  is  next  urged  that  it  is  alleged  in  the  petition 
that  Andrew  Caldwell  owned  two  tracts,  of  forty 
acres  each,  and  that  it  is  not  shown  that  he  was  served 
with  notice  of  the  proceeding. 

Only  one  of  said  forty-acre  tracts  was  assessed  with 
benefits,  and  the  si)ecial  finding  states  that  said  forty 
acres  was  the  property  of  the  heirs  of  Andrew  Cald- 
well. Section  5623,  E.  S.  1894,  provides  that  it  is  suf- 
ficient to  give  in  the  petition  the  name  of  the  owner  of 
each  tract  affected,  as  it  appears  according  to  the  last 
tax  duplicate  or  record  of  transfers  kept  by  the  county 
auditor,  and  it  was  proper  to  give  the  name  of  the 
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owner  of  each  tract  as  it  appeared  on  the  last  tax 
duplicate  or  transfer  book.  Carr  v.  StatCy  103  Ind.  548, 
The  record  shows  that  a  number  of  landowners, 
whose  lands  were  described  in  the  petition,  joined  in 
a  waiver  of  notice  and  appeared  to  the  proceeding  and 
consented  to  the  construction  of  the  drain,  and  among 
the  number  were  James  Caldwell,  Elizabeth  Caldwell, 
and  Elizabeth  Caldwell,  guardian  of  H.  V.  Caldwell. 
There  is  no  allegation  in  the  petition  that  said  parties 
own  any  real  estate,  nor  are  they  named  in  the  peti- 
tion. It  i»  shown  by  the  record  that  all  the  owners  of 
the  land  named  in  the  petition,  have  been  notiiSed  or 
appeared  to  the  proceeding,  except  Andrew  Caldwell. 
It  would  seem,  therefore,  that  the  above  nameil  per- 
sons were  the  heirs  of  Andrew  Caldwell,  and  that  the 
court  had  jurisdiction  of  the  persons  of  all  the  owmers 
of  the  land  described. 

Besides,  neither  Andrew  Caldwell  or  his  heirs  have 
appealed  to  this  court.  No  one  claiming  to  be  the 
owner  of  the  real  estate  alleged  in  the  petition  to  be 
the  property  of  Andrew  Caldwell  is  here  complaining 
of  any  action  of  the  court  below. 

The  rule  is  that  appellants  can  only  bring  before 
the  court  such  questions  as  affect  their  rights,  and 
not  such  as  affect  the  rights  of  others. 

The  fact  that  one  or  more  of  the  landowners  was 
not  notified  will  not  vitiate  the  proceedings  as  to  those 
who  were  properly  notified.  Carr  v.  Boone,  108  Ind, 
241,  244r ;  Grimes  v.  Coe,  102  Ind.  406  ;  Zigler  v.  Men- 
ges,  supra;  Steel  v.  Empsom,  142  Ind.  397. 

The  court  had  ample  authority  to  allow  appellant 
to  file  an  amended  x>etition,  even  though  the  original 
petition  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  court  had  jurisdiction  over  the 
parties  to  the  original  petition,  and  they  were  not  en- 
titled  to  notice  of  the  amended  petition.    Appellants 
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appeared  to  the  amended  petition,  and  filed  a  remon- 
strance, and  are  not  in  position,  for  that  reason,  to 
raise  the  question  urged.  Zigler  v.  Mcngcs^  siipra^  and 
cases  cited. 

There  is  no  available  error  in  the  record. 

Judgment  affirmed. 
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PLEADiNa. — Collateral  Attack. — Former  Adjudication. — Injunction, 
— Drainage. — A  suit  to  enjoin  the  collection  of  a  portion  of  an  ad- 
ditional ditch  assessment,  the  correctness  and  legality  of  which 
have  been  adjudicated,  is  a  collateral  attack,  and  cannot  be  sustained 
on  the  ground  that  the  original  assessment  should  have  been  de- 
ducted therefrom. 

Appeal  and  Error. — Harmless  Error. — Answer. — Demurrer. — Error 
in  overruling  a  demurrer  to  a  paragraph  of  answer  is  harmless, 
when  the  case  is  decided  upon  evidence  which  is  admissible  under 
other  pleadings. 

Prom  the  Morgan  Circuit  Court    Affirmed. 

O.  Mathews,  for  appellant. 

W.  R.  Harrison,  and  M.  H.  Parks,  for  appellee. 

McCabe,  J. — This  was  a  suit  brought  by  the  appel- 
lant, against  the  appellee,  as  treasurer  of  Morgan 
county,  to  enjoin  the  collection  of  a  portion  of  a  ditch 
assessment  against  the  lands  owned  by  the  appellant. 
He  tendered  that  part  of  the  assessment,  the  validity 
of  which  he  did  not  dispute.  The  amount  w^hich  he 
tendered  was  $65.00. 

The  complaint  was  in  two  paragraphs,  the  second 
being  to  quiet  the  plaintiff's  title  to  the  land  in  ques- 
tion against  an  unfounded  lien,  asserted  thereon  by 
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the  defendant,  concluding  with  a  prayer  for  an  in- 
junction against  the  same,  and  the  removal  of  the 
cloud  thereby  cast  upon  plaintiff's  title. 

The  defendant  answered  in  two  paragraphs,  the 
first  of  w^hich  w^as  a  general  denial,  and  the  second  in 
confession  and  avoidaince.  The  court  overruled  a  de- 
murrer to  the  second  paragraph  for  want  of  sufficient 
facts,  and  the  issues  were  closed  by  a  reply  thereto  in 
denial.  A  trial  of  the  issues  by  the  court,  without  a 
jury,  resulted  in  a  general  finding  for  the  defendant,  on 
which  he  had  judgment  over  the  plaintiff's  motion  for 
a  new  trial. 

The  ruling  on  the  demurrer  to  the  second  paragraph 
of  the  answer,  and  that  overruling  the  motion  for  a 
new  trial  are  assigned  for  error. 

The  second  paragraph  of  the  answer  is  as  follows: 
"For  further  answer  he  says:  that  all  the  matters  set 
forth  in  his  complaint  were  fully  adjudicated  and  de- 
termined in  a  certain  ditch  proceeding  in  the  circuit 
court  of  Morgan  county,  wherein  Johnson  Wooden, 
ei.  al.y  were  plaintiffs,  and  said  plaintiff,  Aetna  Insur- 
ance Company,  and  others,  were  parties  and  defend- 
ants, which  proceeding  was  determined  on  the  3d  day 
of  October,  1892,  and  the  said  assessment  of  benefits, 
alleged  in  plaintiff's  complaint,  was  fully  ratified  and 
confirmed,  and  defendant,  as  treasurer,  directed  to 
collect  the  same,  as  other  taxes  are  collected,  and 
which  judgment  remains  in  full  force  and  unap- 
pealed." 

It  may  be  conceded  that  the  paragraph  did  not  state 
facts  sufficient  to  constitute  a  former  adjudication, 
but  it  does  not  necessarily  follow  that  the  error  in 
overruling  the  demurrer  thereto  was  a  material  and 
harmful  one. 

The  substance  of  the  complaint  is  that  the  amount 
originally  assessed  as  the  benefits  to  the  plaintiff's 
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land,  derived  from  the  construction  of  said  ditch,  was 
$70.00,  and  that  such  assessment,  having  been  made 
while  the  land  belonged  to  one  Whitaker,  and  that  the 
Aetna  Insurance  Company  held  a  mortgage  on  it,  and 
afterwards  bought  the  land  in  on  a  foreclosure  sale 
under  said  mortgage;  that  while  said  company  so  held 
the  land  it  brought  suit  against  the  drainage  com- 
missioner, and  recovered  a  judgment  and  decree,  per- 
petually enjoining  the  whole  of  said  assessment,  be- 
cause its  mortgage  was  prior  to  the  lien  of  the  assess- 
ment, and  it  had  not  been  notified  of  the  proceedings 
in  the  circuit  court  of  the  county  wherein  the  ditch 
was  established,  and  that  plaintiff  had  subsequently 
purchased  the  land  of  said  company;  that  afterwards 
proceedings  were  had  in  the  circuit  court,  on  petition 
for  an  additional  assessment  on  all  the  lands  origi- 
nally assessed  to  supply  a  deficit;  that  in  such  addi- 
tional assessment  the  drainage  commissioners  caused 
a  certificate  to  be  filed,  showing  the  amouut  of  the 
original  assessment,  together  with  an  additional  as- 
sessment of  $65.00  against  said  lands  of  plaintiff, 
whereupon  the  said  auditor,  without  authority  of  law, 
placed  the  same  upon  the  delinquent  tax  duplicate. 

Under  the  issue  made  by  this  complaint,  and  the 
general  denial,  these  proceedings  in  the  circuit  court, 
establishing  the  ditch,  the  making  of  the  orig- 
inal assessment,  and  the  additional  assessment, 
were  admissible  in  evidence.  Indeed,  the  record 
shows  that  the  plaintiff  introduced  in  evidence 
the  record  of  those  proceedings  himself,  with- 
out which  he  could  not  make  out  his  case.  And 
it  appears  from  them  that  the  additional  assessment 
on  appellant's  lands  was  in  the  sum  of  f  135.00.  And 
it  seems  that  the  appellant  supposes  that  the  $70.00, 
the  amount  originally  assessed  and  enjoined,  should 
be  deducted  from  the  amount  of  the  additional  assess- 
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ment.  But  there  is  no  evidence  to  show  that  the  addi- 
tional assessment  was  designed  to  embrace  the  bene- 
fits originally  assessed.  Be  that  as  it  may,  the  legal- 
ity and  propriety  of  the  additional  assessment,  as  the 
record  of  those  proceedings  shows,  were  vigorously 
contested  before  the  circuit  court,  with  all  the  parties 
in  interest  before  it;  and  that  court  ratified  and  con- 
firmed such  additional  assessment  in  the  full  sum  of 
1135.00.  The  correctness  and  legality  of  the  action  of 
the  circuit  court  in  that  matter  cannot  be  inquired  into 
by  this  collateral  action;  to  enjoin  the  collection  of  a 
portion  of  such  additional  assessment.  This  is  noth- 
ing more  nor  letss  than  a  collateral  attack  upon  the 
proceedings  of  a  court  of  competent  jurisdiction. 
Such  an  attack  cannot  be  maintained,  be  the  proceed- 
ings ever  so  erroneous.  Boiceriy  Treaa.^  v.  Heatery  143 
Ind.  511,  and  authorities  there  cited. 

This  evidence  was  admissible  under  the  issues  with- 
out the  second  paragraph  of  the  answer,  and  there- 
fore, under  the  rule  established  by  section  348,  R.  8. 
1894  (section  345,  R.  S.  1881);  Baker  v.  Pyatt,  108  Ind. 
61;  Lake  Shore,  etc.,  R.  W.  Co.  \.  Kurtz,  10  Ind.  App.  60; 
Miller  v.  Bottenherfj,  144  Ind.  312,  the  error  in  overrul- 
ing the  demurrer  to  it  was  harmless,  because  the  find- 
ing of  the  court,  as  appears  from  the  whole  record,  is 
founded  upon  that  evidence.  There  was  no  other  evi- 
dence offered  or  given  of  the  nature  of  the  facts  stated 
in  the  second  paragraph  of  answer.  The  circuit  court 
could  not  have  correctly  found  any  other  way,  under 
the  evidence,  than  for  the  defendant.  There  was  no 
available  error  in  the  ruling  on  the  demurrer  to  the 
second  paragraph  of  the  answer,  and  there  was  no 
error  in  overruling  the  motion  for  a  new  trial. 

Judgment  affirmed. 

Jordan,  J.,  took  no  part  in  the  decision. 
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Municipal  Corporation. — Street   Improvement. — Tovm   Ordinance     isi  588, 
For. — Statutes    Construed. — A  town  may,  by  ordinance,  require     jus  149, 
property-owners  to  pave  sidewalks  with  brick,  stone,  or  cement,  un-     li*^     ®l 
der  sections  4394  to  4397,  Bums'  R.  S.  1894  (sections  8357  to  3360,  R 
S.  1881),  notwithstanding  the  grade  therefor  had  been  established 
years  before,  and  board  sidewalks  laid  thereon  at  such  time. 

Same. — Street  Improvements. — Tovm  Boards  May  Make  with  or  with- 
out Petition.— Vnd&r  sections  4394  to  4397,  Bums'  R.  S.  1894  (sec- 
tions 8357  to  8360,  R.  S.  1881),  the  board  of  trustees  of  towns  may 
improve  sidewalks  without  petition  from  the  adjacent  property- 
owners,  when  in  the  opinion  of  such  board  of  trustees  public  con- 
venience requires  such  improvements  to  be  made. 

From  the  Fulton  Circuit  C5ourt     Affirmed. 
S.  Keith  and  F.  H.  Terry,  for  appellants. 
J.  H.  Bihler  and  M.  A.  Baker^  for  appellees. 

Howard,  J. — ^This  was  a  »uit,  brought  by  the  appel- 
laints,  to  enjoin  the  appellees,  who  are  the  town  trus- 
tees and  marshal  of  the  town  of  Rochester,  from  pro- 
ceeding to  enforce  an  ordinance,  passed  by  said  trus- 
tees for  the  construction  of  a  sidewalk  in  said  town. 

A  demurrer  was  sustained  to  the  complaint,  and 
this  ruling  presents  the  only  question  for  our  con- 
sideration. 

The  ordinance  in  question  was  passed  under  pro- 
Tisions  of  "An  act  to  compel  owners  of  town  lots  to 
grade  and  i>ave  or  plank  sidewalks,  and  fixing  the 
penalty  thereto.'^  Approved  February  14, 1859.  Acts 
1859,  184,  sections  4394-4397,  R.  S.  1894  (sections 
3357-3360,  R.  S.  1881). 

The  first  section  of  the  act  reads  as  follows:  "When- 
ever, in  the  opinion  of  the  board  of  trustees  of  any  in- 
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corporated  town  in  this  State,  public  convenience 
requii*es  that  the  sidewalks  of  any  street  in  such  town 
should  be  graded  or  paved  or  planked,  such  board  of 
trustees  may,  by  an  ordinance,  compel  the  owners  of 
lots  adjoining  such  street  to  grade,  pave,  or  plank  the 
same." 

The  second  section  states  the  requisites  of  the  or- 
dinance; the  third  section  provides  for  doing  the  work 
by  the  town  marshal  on  failure  of  the  lot  owners  to 
do  it,  when  required  by  ordinance;  and  the  last  section 
determines  the  mode  of  collecting  the  costs  of  the 
work,  when  the  work  is  done  under  direction  of  the 
marshal. 

It  is  not  denied  that  the  ordinance  and  the  subse- 
quent proceedings  of  the  town  authorities  were  in 
conformity  with  the  provisions  of  the  statute.  It  is 
further  expressly  admitted  that  the  statute  is  in  full 
force  as  a  valid  act  of  the  legislature. 

Appellants'  brief  is  an  extended,  able,  and  In- 
genious argument,  to  explain  away  the  evident  pur- 
pose and  meaning  of  the  statute.  Because  of  the  large 
discretionary  powers  given  the  trustees  by  the  act,  it 
is  argued  that  the  statute  can  apply  only  to  the  fixing 
of  a  grade  and  ordering  the  first  improvement  of  a 
sidewalk;  that  we  cannot  conclude  that  the  meaning 
of  the  act  is  to  give  the  trustees  the  arbitrary  power 
to  make  such  improvements  at  any  time  afterwards 
whenever  they  might  think  best  to  do  so.  Yet,  that 
is  just  what  the  act  says.  "Whenever,  in  the  opinion 
of  the  board  of  trustees,  •  •  ♦  public  convenience 
requires  that  the  sidewalks  of  any  street"  should  be 
improved,  then  the  power  is  given  by  this  statute  to 
order  the  improvement  made.  We  cannot  explain 
away  the  words  of  the  statute,  as  counsel  would  have 
us  do. 

This  is  not  the  only  statute  that  gives  to  town  trus- 
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tees  such  extensive  powers.  Under  section  4357^  R.  S. 
1894  (section  3333,  E.  S.  1881),  cl.  9,  boards  of  trus- 
tees in  towns  are  given  exclusive  power  over  the 
streets  of  the  town ;  and  if  the  streets  and  alleys  are 
not  kept,  by  the  trustees,  in  a  safe  condition  for  public 
travel,  the  towns  will  be  liable  in  damages  for  in- 
juries resulting.  Sparling  v.  DvcengeVj  60  Ind.  72; 
State  V.  Maineyy  65  Ind.  404;  Tmon  v.  WoodSj  57  Ind. 
192;  Totcn  v.  Ritter,  6G  Ind.  136. 

If  the  town  authorities  did  not  have  this  complete 
control  over  the  streets,  the  public  safety  and  con- 
venience could  not  be  secured.  If  the  condition  of  a 
street  or  sidewalk  should  be  left  to  the  irresponsible 
care  of  the  adjacent  lot  owner,  as  appellants  seem  to 
suggest,  then  either  the  traveler,  who  suffered  injury 
or  inconvenience,  would  be  without  remedy,  or  else 
the  town  would  have  to  make  good  the  damages  which 
it  had  no  power  to  prevent. 

Arbitrary  power  on  the  part  of  municipal  author- 
ities may  seem  oppressive,  and  may  sometimes,  as  ap- 
pellants seem  to  think  in  this  case,  appear  to  be  un- 
just. But  the  power  to  make  public  improvements 
in  cities  and  towns  without  the  consent  of  adjacent 
property  owners,  is,  as  experience  has  shown,  neces- 
sary for  the  general  good  of  the  municipality.  If 
cities  and  towns  should  have  to  wait  for  good  streets 
and  sidewalks  until  all  the  property  owners  along  the 
line  should  agree  to  have  them  improved,  then  the 
people  would  become  gray  and  the  houses  moss-cov- 
ered before  the  work  should  be  done. 

Accordingly,  this  arbitrary  power  has  been  lodged 
in  some  public  body,  elected  by  a  majority  of  the  peo- 
ple, or  otherwise  selected. 

It  is  true,  that  in  the  making  of  street  improve- 
ments in  towns,  provision  is  aJso  made  for  doing  the 
work  after  petition  is  made  therefor  by  the  resident 
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property  owners  along  the  line.  Sections  4401-4403, 
R.  S.  1894  (sections  3364-3366,  li.  S.  1881).  The 
method  by  petition,  however,  is  not  in  conflict  with 
the  more  summary  method,  by  direct  action  of  the 
trustees;  but  is  simply  another  mode  of  doing  the 
same  work.    Wiles  v.  Uoss^  114  Ind.  371. 

So  in  the  Barrett  law  it  is  provided,  that  while  street 
and  sewer  improvements  may  be  made  on  petition ;  yet 
such  improvements  may  also  be  made  arbitrarily,  in 
towns  and  cities,  by  the  vote  of  two-thirds  of  the  board 
of  trustees  or  common  council,  even  against  the  re- 
monstrance of  the  property  owners.  Acts  1889,  237; 
sections  4288,  4292,  R.  S.  1894;  E.  S.,  sections  812,  816. 

Indeed,  if  it  were  not  for  the  arbitrary  power  thus 
placed  in  the  hands  of  town  trustees  and  city  coun- 
cils, very  little  public  improvements  would  be  made 
in  our  cities  or  towns.  Nor  is  there  anything  unjust 
or  oppressive  in  this.  The  law  assumes  that  the  prop- 
erty will  be  benefited  to  an  amount  equal  to  the  cost 
of  the  improvements  thus  made.  In  addition,  the 
trustees  and  members  of  common  councils  are  elected 
by  the  people.  They  are  themselves  of  the  i>eople,  and 
presumably  selected  for  their  good  judgment  and 
business  capacity.  It  is,  therefore,  assumed  that 
they  will  exercise  their  discretion,  not  in  an 
arbitrary  manner,  but  for  the  best  interest  of 
their  fellow-citizens,  whom  they  represent  temporarily 
in  the  government  of  the  municipality.  Should  abuse 
of  their  discretion  be  shown,  undoubtedly,  as  in  other 
cases,  such  abuse  might  be  restrained.  Toxcn  of  Marion 
V.  SJcillman,  127  Ind.  130. 

Appellants  seem  also  to  forget  that  the  statute 
under  which  this  ordinance  was  drawn  (section  4394, 
and  following  sections,  R.  S.  1894;  section  3357,  R.  S. 
1881),  has  reference  to  sidewalks  only,  and  not  to 
streets  and  alleys  generally,  as  in  the  case  of  sections 
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4401,  ami  following,  R.  S.  1894  (sections  3364,  and  fol- 
lowing, R.  S.  1881).  Under  the  former  statute  side- 
walks only  may  be  improved;  und'er  the  latter,  streets 
and  sidewalks  both  may  be  improved.  Wiles  v.  HosSy 
b'upra. 

In  the  ordinance  of  which  appellants  complain, 
sidewalks  of  brick,  stone,  or  cement  were  ordered  laid 
down  on  the  grade  theretofore  established.  That  there 
should  have  been  a  board  sidewalk  laid  on  the  same 
grade  some  years  before  gives  no  reason  why  the  trus- 
tees should  not  now  order  a  new  and  more  substantial 
improvement.  Improvements  once  made  do  not  last 
forever;  and  the  discretion  of  the  trustees  in  making 
a  new  improvement  may  be  as  wisely  and  honestly  ex- 
ercised as  in  making  the  original. 

Neither  do  the  authorities  cited  by  appellants  sus- 
tain their  position.  It  is  true,  that  in  the  Town  of  Cov- 
ington V.  Nelson,  35  Ind.  532,  the  court  held  that  a  peti- 
tion was  necessary  for  a  sidewalk  improvement  But 
this  was  evidently  an  inadvertence.  In  Burr  v.  Town  of 
Newcastle^  49  Ind.  322,  the  opinion  being  written  by 
the  same  judge  that  wrote  the  opinion  in  the  former 
case,  it  was  said:  "In  deciding  the  case  of  the  Town  of 
Covington  v.  Nelson,  supra,  our  attention  was  not  called 
to  an  act  entitled  an  act  to  compel  owners  of  town  lots 
to  grade,  and  pave  or  plank  sidewalks,  etc.,  approved 
February  14, 1859.  1  G.  &  H.  634."  (Section  4394,  R. 
S.  1894 ;  section  3357,  R.  S.  1881,  the  act  under  con^ 
sideration  in  the  case  at  bar.)  "By  such  act,"  con- 
tinues the  court,  "the  trustees  of  towns  are  authorized 
to  establish  a  grade  and  to  compel  the  owners  of  lots 
to  construct  sidewalks,  without  any  petition  on  the 
part  of  property  holders." 

The  other  two  cases  cited  by  appellants,  Anthony  v. 
'Williams,  47  Ind.  565,  and  Case  v.  Johnson,  91  Ind.  477, 


164  SUPREME  COURT  OF  INDIANA, 

Trimble  et  al,  v.  State,  ex  rel.  Stephens,  Auditor. 

were  both  concerning  improvements  of  streets  in  gen- 
eral, and  not  sidewalks  only;  and  the  cases  were 
brought  under  sections  4401,  etc.,  R.  S.  1894  (sections 
3S64,  etc.,  R.  S.  1881),  where  a  petition  is  required,  and 
not  under  the  statute  here  in  question. 
Judgment  affirmed. 


Trimble  et  al.  v.  State,  ex  rel.  Stephens, 
,46  1541  Auditor. 

l&O    587 
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154  |s»  Estates  by  Entibbties. —SM&arul  and  Wife.-— School  Fund  Mori- 
gctge, — Estoppel. — ^Where  a  husband  and  wife,  holding  real  estate 
by  entireties,  make  application,  in  accordance  with  the  statute,  to 
the  county  auditor,  for,  and  procure  a  school  fund  loan,  mortgage 
such  real  estate  to  secure  the  same,  and  the  money  thus  procured, 
with  the  knowledge  and  consent  of  the  wife,  is  used  in  paying  the 
individual  debts  of  the  husband,  the  wife  is  estopped  from  denying 
the  validity  of  the  mortgage. 

« 

From  the  Warren  Circuit  Court    Afflnned. 

J.  W.  Sutton^  and  Davidson  &  StorrnSy  for  appellants. 

C.  V.  McAdams,  for  appellee. 

Jordan,  J. — This  action  was  instituted  by  the  ap- 
pellee, to  foreclose  a  mortgage  executed  by  appellants 
to  secure  the  payment  of  a  loan  obtained  from  the 
school  fund.  The  questions  presented  by  the  appeal 
arise  out  of  the  special  finding  of  facts,  and  the  con- 
clusions of  law  thereon. 

The  material  facts  in  the  case,  as  summarized  from 
the  court's  special  finding,  are  as  follows: 

On  March  19th,  1894,  and  for  fifteen  years  prior 
thereto,  the  appellants,  John  A.  Trimble  and  Clara 
J.  Trimble,  were  husband  and  wife,  and  said  relation 
still  continues;  that,  on  said  date,  and  prior  thereto, 
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they  were  the  owners,  as  tenants  by  entireties,  of  the 
real  estate  described  in  the  mortgage  in  suit.  Several 
months  before  the  said  19th  day  of  March,  1894,  the 
husband,  John  A.  Trimble,  made  a  verbal  application 
to  Samuel  C.  Fenton,  then  auditor  of  Warren  county, 
Indiana,  for  a  loan  to  him  of  $1,500.00  from  the  school 
fund,  in  the  hands  of  said  officer.  The  auditor  verbally 
agreed  to  make  the  loan,  when  the  amount  of  the  fund 
on  hand  was  sufficient,  and  the  defendant  could  fur- 
nish the  security  required  by  law ;  that,  upon  the  audi- 
tor discovering  that  the  lands  offered  as  a  security 
were  held  by  Trimble  and  wife,  as  tenants  by  the  entire- 
ties, he  required  both  of  them  to  join  in  the  execution 
of  the  note  and  mortgage  given  for  the  loan,  when  it 
was  made;  that  for  the  purpose  of  securing  said  loam 
before  the  same  was  made,  the  appellants  joined  in  the 
execution  of  the  affidavit  required  by  section  5803, 
R  S.  1894  (4376,  R  S.  1881).  Prior  to  the  making  of 
the  loan,  the  lands  in  dispute  were  appraised,  as  re- 
quired by  the  statute,  and  the  appraisement  filed  with 
the  auditor,  and  also  the  required  certificate  of  the 
clerk  and  recorder  of  the  county  was  filed  in  com- 
pliance with  the  statute,  under  which  the  loan  was 
made.  At  the  time  the  said  parties  were  prepared  to 
perfect  the  loan  in  question,  there  being  but  $1,200.00 
of  the  school  fund  on  hand,  this  amount  was,  on 
Macch  19,  1894,  loaned,  and  the  appellants,  for  the 
purpose  of  securing  the  payment  thereof,  executed  the 
note  and  mortgage  provided  for  by  the  statute.  The 
mortgage  was  duly  acknowledged  and  recorded  in  the 
recorder's  office  of  Warren  county,  on  said  19th  day 
of  March,  1894.  On  the  date  aforesaid,  after  the  mak- 
ing of  the  statutory  affidavit,  as  stated,  and  the  execu- 
tion of  the  note  and  mortgage  by  said  Trimble  and 
wife,  the  auditor,  without  any  objections  from  Mrs. 
Trimble,  drew,  in  the  name  of  her  husband,  an  order 
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on  the  county  treasury  for  the  said  sum  of  f  1,200.00, 
so  loaned,  and  the  amount  of  said  order  was  by  the 
treasurer  paid  to  the  husband  with  the  knowledge  of 
his  wife;  that  on  said  day,  the  husband  paid,  in  the 
name  of  himself  and  wife,  as  interest  for  six  months 
in  advance,  the  sum  of  $72,  upon  the  loan  in  con- 
troversy. On  the  day  that  the  appellants  procured  the 
loan  of  $1,200.00,  they  expressed  a  desire  to  the  aud- 
itor for  an  additional  $300.00,  in  order  to  increase  the 
loan  to  $1,500.00,  the  amount  which  the  auditor  had 
originally  promised  to  loan.  The  auditor  informed 
them  that  as  soon  as  the  additional  $300.00,  so  desired, 
was  on  hand  they  could  have  it,  and  the  note  and 
mortgage  would  be  changed  so  as  to  cover  this  addi- 
tional amount,  and  no  objections  were  made  by  either 
of  the  appellants  to  this  arrangement.  Thereafter, 
on  May  10,  1894,  the  said  amount  of  $300.00  of  the 
school  fund  being  on  hand,  the  auditor  drew  a  war- 
rant upon  the  treasury  in  the  name  of  the  husband  for 
that  amount,  which  was  paid  him.  The  act  of  the 
auditor  in  drawing  the  warrant  for  this  latter  amount 
was  in  accordance  with  the  arrangement  made  to  in- 
crease the  loan  to  $1,500.00;  and  with  the  consent  of 
the  husband,  but  in  the  absence  of  the  wife,  the  note 
and  mortgage  originally  executed  by  the  parties  were 
changed  by  the  auditor  by  substituting  $1,500.00 
therein  for  $1,200.00;  that  the  mortgage  so  changed 
was  not  recorded,  neither  was  the  former  record 
chaaiged  or  altered;  that  $350.00  of  the  money  ob- 
tained on  the  original  loan  was,  by  the  appellants, 
applied  in  settlement  of  a  lawsuit  between  them  and 
one  Mitchell,  and  the  remainder,  with  the  knowledge 
and  consent  of  the  wife,  was  u»ed  in  paying  the  in- 
dividual debts  of  the  husband.  The  wife  executed  the 
mortgage  and  note  at  the  request  of  the  husband  to 
obtain  the  money  for  the  purpose  for  which  the  same 
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was  used,  but  the  auditor  had  no  knowledge  or  infor- 
mation, at  and  prior  to  the  time  the  loan  was  made,  as 
to  what  purpose  the  money  was  to  be  applied. 

The  court  further  finds  that  there  is  due  and  unpaid 
upon  the  mortgage,  as  first  executed,  the  sum  of 
$1,268.88,  and  upon  the  instrument  as  changed,  the 
sum  of  $1,583.55. 

Upon  the  facts  as  found,  the  court  stated  its  con- 
elusions  of  law  in  substance  as  follows: 

1st.  That  the  plaintiff  is  entitled  to  a  decree,  fore- 
closing the  mortgage  in  suit,  for  the  sum  of  $1,268.88. 

2d.  That  the  plaintiff  is  not  entitled  to  foreclose 
the  mortgage  for  the  $300.00  additional  loan  to  the 
husband,  John  A.  Trimble. 

3d.  That  as  to  this  loan  the  plaintiff  is  entitled  to  a 
personal  judgment  against  John  A.  Trimble  only,  for 
the  sum  of  $314.67. 

Judgment  followed  in  accordance  with  the  conclu- 
sions of  law. 

The  only  question  presented  and  discussed  by  coun- 
sel for  Clara  J.  Trimble  is  the  contention  that,  under 
the  finding  of  facts,  it  is  disclosed  that  the  execution 
of  the  mortgage  in  question  was  an  attempt  to  pledge 
real  estate  held  by  her  and  her  said  husband,  as  ten- 
ants by  entireties,  for  the  debt  of  the  latter.  That  it 
was  a  contract  of  suretyship,  as  to  her,  into  which, 
under  section  6964,  E.  S.  1894  (section  5119,  R  S.  1881), 
she  was  expreissly  prohibited  from  entering,  and  there- 
fore the  instrument  is  void  and  cannot  be  enforced.  It 
is  settled  law,  in  this  State,  that  a  mortgage  executed 
by  a  married  woman*  upon  her  separate  real  estate  to 
secure  the  debt  of  her  husband,  or  others,  is  invalid. 
Also,  that  a  mortgage  executed  by  husband  and  wife, 
upon  lands  held  by  them  as  tenants  by  entireties,  to 
secure  the  debt  of  the  husband,  or  others,  is  void  as 
to  both.    This  rule,  however,  is  subject  to  the  prin- 
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ciple  of  estoppel  in  pais  as  against  the  wife,  by  which 
she  is  bound,  when  the  same  is  established,  by  the 
facts  in  any  particular  case.  Taylor  v.  Heariij  131  Ind. 
537,  and  cases  there  cited. 

It  is  also  settled  that  where  a  married  woman,  to 
obtain  a  loan  from  the  school  fund,  complies  with  all 
the  statutory  requirements,  and  executes  a  mortgage 
upon  her  real  estate  to  secure  the  loan  so  obtained,  she 
is  thereby  estopped  from  disputing  the  validity  of  the 
mortgage,  and  this  is  true,  although  the  auditor,  at 
the  time  the  loan  is  made,  may  hare  knowledge  that 
the  money  so  derived  is  to  be  used  for  the  benefit  of 
her  husband  or  other  persons.  Snodgrass  v.  Morris^ 
Aud.,  123  Ind. 425;  Lloyd  v.  State,  ex  rel.,  134 Ind.  506; 
Daveev.  State,  ex  reL,  7  Ind.  App.  71;  Welch  v.  Ftsk, 
Aud.,  139  Ind.  637. 

In  Snodgrass  v.  Morris,  supra,  which  was  an  action 
by  a  married  woman  to  cancel  a  school  fund  mortgage, 
upon  the  ground  that  the  mortgaged  premises  be- 
longed to  the  plaintiff,  and  were  mortgaged  to  obtain 
money  for  the  husband,  Elliott,  J.,  speaking  for  the 
court,  said: 

"A  county  auditor  is  a  public  officer,  invested  by  the 
statute  with  certain  rights  and  duties,  and  he  pos- 
sesses no  other  rights  than  those  conferred  by  the 
statute.  He  is,  in  no  sense,  the  owner  of  the  school 
fund,  nor  has  he  any  right  to  release  or  cancel  mort- 
gages given  to  secure  loans  made  from  that  fund,  ex- 
cept as  the  statute  provides;  and  there  is  nothing  in 
the  statute  empowering  him  to  decide  whether  a  mort- 
gage is,  or  is  not,  void  because  executed  by  a  married 
woman  to  obtain  money  for  the  benefit  of  her  hus- 
band.'^ 

In  the  case  of  Lloyd  v.  State,  supra,  where  it  ap- 
peared that  the  appellant,  who  was  a  married  woman 
at  the  time  she  executed  the  mortgage  upon  her  lands 
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to  secure  the  loan  obtained  from  the  school  fund,  had 
complied  with  all  the  requirements  of  the  law,  it  was 
held  that  she  could  not  defend  against  the  mortgage, 
although  the  money  in  that  case  was  secured  to  dis- 
charge a  debt  of  the  husband,  and  so  applied  by  the 
latter,  all  of  which  the  auditor  had  knowledge  at  the 
time  the  loan  wafi  secured.  This  court,  in  that  case, 
said: 

"There  is  nothing  to  prevent  a  married  woman 
from  securing  a  loan  from  the  school  fund  If  she 
complies  with  the  law  she  is  as  much  entitled  to  a 
loan  afi  any  othei:  person,  and  she  is  presumed  to  know 
the  law,  as  are  all  persons,  and  to  know  what  rights 
and  duties  the  county  auditor  is  vested  with.  When 
she  executes  her  note  and  mortgage,  and  it  is  ac- 
cepted, she  has  the  right  to  the  money  which  the  loan 
calls  for,  and  if  the  oflScer  or  officers  refuse  to  dis- 
charge their  duties  in  this  behalf,  and  refuse  to  pay 
the  money  over  to  her,  she  has  a  remedy,  and  may 
compel  the  payment  of  it  to  her;  and  if  she  fails  to  ex- 
act her  rights  in  that  behalf,  or  waives  her  right  to 
the  money,  and  directs  the  auditor  to  pay  the  money 
to  another,  or  permits  him  to  retain  it  and  apply  it  to 
other  purposes,  she  may  have  a  right  against  him,  but 
she  cannot  defend  against  the  mortgage  executed  to 
the  State.  The  mortgage  is  the  property  of  the  State, 
and  is  enforceable  against  her.  The  State  cannot  be 
prejudiced  or  suffer  loss  by  reason  of  her  laches  in 
failing  to  demand  and  receive  the  money  on  the  execu- 
tion of  the  mortgage,  or  in  directing  or  permitting  the 
auditor  to  retain  and  apply  it  in  payment  of  her  hus- 
band's debts." 

In  the  appeal  of  Davee  v.  Sf/afe,  supra^  another 
branch  of  the  Lloyd  case  was  very  fully  considered  by 
the  Appellate  Court,  and  it  was  there  held  that  the 
wife,  under  the  facts  in  that  case,  had  estopped  her- 
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self  from  denying  the  validity  of  the  mortgage.  By 
these  decisions,  the  principle  of  estoppel  is  more 
strictly  enforced  against  a  married  woman  who  seeks 
to  defeat  a  mortgage,  executed  by  her  upon  her  realty 
to  the  State,  to  secure  the  payment  of  a  loan  from  the 
school  fund,  obtained  under  and  in  compliance  with 
the  provisions  of  the  school  law,  than  it  has  been,  per- 
haps, in  a  case  where  the  money  has  been  loaned  by  a 
private  individual.  Cogent  reasons,  however,  in  sup- 
port of  the  principle  asserted,  are  stated  by  the  court 
in  these  several  decisions,  and  the  rule  therein 
affirmed  is  controlling  in  the  case  at  bar. 

For  obvious  reasons,  we  think,  a  distinction  should 
be  made.  The  loaning  of  money  to  any  one  by  an  in- 
dividual from  his  private  funds  is  optional  with  him, 
and  is  a  matter  in  which  he  may  fully  exercise  his 
own  judgment  as  to  when,  how,  and  to  whom  he  will 
loan.  He  has  the  undisputed  right  to  select  his  own 
agent  to  act  for  him  in  making  loans.  He  can  formu- 
late the  written  instruments,  which  he  will  require 
the  borrower  to  execute,  in  order  to  obtain  and  secure 
the  payment  of  the  loan.  He  may  impose  such  legiti- 
mate conditions  and  require  such  steps  to  be  taken, 
by  applicants  for  loans,  as  his  wisdom  and  judgment 
may  dictate.  But  it  is  quite  different  op  the  part  of 
the  auditor,  in  loaning  the  money  belonging  to  the 
school  fund.  The  latter  is  a  public  oflBcer,  who  is 
commanded  by  the  statute  to  loan  the  money  belong- 
ing to  this  fund.  He  has  no  choice  in  the  matter.  The 
language  of  the  law  is,  that  the  money  of  the  fund 
"shall  be  loaned."  Section  5796,  R.  S.  1894.  All  the 
antecedent  steps  to  be  taken  by  a  borrower,  are  pre- 
scribed by  the  statute.  The  law  even  defines  the  form 
of  the  note  and  mortgage  that  are  to  be  executed  by 
the  borrower.  The  evident  object  sought  by  the  legis- 
lature, under  these  statutory  requirements,  was  to 
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guard  the  safety  of  this  sacred  fund,  and  thereby  make 
every  loan  thereof  secure  beyond  any  contingency. 
Detning  v.  StatCy  ex  rel.,  23  Ind.  416. 

There  is  no  law  to  prevent  a  married  woman  from 
joining  with  her  husband  in  the  application  for  a  loan 
from  the  school  fund,  for  her  own  use  and  benefit,  and 
to  join  with  him  in  pledging  by  mortgage  real  estate 
held  by  them,  as  tenants  by  entireties,  to  secure  the 
payment  thereof. 

In  the  case  before  us,  it  appears  that  the  wife,  Mrs. 
Trimble,  voluntarily  subscribed  to  the  affidavit  pre- 
scribed by  the  statute,  and  joined  with  him  in  pro- 
ducing the  certificate  of  the  clerk  and  recorder,  and 
in  complying  with  the  other  requirements  of  the  law, 
in  order  to  obtain  the  loan  in  dispute.  By  these 
solemn  acts  of  hers  she  must  be  held  to  have  repre- 
sented herself  to  be  an  applicant  for  the  loan  in  ques- 
tion. Having  done  all  this,  it  was  no  concern  of  the 
auditor  to  ascertain  what  arrangement,  if  any,  existed 
between  her  and  her  husband  as  to  the  disposition 
that  was  to  be  made  of  the  money  to  be  obtained. 
When,  as  provided  by  section  5796,  R  S.  1894 
(1261,  E.  S.),  it  was  shown  to  the  satisfaction  of  the 
latter,  that  the  real  estate  offered  by  the  applicants 
was  in  value  fullv  sufficient  to  secure  the  desired  loan, 
and  that  it  was  held  by  them  by  a  good  and  sufficient 
title,  without  incumbrance,  and  not  derived  from  a 
sale  for  taxes,  and  they  had  fully  complied  with  the 
other  requirements  of  the  law,  it  was  not  incumbent, 
under  the  statute,  upon  the  auditor  to  proceed  further 
and  ascertain  if  the  money  was  to  be  used  or  applied 
for  the  benefit  of  the  wife,  and  his  knowledge  of  the 
facts,  as  to  the  purpose  for  which  the  money  was  de- 
sired, would  not  be  binding  upon  the  State.  Had. 
Mrs.  Trimble  desired  that  the  warrant  drawn  for 
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the  money  should  be  made  payable  to  her,  it  was  her 
duty  to  demand  that  the  auditor  issue  it  in  her  favor, 
and  her  neglect  to  do  so,  and  in  permitting  her  hus- 
band to  receive  and  use  the  money,  cannot  be  charge- 
able against  the  State.  The  disability  as  to  surety- 
ship, imposed  by  the  statute  upon  a  married  woman, 
must  be  considered  in  connection  with  another  pro- 
vision of  the  same  act,  to  the  effect  that  she  shall  be 
bound  by  an  estoppel  in  pais,  and  no  construction 
ought  to  be  given  to  this  exception  by  the  statute  of 
her  ability  to  contract,  as  will  place  in  her  hands  a 
sword  to  defend  her  own  fraud  and  imposition  on 
others,  instead  of  a  shield  for  her  protection,  as  the 
law  intended. 

Under  the  facts  in  this  case,  it  must  be  held  that 
the  appellant,  Mrs.  Trimble,  is  estopped  from  denying 
the  validity  of  the  mortgage  in  suit,  and  that  the  court 
did  not  err  in  decreeing  a  foreclosure  of  the  mortgage 
executed  for  the  original  loan  of  $1,200.00. 

No  special  reasons  are  urged  to  show  that  the  judg- 
ment against  eTohn  A.  Trimble  on  the  additional  loam 
should  be  reversed,  and  hence  we  do  not  consider  that 
question. 

The  judgments  are  affirmed. 


Roose  v,  Roose  et  al. 

,-  [No.  17,954.     Filed  May  26,  1896.1 
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TJJ"^|  Appellate  Procedure. — Bill  of  Exceptions. — Instructions. — Statute 

ISO  1881      Construed. — Where  in  accordance  with  section  544,  Bums'  R.  S.  1 894, 

|l45   162     it  is  sought  to  make  instructions  a  part  of  the  record  without  biU  of 

'  exceptions,  the  memoranda  on  the  margin,  ''given  and  excepted 

[signed]  W.  D.  Wilson."  and  "Given,  [signed]  W.  D.  Wilson,"  and  a 

statement  following  at  the  close  of  certain  instructions,  that  "  to 

the  giving  of  each  of  the  above  instructions  severally,  plaintiff  at 

the  time  excepted,"  are  insufficient  to  reserve  the  exceptions. 
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Same. — Bill  of  Exceptions. — Evidence. — Where  error  is  predicated 
upon  an  alleged  error  in  excluding  certain  evidence,  the  ruling  of 
the  court  must  be  verified  by  bill  of  exceptions. 

Trial. — Argument  to  Jury, — Misconduct  of  Attorney. — A  reversal  for 
misconduct  of  counsel  in  argument  to  jtiry,  will  be  ordered  by  the 
supreme  court  only  where  the  improper  statements  of  counsel  are  of 
such  material  character  as  it  appears  to  be  probable  that  they  were 
the  means  of  securing  a  wrong  verdict. 

Sah^. — Misconduct  of  Juror. — New  Trial. — Where  the  alleged  mis- 
conduct of  a  juror  is  made  a  cause  for  new  trial,  and  the  evidence 
in  reference  to  such  charge  is  conflicting,  the  decision  of  the  trial 
court  thereon  will  not  be  reviewed  on  appeal. 

From  the  Elkhart  Circuit  Court.    Affirmed. 
Dodge  &  Huhhelly  for  appellant. 
Baker  &  Miller j  for  appellees. 

Jordan,  J. — This  was  an  action,  commenced  by  thfe 
appellant,  to  contest  the  will  of  John  M.  Boose,  de- 
ceased. The  grounds  of  contest  were  that  the  will  had 
been  unduly  executed  and  that  the  testator,  at  the 
time  of  the  execution  thereof,  was  of  unsound  mind. 
A  trial  resulted  in  a  verdict  by  the  jury  in  favor  of  the 
appellees,  and  over  appellant's  motion  for  a  new  trial, 
judgment  was  rendered  upon  the  verdict  The  evi- 
dence is  not  in  the  record,  and  the  alleged  errors  of 
which  the  appellant  complains,  arise,  in  part,  out  of 
the  action  of  the  court  in  giving  to  the  jury,  at  the 
request  of  appellees,  instructions  number  one  and  six, 
and  also  in  giving  certain  others  on  its  own  motion. 

We  cannot  consider  the  objections  urged  by  the 
learned  counsel  for  the  appellant,  against  the  several 
instructions  mentioned,  for  the  reason,  that  no  excep- 
tion was  reserved  to  the  giving  thereof  by  the  court, 
in  accordance  with  the  requirements  of  section  544, 
Burns'  B.  S.  1894,  and  section  535,  B.  S.  1881,  wherein 
it  is  provided  that  "a  party  excepting  to  the  giving  of 
instructions,  on  the  refusal  thereof,  shall  not  be  re- 
quired to  file  a  formal  bfll  of  exceptions,"  but  it  shall 
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be  sufficient  to  write  on  the  margin,  or  at  the  close  of 
each  instruction  "refused  and  excepted  to,"  or  "giveai 
and  excepted  to,"  which  memorandum  shall  be  signed 
by  the  judge  and  dated."  On  the  margin,  at  instruc- 
tion number  one,  given  at  the  request  of  the  api)ellees, 
we  find  the  following:  "Given  and  excepted.  (Signed) 
H.  D.  Wilson."  At  number  six  the  following:  "Given. 
(Signed)  H.  D.  Wilson."  It  will  be  seen  that  neither 
of  these  memoranda  is  dated  as  the  code  requires,  and 
the  latter  one  does  not  disclose  that  an  exception  was 
taken  to  the  action  of  the  court  in  giving  it-  to  the 
jury. 

In  the  case  of  Behymer  v.  State^  95  Ind.  140,  in  con- 
sidering this  section  of  the  code,  on  page  142  of  the 
opinion,  it  is  said:  "Under  this  section,  the  date  is 
quite  as  material  as  the  signature  of  the  judge,  firsts 
because  they  are  both  required  by  the  statute;  and, 
second,  because  it  is  the  date  that  shows  when  the  ex- 
ception was  taken.  It  takes  the  place  of  the  state- 
ment in  a  bill  of  exceptions,  that  the  exception  was 
taken  at  the  time." 

InChildfxss,  Adrnx.,  v. Callcndery  108  Ind.  394,  the  rule 
upon  this  question,  as  affirmed  in  Behymer  v.  State, 
supra,  wsis  approved.  For  the  reason  that  the  statutory 
memorandum  to  instruction  number  one  in  question 
is  not  dated,  the  exception  is  not  properly  reserved 
for  the  decision  of  this  court  There  is  neither  an 
exception  nor  date  noted  to  the  sixth  instruction,  and 
hence  for  this  omission  no  error  can  be  predicated 
upon  it.  The  instructions  given  by  the  court  are  all 
open  to  the  same  objection.  The  only  statement  to 
show  that  exceptions  were  taken  to  the  latter,  is  the 
following  at  the  close  thereof: 

"To  the  giving  of  each  of  the  above  instructions  sev- 
erally plaintiff,  at  the  time,  duly  excepted."  This 
was  not  in  compliance  with  the  requirements  of  the 


k. 


KA.Y  TEEM,  1S96— Vol.  .146.  165 

Boose  V.  Roose  et  cU. 

section  of  the  code  to  which  we  have  referred,  so  as  to 
be  available,  to  the  complaining  party.  The  excep- 
tion mujst  be  noted,  either  on  the  margin  or  at  the 
close  of  each  instruction,  which  written  notation  must 
be  dated  and  signed  by  the  trial  judge.  This  the 
statute  requires  in  plain  imperative  terms  not  open  to 
construction. 

Appellant  next  complains  of  the  alleged  misconduct 
of  o-ne  of  the  attorneys  for  appellee,  in  his  argument 
to  the  jury.  In  the  progress  of  his  argument  Mr.  Mil- 
ler, the  attorney  in  question,  said:  "This  will  should 
be  upheld  for  many  reaso-ns.  It  has  been  my  ex- 
perience that  when  estates  are  settled  under  the 
statute,  after  the  death  of  a  person,  many  dishonest 
claims  are  allowed  and  collected  against  estates  of  a 
deceased  person."  To  this  the  appellant  objected, 
which  was  overruled,  and  the  judge  said,  in  the  pres- 
ence of  the  jury,  "that  the  statement  made  by  the  at- 
torney was  harmless,  and  that  he  did  not  see  that  it 
was  outside  of  permissible  argument"  Counsel,  con- 
tinuing, said:  "The  jury  need  not  consider  my  ex- 
l>erience,  but  unjust  claims  have  been  allowed  and 
paid  by  estates,  and  John  M.  Rooee  had  the  right,  in 
making  his  will,  to  have  a  provision  therein  for  the 
purpose  of  preventing  persons  from  receiving  unjust 
accounts  claimed  by  them."  The  will  is  not  in  the 
record,  and  therefore  we  are  not  apprised  as  to  what 
its  provision  was  relative  to  unjust  claims  referred 
to  by  counsel  in  his  argument,  and  which  provision 
apparently  seems  to  have  been  the  cause  for  the  state- 
ment made  by  the  attorney;  hence  it  does  not  appear 
from  the  record  that  the  argument  was  outside  of  the 
evidence.  The  further  statement,  as  to  the  experience 
of  counsel  in  regard  to  the  allowance  of  unjust  claims 
against  estates,  even  if  improper,  we  do  not  regard  as 
material.     It  is  only  where  the  improper  statements 
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of  couiisel  are  of  such  material  character^  as  it  ap- 
pears to  be  probable,  that  they  were  the  meaos  of  se- 
curing a  wrong  verdict  that  a  reversal  will  be  ordered 
by  this  court  Busclier  v.  Scully^  107  Ind.  246,  and  cases 
there  cited. 

Appellant  contends  that  a  new  trial  ought  to  have 
been  granted  for  the  reason  of  misconduct  charged 
against  a  juror,  one  L.  G.  Brooks.  The  misconduct  im- 
puted to  this  juror  consisted  of  a  general  statement 
said  to  have  been  made  by  him  some  time  prior  to  the 
trial,  in  substance,  as  follows:  "That  if  he  ever  sat 
upon  a  jurj'  to  contest  a  will  he  would  not  agree  to  a 
verdict  to  set  it  aside  no  matter  what  the  evidence  in 
the  case  might  be."  AiBBidavits  were  filed  in  support  of 
this  ground  for  a  new  trial.  A  counter-affidavit  of 
this  juror  was  also  filed,  in  which  he  emphatically 
denied  that  he  had  at  any  time  made  the  alleged  state- 
ment. 

It  is  no  longer  an  open  question  in  this  State  that 
where  the  evidence  introduced  upon  a  reason  for 
a  new  trial  is  conflicting,  the  decision  of  the  trial  court 
thereon  will  not  be  reviewed  upon  an  appeal.  DeHart 
V.  Apevy  107  Ind.  460,  and  cases  there  cited. 

The  next  and  only  remaining  contention  is  that 
predicated  upon  the  ruling  of  the  court,  in  refusing  to 
permit  John  M.  Tloose  to  testify  on  behalf  of  appellant, 
in  rebuttal  of  evidence  given  by  Wilson  Roose.  This 
ruling  of  the  court  is  not  verified  by  a  bill  of  excep- 
tions, and  therefore  cannot  be  considered. 

Finding  no  available  error  in  the  record,  the  judg- 
ment is  affirmed 
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HiGGiNS  V.  Spahr  et  al. 

[No.  17,406.    Piled  May  5,  1896.  Rehearing  denied  May  27,  1896.] 

Fraudulent  Conveyance.— Sa/e  by  Husband  to  Wife.— Prima  Facie 
Evidence. — A  prima  fade  case  of  fraud  against  creditors  is  made 
out,  when  it  is  shown  that  the  vendor  remained  in  full  possession 
and  management  of  a  livery  stable,  after  having  given  to  his  wife  a 
bill  of  sale  therefor. 

Same. — Sale  by  Husband  to  Wife. — Possession. — Evidence. — Where 
the  continued  possession  and  management,  by  the  husband,  of  prop- 
erty sold  to  his  wife,  shows  that  the  sale  was  prima  fojcie  fraudulent, 
the  declarations  of  the  husband,  while  in  possession  as  agent  of  his 
wife,  to  the  effect  that  the  sale  was  made  to  defeat  the  claims  of 
certain  creditors,  is  admissible  to  show  fraud. 

From  the  Marion  Circuit  Court.     Reversed. 

T.  J,  Terhunej  and  W.  A.  Pickens,  for  appellant. 

O.  W.  Spahr  J  and  J.  O.  Spahr,  for  appellees. 

Howard,  J. — This  was  an  action,  by  the  appellant, 
to  recover  judgment  against  the  appellee,  John  H. 
Spahr,  on  a  note  given  to  appellant  by  said  appellee, 
as  part  of  the  consideration  for  a  half  interest  in  a 
livery  stable,  owned  by  the  parties  at  the  time  of  said 
purchase. 

The  action  also  sought  to  set  aside  as  fraudulent  the 
subsequent  sale  and  transfer  of  the  livery  stable  by 
Jo'hn  H.  Spahr  to  his  wife  and  co-appellee,  Sarah  A. 
Spahr,  and  to  subject  the  property  so  sold  to  the  pay- 
ment of  any  judgment  that  might  be  recovered  by  the 
appellant  against  John  H.  Spahr. 

Tlie  court  found  for  the  appellant  as  against  John 
H.  Spahr;  but  found  for  the  appellee,  Sarah  A.  Spahr; 
thus,  in  effect,  holding  that  she  had  purchased  the 
livery  stable  from  her  husband  in  good  faith  and  for 
a  valuable  consideration;  that  she  had  made  the  pur- 
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chase  with  her  own  separate  means,  being  property 
received  by  her  from  her  father's  estate;  and  that  in 
such  purchase  there  was  no  fraud  or  collusion  on  her 
part. 

Against  the  judgment  in  favor  of  Mrs,  Spahr,  this 
appeal  is  brought;  the  error  assigned  being  the  over- 
ruling of  appellant's  motion  for  a  new  trial. 

The  reasons  urged  in  favor  of  a  new  trial  were:  (1) 
That  the  court  erred  in  excluding,  as  against  Sarah 
A.  Spahr,  proof  of  the  statement  of  John  H.  Spahr, 
while  he  was  in  possession  of  the  livery  stable  bb 
agent  of  his  wife,  and  after  the  sale  to  her,  to  the  eflfect, 
that  he  had  made  said  transfer  to  his  wife  "to  beat 
Higgins"  (meaning  the  appellant);  (2)  that  the  finding 
and  decision  were  not  sustained  by  sufficient  evidence; 
and  (3)  that  the  finding  and  decision  were  contrary 
to  law. 

It  was  said  in  Daniels  v.  McOinnis,  Admr.j  97  Ind. 
549,  that  "as  a  general  rule,  the  declarations  of  a 
grantor,  made  after  he  has  parted  with  his  title,  are 
not  admissible  in  evidence  to  impeach  the  title  of  any 
one  claiming  under  him.  Campbell  v.  Coon,  51  Ind.  76; 
Gamer  v.  Graves,  Admr.,  54  Ind.  188;  Biirkholder  v. 
Casad,  47  Ind.  418.  There  are  exceptions  to  this  rule. 
One  of  the  exceptions  is,  where  the  grantor  and 
grantee  conspire  together  to  defraud  third  i)ersons. 
In  such  case  the  statement  of  either  is  admissible 
against  the  other.  Caldwell  v.  ^VilUams,  1  Ind.  405; 
Tedroice  v.  Esher,  Sfi  Ind.  445;  Kennedy  v.  Divine,  77 
Ind.  490;  Bump.  Fraud.  Con  v.  (2d  ed.),  566." 

In  Tedroue  v.  Esher,  supra,  Perkins,  0.  J.,  si>eaking 
for  the  court,  said:  "The  fact  that  the  grantor  re- 
mains in  possession  is  a  circumstance  tending  to  show 
fraud,  but  it  does  not  of  itself  alone,  establish 
a  conspiracy  or  combination  between  the  grantor 
and  grantee  to  defraud,  so  as  to  let  in,  as  evidence, 
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the  declarations  of  the  grantor,  made  after  he 
has  parted  with  his  title,  and  in  the  absence  of  the 
grantee,  impeaching  the  grantee's  title.  *  *  *  As 
matter  of  practice  in  such  a  case  as  this,  the  court 
should  not  rule  upon  the  admissibility  of  testimony 
such  as  was  admitted  and  objected  to  in  this  caee,  till 
the  other  evidence  in  the  case  is  in,  that  the  court  may 
make  its  ruling  with  knowledge  whether  a  fraudulent 
combination  is  proved  or  not."  It  is  to  be  noted  that 
in  the  Tedrowe  case,  however,  the  property  alleged  to 
have  been  fraudulently  conveyed,  was  real  estate, 
and  not,  as  in  this  case,  personal  property.  See  also 
McCormicks  v.  Fuller  and  Williams^  56  la.  43;  South 
Branch  Lumber  Co.  v,  Steams^  2  Ind.  App.  7;  9  Am. 
and  Eng.  Ency.  of  Law,  847,  note  1;  11  National  Corp. 
Eep.,  392. 

In  the  ca«e  at  bar,  there  was  evidence  tending  to 
show  that  John  H.  Spahr  had  been,  for  many  years, 
indebted  to  his  wife's  father,  and  that  for  this  indebt- 
edness he  had  given  his  promissory  notes.  There  was 
also  evidence  tending  to  show,  that  on  the  death  of 
Mrs.  Spahr's  father,  these  notes  were  turned  over  by 
th-e  administrator  to  Mrs.  Spahr,  in  the  distribution, 
as  a  part  of  her  share  in  the  estate ;  and  that  it  was  in 
payment  of  the  debt  so  created  that  the  livery  stable 
was  sold  to  her  by  her  husband,  she  receiving  from 
bim  a  bill  of  sale,  and  at  the  same  time  executing  to 
him  a  written  appointment  as  her  agent  to  carry  on 
the  livery  stable  in  her  name. 

Apjiellant,  however,  contends  that  the  evidence 
merely  shows  that  Mrs.  Spahr's  father  made  gifts  or 
advancements  to  John  IT.  Spahr,  with  her  knowledge 
and  consent;  that  it  was  not  intended  that  John  H. 
Spahr's  notes,  given  in  acknowledgment  of  such  ad- 
vancements, should  ever  be  collected,  unless  her 
father  should  at  some  time,  owing  to  adverse  circum- 
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Stances,  become  in  great  need  of  the  money ;  and  that 
the  notes  were  surrendered  by  the  administrator 
simply  that  they  might  be  canceled. 

It  must  be  admitted  that  the  evidence  of  good  faith 
in  the  sale  of  the  livery  stable  b^^  John  H.  Spahr  to 
his  wife,  is  not  of  an  altogether  satisfactory  character; 
and  had  the  finding  of  the  court,  on  the  evidence 
adduced,  been  against  the  fairness  of  that  transaction, 
we  could  not,  in  the  light  of  the  decisions  of  this  court, 
disturb  such  finding. 

The  facts  in  the  case  of  Geisendorff  v.  Eagles^  106 
Ind.  38,  were,  in  some  respects,  much  like  those  in  the 
case  at  bar.  There  it  was  found  that  Geisendorflf,  be- 
ing indebted  to  his  wife  in  the  sum  of  fll,000.00, 
money  derived  from  her  separate  estate,  and  appro- 
priated by  her  husband  in  his  own  business,  and  being 
also  insolvent  and  largely  indebted  to  other  jiersons, 
gave  his  wife  a  bill  of  sale  of  a  large  quantity  of  ice, 
and  then  took  from  her  an  appointment  as  one  of  her 
agents,  and  so  continued  in  possession  of  the  ice  and 
in  the  carrying  on  of  the  ice  business.  The  ice  so  sold 
to  the  wife  was  seized  on  execution,  issued  against  the 
husband.  In  an  action  in  replevin,  brought  by  the 
wife  to  recover  the  ice  from  the  sheriff,  there  was 
judgment  for  the  execution  plaintiffs. 

The  case  was  twice  appealed  to  this  court.  On  tlie 
first  appeal,  the  court  said:  "The  evidence  on  the 
trial  clearly  showed,  we  think,  that  ♦  ♦  ♦  the  said 
Jacob  C.  Geisendorflf  did  sell  such  ice  to  his  wife,  the 
said  Sarah  n.  Geisendorflf,  for  its  fair  value,  in  pay- 
ment of  a  debt  then  justly  due  and  owing  by  him  to 
her.  This  sale  was  made  some  time  before  the  appel- 
lees, or  either  of  them,  acquired  any  interest  in  or  lien 
upon  such  ice.  It  was  clearly  shown,  however,  that, 
after  this  sale  of  the  property  in  question,  there  was 
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no  visible  change  in  the  poseession  thereof  Oeisen- 
dorff  V.  EagleSy  70  Ind.  418. 

On  the  second  appeal,  the  holding  was  similar: 
That  the  indebtedness  of  the  husband  to  the  wife  was 
clearly  and  satisfactorily  established,  and  that  his 
sale  to  her  of  the  ice  was  in  payment  of  this  indebted- 
ness. But  the  court  also  found  that  there  was  evi- 
dence tending  to  impeach  the  good  faith  of  that  sale, 
particularly  that  "no  visible  change  of  possession  fol- 
lowed, and  everything  relating  to  the  ice  continued 
thereafter  apparently  as  before.'^  Consequently,  the 
sale  waj3  held  to  be  in  fraud  of  creditors. 

The  sale  in  Gcisendorff  v.  Eagles^  supra,  had  fewer 
badges  of  fraud  than  are  found  in  the  case  before  us. 
In  that  case,  there  was  no  question  that  the  consid- 
eration for  the  sale  was  good.  Here,  while  the  court, 
in  effect,  found  the  consideration  good,  and  while 
there  was  evidence  given  on  which  such  finding  might 
be  based;  yet,  it  is  strenuously  contended,  and  with 
much  reason,  that  the  evidence  of  a  valid  considera- 
tion is  of  an  exceedingly  unsatisfactory  character. 
Here,  moreover,  the  painstaking  legal  formalities  ob- 
served in  the  execution  of  the  bill  of  sale  and  the  ap- 
pointment of  the  husband  as  agent,  are  suspicious 
circumstances,  and  as  such  are  recognized  badges  of 
fraud.  In  both  cases,  the  continued  possession  of  the 
husbands,  under  their  pretended  appointment  as 
agents  of  their  wives,  is  quite  similar.  See,  in  addi- 
tion, Mitchell  V.  Sawyer j  115  Ills.  650. 

In  Seavey  v.  Walker,  108  Ind.  78,  a  bill  of  sale  of  a 
stock  of  goods  was  given  by  one  Lew  to  Seavey  and 
another,  in  payment  of  certain  valid  debts.  Lew,  how- 
ever, continued  in  possession  of  the  goods  and  of  the 
business  connected  therewith.  The  sale  was  held  in- 
valid, as  being  in  fraud  of  other  creditors. 

The  court,  in  that  case,  citing  the  statute,  section 
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6636,  R.  S.  1894  (section  4911,  R  8.  1881),  that  "every 
sale  made  by  a  vendor,  of  goods  in  his  possession  or 
under  his  control,  unless  the  same  be  accompanied  by 
immediate  delivery,  and  be  followed  by  an  actual 
change  of  the  possession  of  the  things  sold,  shall  be 
presumed  to  be  fraudulent  and  void,  as  against  the 
creditors  of  the  vendor,  or  subsequent  purchasers  in 
good  faith,  unless  it  shall  be  made  to  appear  that  the 
same  was  made  in  good  faith  and  without  any  intent 
to  defraud  such  creditors  or  purchasers," — held  that 
the  continued  possession  by  Lew  of  the  goods  and 
business,  after  he  had  given  a  bill  of  sale  of  the  same, 
made  a  case  of  presumptive  fraud,  and  that  it  was 
incumbent  on  Seavey  to  disprove  the  prima  facie  case 
of  fraudulent  sale  so  made. 

In  the  case  at  bar,  we  think  also  that  a  prima  facie 
case  of  fraudulent  sale  by  John  H.  Spahr  to  his  wife 
was  made  out,  on  showing  that  Spahr  continued  in  full 
possession  and  management  of  the  livery  stable  and 
business  after  the  giving  of  the  bill  of  sale  to  his  wife. 
This  would  seem  evident,  whether,  as  the  court  found, 
he  afterwards  proved  the  good  faith  of  his  sale  or  not. 

This  prima  facie  case  of  fraud  having  been  made  out 
by  the  appellant,  the  question  arises,  whether  the 
court  did  not  err  in  excluding  evidence  oflfered  by  him 
of  the  declaration  of  Spahr,  while  in  posseF*sion  of  the 
property,  that  the  sale  was  made  "to  beat  Higgins." 

"The  general  rule,"  as  said  in  Grant  v.  Lewi^j  14  Wis. 
528,  "is,  it  is  true,  that  the  declarations  of  a  vendor, 
made  after  he  has  parted  with  his  title,  are  not  admis- 
sible in  evidence  to  affect  the  title  of  the  vendee.  But 
an  exception  to  this  rule  is  so  far  established,  that 
where  the  vendor  remains  in  the  actual  possession  of 
the  goods,  his  statements  explanatory  of  such  posses- 
sion and  of  the  relation  which  he  then  holds  to  the 
property,  are  admissible  as  original  evidence,  and  for 
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the  purpose  of  showing  fraud  in  the  sale  if  they  have 
that  tendency.'^ 

A  like  ruling  was  made  in  Hamburg  v.  Wood  &  Co. , 
66  Tex.  168.  There  a  prima  facie  case  of  fraudulent  sale 
having  been  made  by  showing  that  the  vendor  remained 
in  possession  after  the  sale,  and  notwithstanding  the 
claim  made  that  evidence  adduced  showed  that  the 
sale  was  in  fact  made  in  good  faith,  the  court  said: 
"ITowever  reasonable  may  have  been  the  explanation 
given  in  this  case,  whether  it  was  suflBcient  to  rebut 
the  prima  facie  case  made  by  the  plaintiff,  was  to  be 
passed  upon  by  the  jury.  Ip  refutation  of  that  expla- 
nation, tlie  plaintiff,  by  establishing  a  prima  facie  case 
of  fraud,  had  laid  the  predicate  for  proof  of  the  ex- 
cluded declarations."  And  the  court  added:  "The 
claim  by  both  vendor  and  vendee  that  the  possession 
by  the  former  is  as  agent  or  servant  of  the  latter,  does 
not  render  the  testimony  inadmissible."  As  to  effect 
of  vendor's  retention  of  possession  after  sale,  see, 
further,  a  valuable  note  in  Benj.  Sales,  section  675, 
note  D. 

Whether  the  decisions  of  this  court  go  so  far  as  the 
cases  last  cited,  in  holding  that  possession  after  sale 
by  a  vendor  of  personal  property  establishes  a  prima 
facie  case  of  fraud,  may,  perhaps,  be  questioned;  since 
our  statute,  »upray  provides  that  the  good  faith  of  such 
sales  may  be  established.  Our  statute,  above  quoted, 
does,  however,  throw  upon  the  vendee  of  such  prop- 
erty the  burden  of  showing  the  good  faith  of  such 
transfer  of  title.  Besides,  considering  the  many 
badges  of  fraud  in  the  sale  here  under  consideration, 
together  with  the  unsatisfactory  character  of  the  evi- 
dence adduced  in  support  of  its  good  faith,  we  are  in- 
clined to  think  that  the  court  erred  in  excluding  the 
evidence  offered  to  prove  the  declarations  of  John  H. 
Spahr,  made  while  still  in  possession  of  the  property, 
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to  the  effect  that  the  sale  was  made  to  prevent  the 
collection  of  the  debt  due  the  appellant.  That  debt 
was  one  of  the  most  sacred  recognized  by  law,  being 
for  the  purchase-price  of  the  same  property  sold  by 
appellant  to  John  H.  Spahr. 

The  judgment  is  reversed,  with  instructions  to  grant 
a  new  trial. 


1«    17? 

J67  197       Home  Electric  Light  and  Power  Company  v.  The 

Globe  Tissue  Paper  Company. 

[No.  17.797.     Filed  May  27,  1896.] 

Judgment. — Definition  of  Pinal  Judgment. — A  final  judgment  is 
one  which  determines  the  rights  of  the  parties  in  the  suit,  or  a  dis- 
tinct and  definite  branch  of  it,  and  reserves  no  further  question  or 
direction  for  future  determination. 

Same. — Entry. — Appealable  Judgment. — An  entry  by  the  court,  in 
a  civil  action,  that  it  found  defendant  guilty  of  contempt  of  court 
and  '*  now  assesses  a  fine  of  $100.00  against  the  defendant,  reserving 
the  right  to  remit  all  or  any  part  of  said  fine  at  any  time  before  the 
final  disposition  of  this  cause."  is  not  a  final  and  appealable  judg- 
ment. 

From  the  Elkhart  Circuit  Court    Affirmed. 
Dodge  &  Hubbell,  and  Vanfleet  &  Vanfleet,  for  appel- 
lant. 

Baker  &  Miller^  Osborn  &  Zook  and  Chamberlain  & 
Turnery  for  appellee. 

Hackney,  J. — In  a  suit  by  appellee  against  the  ap- 
pellant, the  latter  was  restrained  from  certain  uses  of 
the  water-power,  supplied  to  both  companies  by  the 
St  Joseph  Hydraulic  Compa.ny. 

While  that  suit  was  pending,  and  within  a  few  days 
after  the  order  so  restraining  the  appellant,  the  appel- 
lee filed  certain  affidavits,-  in  which  the  trial  court  was 
advised  that  the  appellant  had  been  guilty  of  con- 
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tempt  in  violating  said  order.  The  appellant  was  per- 
mitted to  file  certain  counter-affidavits,  and  the  court 
made  the  following  entry :  "This  matter  having  been 
submitted  to  the  court  upon  the  affidavits  heretofore 
filed  herein,  by  the  respective  parties,  and  the  court 
being  well  advised  in  the  premises,  now  finds  the  de- 
fendant, the  Home  Electric  Light  and  Power  Com- 
pany, guilty  of  contempt  of  court,  as  charged,  and  the 
court  now  assesses  a  fine  of  one  hundred  (f  100.00)  dol- 
lars against  the  defendant,  reserving  the  right  to  re- 
mit all  or  any  part  of  said  fine  at  any  time  before  the 
final  disposition  of  this  cause;  to  all  of  which  defend- 
ant, at  the  time,  by  counsel,  duly  excepts.  And  the 
defendant  now  tenders  its  bill  of  exceptions  number 
one.^'  From  this  entry  said  Home  Electric  Light  and 
Power  Company  has  brought  the  record  in  said  cause 
to  this  court,  as  upon  appeal  from  a  final  judgment. 
The  appellee  challenges  said  entry  as  not  constitu- 
ting a  final  judgment  from  which  an  appeal  lies,  and 
the  appellant  attempts  no  answer  to  this  proposition. 

"A  final  judgment  is  one  which  determines  the 
rights  of  the  parties  in  the  suit,  or  a  distinct  and 
definite  branch  of  it,  and  reserves  no  further  question 
or  direction  for  future  determination."  12  Am.  and 
Eng.  Ency  of  Law,  p.  63,  and  cases  cited;  1  Black. 
Judg.,  sections  21,  31,  46;  Thomas^  Admr.,  v.  Chicago^ 
etc.y  R.  W.  Co.j  139  Ind.  462;  Needham  v.  Gillaapy,  49 
Ind.  245. 

Here  there  is  no  order  for  the  recovery  of  any  sum, 
and  no  adjudication  as  to  costs,  nof  is  it  apparent  that 
the  court  intended  the  entrv  as  anvthing  further  than 
a  finding,  since  the  privilege  "to  remit  all  or  any  part" 
of  the  fine  is  reserved.  Treating  the  proceeding  as  in 
the  nature  of  criminal  proceedings,  and  the  recovery 
being  a  fine,  the  judgment  would  be  in  the  name  of 
and  enforceable  by  the  State  of  Indiana.    If  the  entry 
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in  qaestion  were  a  judgment,  it  would  not  only  pre- 
clude a  remittitur  by  the  trial  court,  but  would  take 
on  that  character  without  any  order  for  payment,  and 
without  including  a  payee.  If  it  were  in  the  nature  of 
a  civil  proceeding  it  would  not  direct  the  payment  for 
the  benefit  of  any  person  or  corporation;  "a  fine'' 
would  be  but  the  equivalent  "damages,"  and  would, 
therefore,  be  nothing  more  than  a  finding  without  any 
order  of  recover}'.  As  such  it  would  not  be  a  final 
judgment.    Ncedham  v.  OiUaspy,  supra. 

In  our  opinion,  the  entry  in  question  is  not  a  final 
judgment,  and  no  appeal  lies. 

The  appeal  is  dismissed. 


Smtth  v.  The  State. 

[No.  17,729.   FUed  Feb.  14,  1896.   Rehearing  denied  May  27, 1896.] 

Cbimixal  Law. — Perjury. — Affidavit  and  Information. — Repugnancy. 
— When  on  affidavit  and  information  a  person  is  prosecuted  for 
perjury,  the  affidavit  charging  the  perjury  to  have  been  at  the 
trial  of  a  cause  on  the  26th  of  September,  1898,  and  the  information 
iS  461  alleges  that  the  cause,  at  the  trial  of  which  the  perjury  was  com- 

mitted, was  pending  in  the  circuit  court  on  the  26th  of  September, 
1889,  and  that  the  perjury  was  committed  on  the  26th  of  September, 
1893,  a  motion  to  quash,  on  the  ground  of  repugnancy  between  the 
affidavit  and  information,  and  on  the  ground  of  repugnancy  in  the 
allegations  of  the  information,  is  properly  overruled. 

JXTDQ^— Appointment  of  Special  Judge. — Only  a  regular  judge  may 
appoint  a  special  judge  in  his  place. 

Same. — Appointment  of  Special  Judge. — Attorney. — ^When  a  regular 
judge  for  any  reason  is  disqualified  from  sitting  in  any  cause,  he  is 
authorized  under  section  1839,  Bums*  R.  S.  1894,  to  appoint  any 
competent  disinterested  attorney  of  this  State  as  special  judge,  if 
in  his  opinion  another  regrular  judge  cannot  be  readily  obtained. 

Change  of  Venue. — Perjury. — Discretion  of  Court. — Where,  in  a 
prosecution  for  perjury,  the  defendant  applies  for  a  change  of 
venue  from  the  county,  imder  section  1840,  Bums*  R.  S.  1894,  whether 
it  shall  be  g^ranted  or  not,  is  a  matter  that  rests  in  the  sound  discretion 
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of  the  oourt ;  and  the  exercise  of  that  discretion  will  not  be  reviewed 

unless  it  has  been  clearly  abused. 
Appeal  and  Error. — Bill  of  Exceptions. — Longhand  Manuscript, — 

Evidence.— The  act  of  March  7,  1873  (Acts  1873,  Reg.  Sess.,  194), 

requiring  that  the  longhand  manuscript  of  evidence  to  be  used  on 

appeal  shall  be  filed  with  the  clerk  before  it  is  incorporated  into  the 

bill  of  exceptions,  is  still  in  force. 
Query.— Whether  or  not  the  act  of  March  10,  1875  (Acts  1875,  137), 

is  constitutional. 

From  the  Huntington  Circuit  Court.    Affirmed. 

Kenner  &  Lesh^  and  Cobb  &  Hart,  for  appellant. 

W.  A.  Ketcham,  Attorney-General,  E.  S,  Kelsey,  W. 
F.  DininSy  and  Branyan  &  Branyan,  for  State. 

Howard,  J. — On  affidavit  and  information,  the  ap- 
pellant was  convicted  of  perjury,  and  sentenced  to 
imprisonment  in  the  State's  prison. 

It  is  first  urged  that  the  court  erred  in  overruling 
the  motion  to  quash  the  first  count  of  the  affidavit  and 
information,  under  which  the  conviction  was  had. 
The  reason  given  for  this  contention  is  that  there  is 
repugnancy  between  the  affidavit  and  information,  as 
to  the  date  of  the  offense  charged ;  and  also  that  there 
is  repugnancy  in  the  allegations  of  the  information 
itself. 

The  affidavit  charges  that  the  perjury  was  com- 
mitted, at  the  trial  of  a  certain  cause  in  the  Hunting- 
ton Circuit  Court,  "on  the  2Cth  day  of  September, 
1893."  This  date  appears  twice  in  the  affidavit  with 
the  first  count  of  the  information,  and  twice  also  in 
the  affidavit  with  the  second  count;  and  no  other  date 
is  named  in  either  affidavit. 

In  the  first  clause  of  the  information  it  is  stated 
that  the  action,  in  the  trial  of  which  it  is  alleged  that 
the  appellant  committed  the  act  of  perjury,  was  pend- 
ing in  said  court  "on  the  26th  day  of  September,  1889/*^ 
Vol.  146—12 
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In  a  subsequent  clause  of  the  information^  and  that  in 
which  the  particulars  as  to  the  alleged  false  testimony 
of  appellant  are  set  out,  the  date  of  the  trial,  being 
also  the  date  of  the  alleged  perjury,  is  stated  as  fol- 
lows: "And  said  issue  being  duly  joined  in  said  cause 
between  the  said  claimant  and  the  said  estate,  and  the 
said  i>etit  jury  of  twelve  men  being  duly  impaneled 
and  sworn  to  try  said  cause,  and  said  cause  was  so 
tried  in  the  Huntington  Circuit  Court  on  the  26th  day 
of  September,  1893;  and  said  issues  were  tried  by  said 
court  and  jury,  in  due  form  of  law%  and  he,  the  said 
John  W.  Smith,  was  called  as  a  witness  by  the  claim- 
ant and  plaintiflf  in  said  cause,  and  was  duly  sworn 
in  due  form  of  law  as  such  witness."  The  testimony 
given  by  the  witness,  and  alleged  to  have  been  false, 
is  then  set  out  in  detail  in  the  information. 

The  date  of  the  trial  and  of  the  alleged  perjury, 
September  26,  1893,  being  the  last  date  named  in  the 
information,  agrees  with  the  dates  stated  in  the  affi- 
davit. The  first  date  named  in  the  information,  that 
on  which  it  is  alleged  the  action  was  pending,  Septem- 
ber 26,  1889,  we  are  satisfied,  is  a  mere  clerical  error. 
Yet,  even  if  the  action  were  in  fact  pending  on  Sep- 
tember 26,  1889,  that  circumstance  would  not  be  in- 
consistent with  the  fact  of  the  trial  of  the  cause,  and 
the  commission  of  the  act  of  perjury  on  September 
26,  1893.  Besides,  the  first  date,  in  the  information, 
together  with  all  the  words  and  phrases  relating  to  it, 
may  be  omitted  as  surplusage,  and  we  shall  have  left, 
as  said  in  State  v.  White^  129  Ind.  153,  "sufficient  to  in- 
dicate the  crime  and  person  charged  substantially 
In  the  language  of  the  statute."  Section  2093,  R.  S. 
1894  (section  2006,  R.  S.  1881).  See  also  Drake  v.  State, 
Post,  210. 

As  to  repugnancy  claimed  to  exist  among  the  alle- 
gations of  the  information  itself,  we  think,  after  a 
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careful  reading  of  the  information,  that  it  is  clear  to 
a  common  intent,  and  that  appellant  could  have  suf- 
fered no  harm  from  any  irregularities  of  language 
contained  in  it.  The  crime  of  perjury  is  substantially 
well  charged;  and  the  statute  forbids  the  quashing  of 
an  indictment  or  information,  among  other  defects, 
"for  any  surplusage  or  repugnant  allegation,  when 
there  is  suflScient  matter  alleged  to  indicate  the  crime 
and  person  charged."  Se.ction  1825,  R.  S.  1894  (section 
1756,  R.  S.  1881);  McCool  v.  State j  23  Ind.  127;  Wall 
V.  StatCy  23  Ind.  150;  State  v.  Patterson,  116  Ind.  45. 

What  we  have  said  as  to  the  motion  to  quash  the 
information,  is  equally  applicable  to  the  motion  in 
arrest  of  judgment.  Both  motions,  as  we  think,  were 
properly  overruled. 

Several  errors  are  assigned  and  discussed  as  to  the 
appointment  of  judges  to  try  the  cause.  The  Hon.  C. 
W.  Watkins,  the  regular  judge,  having  been  of  coun- 
sel in  the  case,  called  the  Hon.  J.  T.  Cox,  judge  of  the 
Fifty-first  Judicial  Circuit,  to  try  said  cause,  and  all 
other  causes  that  might  be  brought  before  him  while 
^•acting  as  special  judge  of  this  court."  After  Judge 
Cox  assumed  jurisdiction  of  the  case,  the  appellant 
filed  a  motion  and  affidavit  for  a  change  of  judge  on 
account  of  bias  and  prejudice.  On  the  granting  of  this 
motion,  the  appellant  requested  Judge  Cox  to  call  a 
special  judge  to  hear  the  cause,  but  Judge  Cox  refused 
to  call  another  judge,  for  the  reason  that,  being  him- 
self an  appointee,  he  had  no  authority  to  appoint  an- 
other judge,  that  such  authority  could  be  exercised, 
only  by  the  regular  judge.  This  refusal  of  Judge  Cox 
to  appoint  another  special  judge,  and  the  action  of 
Judge  Watkins,  the  regular  judge,  in  taking  the  bench 
and  making  such  appointment  of  a  second  special 
judge,  was,  we  think,  in  strict  compliance  with  the 
statute.    Only  a  regular  judge  may  appoint  a  special 
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judge  in  his  own  place.  Section  1447^  R  S.  1894;  2 
Oav.  &  H.  10;  2  Davis,  R.  S.  1876,  11;  Acts  1855,  62; 
Burrell  v.  Statey  129  Ind.  290;  Glenn  v.  State,  ex  rel,  46 
Ind.  368;  Cargar  v.  Fee,  119  Ind.  536,  and  140  Ind.  572. 

Hut,  even  if  our  decisions  had  not  so  ruled,  still,  in 
this  case,  as  Judge  Cox  refused  to  appoint  another 
special  judge,  and  the  jurisdiction  of  the  cause  re- 
maining in  the  Huntington  Circuit  Court,  the  regular 
judge  of  that  court  would  have  the  right  to  appoint 
some  one  to  try  the  cause.  This  would  be  required  by 
public  policy.     Singleton  v.  Pidgeony  21  Ind.  118. 

Complaint  is  also  made  that  even  if  Judge  Watkina 
had  power  to  appoinrt;  the  second  special  judge,  he 
ought  to  have  called  another  regular  judge,  and  not 
have  appointed  an  attorney  to  try  the  cause.  The 
statute,  section  1839,  R.  S.  1894  (section  1770,  R  S. 
1881),  leaves  the  appointment  in  such  case  to  the  dis- 
cretion of  the  judge,  providing  only  that  "if  it  shall 
be  difficult,  in  the  opinion  of  the  court,  for 
any  cause,  to  procure  the  attendance  of  such 
judge,"  then  "any  competent  and  disinterested  at- 
torney of  this  State,  in  good  standing,"  shall  be  ap- 
pointed to  try  the  cause.  Judge  Watkins,  in  mak- 
ing the  appointment  complained  of,  said:  "In  the 
opinion  of  the  court  such  regular  judge  cannot  be 
readily  obtained."  And  counsel  do  not  question  but 
that  the  attorney  appointed  was  comj)etent,  disinter- 
ested, and  in  good  standing.  This  would  seem  to  show 
that  the  appointment  was  fully  authorized.  Under 
section  1447,  R.  S.  1894,  already  cited,  the  appoint- 
ment complained  of  might  also  have  been  made. 

Complaint  is  made  that  the  court  overruled  the  mo- 
tion for  a  change  of  venue  from  the  county.  It  is  pro- 
vided in  section  1840,  R.  S.  1894  (section  1771,  R  S. 
1881),  that  "When  the  affidavits  are  founded  upon  ex- 
citement or  prejudice  in  the  county  against  the  de- 
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fendant,  the  court,  in  all  cases  not  punishable  by 
death,  may,  in  its  discretion,  and  in  all  cases  of  felony 
punishable  by  death  shall  grant  a  change  of  venue  to 
the  most  convenient  county." 

On  the  ruling  here  complained  of,  we  may  say,  as 
was  said  by  Judge  Worden,  in  Mershon  v.  State,  44  Ind. 
598:  "There  was  an  affidavit  of  the  appellant,  sup- 
ported by  a£Qdavits  from  others,  for  a  change  from  the 
county;  but  counter-aflBdavits  were  filed,  and,  al- 
though a  strong  case  was  made  for  a  change,  we  can 
not  say  that  there  was  such  an  abuse  of  discretion  in 
overruling  the  motion  as  to  amount  to  error.  Where 
the  application  is  for  a  change  from  the  county, 
whether  it  shall  be  granted  or  not  is  a  matter  that 
rests  in  the  sound  discretion  of  the  court ;  and  the  ex- 
ercise of  that  discretion  will  not  be  reviewed  here, 
unless  it  has  been  clearly  abused.  Fdhnestock  v.  State, 
23  Ind.  231." 

It  is  finally  contended  that  the  court  erred  in  over- 
ruling appellant^s  motion  for  a  new  trial.  Counsel 
for  the  State,  however,  say  that  this  assignment  of 
error  is  unavailable,  for  the  reason,  as  they  contend, 
that  the  bill  of  exceptions  containing  the  evidence  is 
not  in  the  record.  The  basis  for  this  contention  is  that 
the  longhand  manuscript  of  the  evidence  was  not  filed 
in  the  clerk's  office  before  it  was  incorporated  in  the 
bill  of  exceptions,  contrary  to  the  requirement  of  the 
statute.  Section  1476,  R.  S.  1894  (section  1410,  R.  S. 
1881). 

The  certificate  of  the  judge  shows  that  the  bill  of 
exceptions  was  presented  to  him  and  signed  August 
13,  1895;  while  the  certificate  of  the  clerk  shows  that 
the  longhand  manuscript  of  the  evidence,  and  also  the 
bill  of  exceptions,  were  not  filed  in  his  office  until 
August  14,  1895.  It  is  the  rule,  as  required  by  said 
statute,  and  as  firmly  fixed  by  the  decisions  of  this 
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court,  that  the  longhand  manuscript  copy  of  the  evi- 
dence, as  taken  down  by  the  shorthand  reporter,  shall 
be  filed  in  the  clerk's  office  before  it  is  incorporated 
in  the  bill  of  exceptions.  Holt  v.  Itoekhill,  143  Ind.  530, 
and  DeHart  v.  Board,  etc.,  143  Ind.  363,  and  author- 
ities cited  in  those  cases. 

Counsel  for  appellant  say,  in  answer,  that  said  sec- 
tion 1476,  R.  S.  1894  (section  1410,  R.  S.  1881),  pro- 
viding for  the  filing  of  the  longhand  manuscript  in  the 
clerk's  ojffice,  and  its  incorporation  in  a  bill  of  excep- 
tions, is  invalid  as  applied  to  Huntington  county. 
They  say  that  said  section  was  originally  enacted  as 
section  6  of  an  act  entitled,  "An  act  authorizing  the 
appointment  of  shorthand  reporters  for  certain 
courts  of  record  in  this  State  (in  counties  containing 
a  population  of  70,000,  or  more),  and  prescribing  their 
duties,  and  compensation  of  such  reporters."  (Ap- 
proved March  10, 1875.  Acts  1875, 137.)  That  Hunting- 
ton county  does  not  contain  a  population  of  70,000,  as 
this  court  knows,  and  therefore  the  act  in  question,  in- 
cluding said  section  1476,  R.  &  1894  (section  1410,  R. 
S.  1881),  being  section  6  of  said  act,  has  n-o  application 
to  a  cause  tried  in  the  Huntington  Circuit  Court 

This,  we  believe,  is  the  first  time  that  the  validity 
of  the  statute  here  assailed  has  been  questioned  in 
this  court  It  must  be  admitted  that  the  position  as- 
sumed by  counsel  would  seem  to  be  well  taken,  and 
that  the  act  of  March  10,  1875,  could  apply  only  in 
the  courts  of  counties  having  70,000  inhabitants  or 
more.  Query.  Whether  such  act  is  not  local  or 
special,  and  so,  with  its  numerous  amendments,  in- 
valid, as  in  violation  of  section  22  of  Art.  4,  of  the  con- 
stitution, forbidding]:  local  or  special  laws  "regulating 
the  practice  in  courts  of  justice?" 

But  while  section  1476,  R.  S.  1894  (section  1410,  R.  S. 
1881),  although  brought  into  the  revised  statutes  as 
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section  6  of  the  act  of  March  10,  1875,  may,  therefore, 
together  with  the  whole  act  of  which  it  is  a  part,  as 
w^ell  as  its  several  amendments,  be  invalid;  yet,  as 
will  be  found  on  examination,  the  provisions  con- 
tained in  said  section,  are  the  same  as  those  contained 
in  another  act,  which  is  still  in  force,  and  which  latter 
act  applies  to  the  courts  of  all  counties  in  the  State. 

In  section  1  of  an  act  entitled  "An  act  concerning 
the  employment  of  shorthand  reporters,  regulating 
their  duties,  and  providing  that  the  original  longhand 
manuscript  report  of  evidence  may  be  used  on  appeal 
in  certain  cases,"  approved  March  7,  1873,  Acts  1873, 
Rg.  Sess.  194,  we  find  contained,  in  full  and  in  the 
exact  language,  all  the  provisions  of  section  1476, 
R.  S.  1894  (section  1410,  R.  S.  1881).  This  act  of  March 
7, 1873,  so  far  as  we  can  learn,  has  never  been  repealed 
or  amended,  and  is  yet  in  full  force  and  effect.  Galvin 
V.  State^  ex  rely  56  Ind.  51. 

As  to  the  further  contention  of  counsel,  that  it  was 
held  by  this  court,  in  HvJl  v.  Louth,  Odn.,  109  Ind.  316, 
that  '  'where  the  longhand  manuscript  of  the  evidence  is 
"where  the  longhand  manuscript  of  the  evidence  is 
filed  with,  and  as  a  part,  of  the  bill  of  exceptions,  that 
is  a  sufficient  filing-,"  it  may  be  said  that  such  holding 
was,  in  effect,  disapproved  and  said  case  overruled  to 
that  extent  in  the  more  recent  cases  of  Holt  v.  RocJchilly 
and  Dell  art  v.  Boardy  etc.,  supra. 

The  bill  of  exceptions  is  therefore  not  a  part  of  the 
record,  and  the  questions  raised  in  the  motion  for  a 
new  trial  cannot  be  considered. 

The  judgment  is  affirmed. 
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|l46  184  Will.— 2/eWer  to  Beneficiary. — ^Where  a  husband  by  his  last  will 

i^  ^5*  makes  his  wife  his  sole  beneficiary,  a  letter  to  her  in  reference  to 

el64  67  the  disposition  of  his  property,  not  being  attested  as  required  by 

statute,  is  not  of  a  testamentary  character. 
Same. — Letter  to  Beneficiary. — Trust. — ^Where  a  testator  makes  his 
wife  his  sole  and  absolute  beneficiary,  a  letter  to  her,  of  the  same 
date  as  the  will,  informing  her  of  the  terms  of  the  will,  advising 
her  as  to  the  management  of  the  estate  and  expressing  a  hope  that 
she  would  deed  certain  real  estate  to  a  person  named,  and  thkt  she 
would  have  sufficient  after  paying  all  debts  to  assist  his  children  as 
they  might  need  from  time  to  time,  and  expressing  full  confidence 
that  she  would  act  justly  toward  all,  closing  with  a  desire  that  she 
should  have  a  competence  during  life  and  that  she  would  give  what 
remained  equally  to  his  children,  does  not  create  an  enforcible  trust 
in  favor  of  the  children. 
Same. — Parol  Promise  of  Beneficiary, — Constructive  Trust. — Trtui 
Ex  Malefido. — The  violation  of  a  parol  promise  by  the  sole  and  ab- 
solute beneficiary  to  the  testator,  to  carry  out  his  wishes,  expressed 
in  a  letter  written  to  the  beneficiary  by  such  testator,  is  not  such  a 
fraud  as  will  create  a  trust  ex  malefieio. 
Same.— ParoZ  Promise  of  Beneficiary. — Statute  of  Frauds. — ^A  parol 
promise  to  a  testator  by  the  sole  beneficiary  of  his  will  to  give  cer- 
tain property  to  another  person  is  void  so  far  as  it  involves  the 
transfer  of  real  estate,  or  of  personal  property  in  a  sum  greater 
than  $50.00. 
Same.— Equity.— Executory  Parol  Tru^t— Equity  will  not  enforce, 
in  behalf  of  a  mere  volunteer,  an  executory  parol  trust. 

From  the  Carroll  Circuit  Court     Affirmed. 
O.  Burry,    Palmer  &  Spencer  and   Oould  &  Eld- 
ridge,  for  api>ellants. 

Wallace  &  Baird,  for  appellees. 

Hackney,  C.  J.— The  late  Honorable  Godlove  S. 
Orth,  by  his  last  will,  devised  and  bequeathed  to  Mary 
Ann  Orth,  who  was  his  second  wife,  all  of  his  real  and 
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persooal  property,  without  condition,  reservation,  or 
limitation.  Bearing  the  date  of  said  will  and  accom- 
panying the  same  was  this  letter  from  the  testator 
to  his  said  wife : 

"To  My  Dear  Wife — Among  my  papers  you  will 
find  my  will  of  this  date.  I^givg^aiui-hfiiineath  to  you 
all  my  property,  real  and  personal.  I  do  this  because 
it  will  greatly  facilitate  the  settlement  of  my  estate, 
will  tend  to  save  unnecessary  costs  and  expenses  and 
will  give  you,  if  properly  managed,  a  competence  dur- 
ing your  life,  and  something  for  each  of  the  children, 
Will,  Mollie,  and  Hal  thereafter. 

"After  the  payment  of  all  my  debts,  I  trust  you  will 
have  sufficient  left  to  assist  all  my  children  as  they 
may  need  from  time  to-tkne,  without,  however,  en- 
dangering 3'our  own  support,  and  I  have  full  confi- 
dence that  you  will  act  justly  toward  all. 

"Unfortunately,  as  you  know,  I  am  heavily  in  debt, 
but  by  prudent  management,  I  think,  you  can  save  oup 
Benton  county  farms,  or  at  least  the  640  acres,  being 
in  section  12,  and  selling,  if  necessary,  the  two  eighty- 
acre  tracts  in  section  1.  The  two  houses  occupied  by 
W.  M.  Orth  and  Jos.  Ewing,  are  now  held  by  us 
jointly,  and  on  mV  death  will  become  your  property 
without  the  will.  I  should  like  very  much,  and  hope 
you  will,  as  soon  as  you  find  you  can  safely  do  it,  make 
a  deed  to  my  granddaughter,  Lizzie  Kay  Orth,  for  the 
house  now  occupied  by  her  father,  this  will  furnish 
them  with  a  home. 

"Our  land  in  Bollinger  county,  Missouri,  is  also  held 
by  us  jointly,  and  after  my  death  will  belong  to  you 
without  the  will.  Some  of  my  creditors  may  want 
their  monev  sooner  than  vou  can  realize  bv  sale  of 
property;  in  such  event,  I  advise  you  to  borrow  money, 
by  giving  mortgage  on  some  of  my  property,  but  I 
would  advise  you  not  to  mortgage  your  own  property 
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for  any  such  purpose.  Unless  I  am  much  mistaken, 
the  rents  from  the  city  property  and  farms  will  always 
be  more  than  sufficient  to  pay  taxes  and  interest  on 
my  debts,  but,  of  course,  it  will  be  good  policy  to  sell 
property  as  fast  as  you  can  conveniently,  without  sac- 
rifice, and  apply  proceeds  to  the  payment  of  my  debts. 
Whenever  you  can  sell  any  of  your  own  property, 
especially  that  which  is  unproductive,  I  advise  you  to 
do  so,  and  apply  proceeds  to  the  payment  of  my  debts, 
thus  relieving  the  property,  which  by  the  will  becomes 
yours,  of  the  debts  against  the  same.  I  do  not  think 
it  necessary  to  administer  on  the  estate,  you  can  settle 
without  it  I  think.  But  should  it  become  necessary, 
you  can  take  out  letters  yourself,  or  join  some  good 
friend  with  you.  You  will  need  advice.  Hal  will,  of 
course,  be  on  hand,  besides  others  whom  you  may  re- 
gard as  trustworthy.  Do  not  pay  my  debts  until  a  full 
examination,  for  it  might  so  happen  that  claims  will 
be  presented  through  mistake  or  otherwise,  or  with- 
out proper  credits  allowed.  In  my  papers  you  will 
generally  find  receipts  and  memoranda  in  reference  to 
all  my  business  affairs.  Have  all  these  carefully  ex- 
amined. In  a  word,  act  carefully,  prudently,  and 
under  such  good  advice  as  you  can 'procure,  and  act 
justly  towards  yourself  and  towards  all  my  children, 
and  I  shall  be  content.  My  desire  in  this  matter  is 
that  all  my  debts  be  paid,  that  you  have  a  competence 
during  your  life,  and  then,  what  is  left  give  to  all  the 
children  alike.    Farewell.  Godlove  S.  Ortil'^ 

In  December,  1882,  he  departed  this  life,  leaving 
surviving  him  his  widow,  said  Mary  Ann  Orth,  who 
elected  to  take  under  the  will,  Harry  A.  Orth,  and 
Marv  Orth  McNutt,  his  children  bv  said  Marv  Ann, 
and  William  M.  Orth,  a  son  by  his  former  wife.  Since 
the  death  of  the  testator  said  Mary  Ann  Orth  and  Wil- 
liam M.  Orth  have  departed  this  life  intestate;  Harry 
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A.  Orth  is  administrator  de  bonis  norij  with  the  will 
annexedy  of  the  estate  of  said  testator,  and  is  admin- 
istrator of  the  estate  of  said  Mary  Ann  Orth ;  William 
M.  Orth  left  surviving  as  his  o^ly  heirs,  the  appel- 
lants, Eliza  Gertrude  Orth,  his  widow,  and  Lizzie  Ray 
Orth,  his  daughter,  and  the  appellant  Spencer  is  ad- 
ministrator of  said  William's  estate. 

Said  appellants  instituted  this  suit,  in  oight  para- 
graphs of  complaint,  against  the  appellees,  Mary  Orth 
McNutt  and  Harry  A.  Orth  personally,  and  as  admin- 
istrator of  said  two  estates  of  his  father  and  his 
mother.  Harry  A.  Orth  and  Mary  Orth  McNutt  sev- 
erally demurred  to  each  paragraph  of  the  complaint, 
stating  as  causes  of  demurrer  that  neither  paragraph 
stated  facts  sufficient  to  constitute  a  cause  of  action, 
and  that  several  causes  of  action  were  improperly 
joined.  Harry  A.  Orth,  in  his  capacity  as  adminis- 
trator de  bonis  non^  demurred  separately  to  each  para- 
graph of  complaint,  stating  as  causes  of  demurrer  a 
want  of  sufficient  facts,  a  want  of  jurisdiction  over 
his  person,  and  a  want  of  jurisdiction  of  the  subject- 
matter  of  the  action.  Pending  the  demurrers,  the 
plaintiffs  dismissed  their  action  as  to  the  estate  of 
Mary  Ann  Orth,  and  thereupon  the  court  sustained 
said  several  demurrers  to  the  several  paragraphs  of 
complaint.  Upon  that  ruling  arise  the  only  questions 
I  for  review. 

The  first  paragraph  of  complaint  alleged  the  execu- 
tion of  the  will  and  of  said  letter,  both  of  which  were 
exhibited  by  reference,  and  alleged  that  Mary  Ann 
Orth  knew  the  contents  of  said  letter,  and  promised 
said  Godlove  to  carry  out  the  requests  and  intention 
expressed  in  said  letter;  that  said  Godlove,  during  his 
last  illness,  would  have  made  other  provisions  in 
favor  of  said  William,  but  that  Mary  Ann,  Harry 
A.,    and    Mary    O.,    conspired    to  deprive    William 
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of  any  interest  in  the  estate,  and  did,  by  promisee  and 
protestations,  dissuade  said  Godlove  from  making 
changes  in  his  will,  and  that  they  did,  during  his  last 
sickness,  exclude  from  his  room  and  bedside  the 
friends  of  William,  and  persons  who  might  secure  a 
change  in  said  will;  that,  a  few  days  before  his  death, 
said  Godlove  called  to  his  bedside  his  said  wife  and  his 
three  children,  and  in  the  presence  of  each  and  all  of 
them  had  said  wife  and  said  children,  Harry  A.  and 
Mary  O.,  to  piomLse  to  carry  out  the  wishes  expressed 
in  said  letter.  It  is  also  alleged  that  parts  of  the 
estate  were  converted  by  Mary  Ann  Orth  and  parts 
were  made  over  to  and  converted  by  said  Harry  A. 
and  Mary  O.;  that  Mary  A.,  when  executrix,  and 
Harry  A.,  as  administrator  de  bonis  norij  made  no  in- 
ventory and  no  accounting  to  the  court  of  the  assets 
of  the  estate,  or  any  disposition  of  the  same.  An  ac- 
counting and  partition  are  prayed  upon  the  theory 
that  the  letter  and  the  praljuromisi^  created  a  trust  in 
favor  of  William  M.  in  the  property  of  the  estate  of  his 
father. 

The  second  paragraph  alleges  substantially  the 
same  facts,  but  adds  that  after  the  death  of  Godlove 
S.  Orth,  his  widow,  Mary  Ann  Orth,  stated  to  William 
M.  Orth  that  she  was  intending  and  endeavoring  to 
treat  all  the  children  alike,  according  to  the  expressed 
wishes  of  his  father;  that,  pursuant  to  that  expressed 
intention  and  her  promise,  she  procured  a  will  to  be 
written,  which,  to  some  extent,  would  carry  out  such 
wishes;  that  said  Harrv  A.  and  Marv  O.,  further  con- 
triving  to  defraud  William  of  that  portion  of  the 
estate  of  his  father,  which,  after  the  death  of  Mary 
Ann  would  rightfully  belong  to  him  or  his  heirs,  by 
importunities,  and  by  appealing  to  the  maternal  feel- 
ing of  said  Mary  Ann  Orth  in  an  improper  manner, 
before  and  during  her  last  sickness,  postponed  from 
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time  to  time  the  execution  of  such  will  until  Mary 
Ann  Orth  died  without  making  provision  for  said  Wil- 
liam.   By  this  paragraph  damages  are  sought 

The  third  paragraph  differs  from  the  first  in  alleg- 
ing a  promise  by  Mary  Ann  Orth  to  William  Orth, 
after  the  death  of  Godlove  S.  Orth,  to  carry  out  the 
wishes  expressed  in  said  letter,  and  frequent  requests 
by  William  M.  that  she  do  so,  and  that  she  died,  hav- 
ing neglected  to  comply  with  that  promise.  Damages 
are  claimed  by  this  paragraph. 

The  fourth  paragraph  pleads  the  facts  alleged  in  the 
second  paragraph,  but  upon  the  theory  of  a  trust,  as 
in  the  first  paragraph,  seeks  an  accounting  and  par- 
tition. 

The  fifth  paragraph  alleges  substantially  the  facts 
pleaded  in  the  first,  second,  and  third  paragraphs,  and 
demands  an  accounting  and  partition. 

The  sixth  paragraph  differs  from  the  third  in  alleg- 
ing that  the  promise  of  Mary  Ann  Orth  to  William 
M.,  to  carry  out  the  wishes  of  his  father,  as  expressed 
in  said  letter,  was  induced  by  a  threat  of  said  William 
to  sue  her  for  the  enforcement  of  his  claim,  and  that 
by  reason  of  her  said  promise  and  in  consideration 
thereof  he  desisted  from  suing  as  he  had  intended. 
An  accounting  and  partition  were  prayed. 

The  seventh  paragraph  alleged  the  facts  of  the 
sixth,  and,  instead  of  an  accounting  and  partition, 
sought  damages. 

The  eighth  paragraph  was  the  same  as  the  sixth, 
omitting  the  allegation  that  William  M.  Orth  with- 
held suit  in  consideration  of  the  promise  of  Mary  Ann 
Orth  to  provide  for  him,  and  that  she  had  died  with- 
out executing  her  will.  In  addition  to  the  facts 
pleaded  in  the  sixth  paragraph,  it  was  alleged  that 
Harry  A.  and  Mary  O.  wrongfully  converted  to  them- 
selves the  property  of  Godlove  S.  Orth  remaining  at 
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the  death  of  Mary  Ann  Orth.    The  demand  wa«  for 
damages. 

The  complaint  covers  ninety  pages  of  typewritten 
legal  cap,  and  the  paragraphs  differ  so  slightly  that 
we  have  deemed  it  advisable  to  state  them  briefly, 
rather  than  to  set  them  out  at  length. 

Our  statute  of  wills,  section  2746,  R.  S.  1894,  pro- 
vides that  "No  will  except  a  nuncupative  will  shall 
affect  any  estate,  unless  it  be  in  writing,  signed  by  the 
testator,  or  by  some  one  in  his  presence  with  his  con- 
sent, and  attested  and  subscribed  in  his  presence  by 
two  or  more  competent  witnesses/^  It  would  seem 
unnecessary  to  remark  that  this  provision  is  wise,  in 
its  purpose  to  require  the  solemn  and  almost  sacred 
disposition  of  property  by  testament,  to  exclude  un- 
authentic writings,  the  possible  subjects  of  forgery, 
and  evidence  of  parol  declarations  of  devii^e  and  be- 
quest, the  possible  subjects  of  false  testimony.  The 
letter  of  the  testator,  if  it  contained  testamentary 
words,  has  not  the  attestation  required  by  the  statute, 
to  entitle  it  to  recognition  as  his  will,  nor  does  it  carry 
even  the  force  of  recognition  by  any  reference  from 
within  the  lines  of  the  will.  It  is  not  acknowledged, 
as  required  in  the  case  of  deeds,  even  if  that  should  be 
suflftcient,  and  has  no  other  authentic  protection  from 
the  rule  guarding  against  forged  instruments  of  title. 
We  do  not  regard  the  letter  as  of  a  testamentary 
character.  See  McCarty^  Admr.^  v.  Wntemian^  84  Ind. 
550;  Moore  J  Treas.y  v.  Stephens^  Exr.^  97  Ind.  271. 
Indeed,  we  do  not  understand  counsel  to  in- 
sist that  by  it  William  M.  Orth  became  a  de- 
visee or  legatee,  but  it  may,  possibly,  be  con- 
sidered in  determining  the  intention  of  the  testator 
in  the  provisions  made  by  his  will.  Copelandy  Exr.y  v. 
Summers^  138  Ind.  219.  In  so  receiving  it,  however, 
we  should  be  mindful  of  the  rule  that  the  authentic 


MAY  TEEM,  1896— Vol.  145.  191 

Orth  et  al.  v.  Orth  et  aJ. 

provisioiis  of  the  testament  itself  are  recognized  by 
the  statute  as  the  most  worthy  source  of  information 
as  to  the  testator's  intention^  and  that  where  the  in- 
tention there  manifested  is  without  uncertainty  or 
doubt,  we  should  be  slow  to  permit  doubt  or  uncer- 
tainty to  thrust  itself  into  the  will  and  thwart  that 
clearly  expressed  and  otherwise  certain  intention. 

The  only  disposition  of  property,  made  by  the  will, 
was  in  the  following  language: 

"I  do  hereby  devise  and  bequeath  to  my  wife,  Mary 
Ann  Orth,  in  fee-simple,  all  and  singular,  my  real 
estate,  of  whatsoever  nature  or  description,  situate 
in  Tippecanoe,  Benton,  and  White  counties,  Indiana, 
all  of  my  real  estate  in  the  states  of  Iowa  and  Mis- 
souri, or  wheresoever  else  situated  and  of  which  I 
may  die  seized  or  possessed. 

"And  I  do  further  give,  devise  and  bequeath  to  my 
wife,  Mary  Ann  Orth,  absolutely,  all  of  my  personal 
estate,  of  whatever  nature  or  description,  which  may 
be  owned  by  me  at  the  time  of  my  death.  I  hereby 
grant  to  my  said  wife  full  power,  either  with  or  with- 
out administration  on  my  estate,  to  collect  all  my 
debts  and  chooses  in  action,  and  to  do  whatever  may 
be  necessary  in  the  final  settlement  of  my  estate,  here- 
by enjoining  upon  her  to  pay  all  ju^  debts  and  Uabil- 
iiieB  as  soon  after  my  death  as  may  be. 

"Should  administration  on  my  estate  be  necessary 
or  desirable,  I  hereby  appoint  my  said  wife  executrix 
of  this,  my  last  will  and  testament,  giving  her  author- 
ity to  associate  one  or  more  persons  with  her  in  the 
execution  of  this  trust. 

"I  desire  all  my  dear  children  to  know  and  feel  that 
this  disposition  of  my  estate  is,  in  my  judgment,  the 
best  under  all  the  circumstances  surrounding  it — 
knowing  that  they  will  find  my  said  wife  as  much 
disposed  to  love  and  care  for  them,  and  to  deal  justly 
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by  them,  as  I  have  always  felt  and  acted  toward  them 
myself." 

It  would  be  difficult,  if  not  impossible,  to  conceive 
or  to  reduce  to  words  a  more  sweeping  and  unfettered 
disposition  of  property,  or  a  clearer  or  more  certain 
designation  of  the  object  of  the  bounty.  Mary  Ann 
Orth  was  given,  in  fee-simple,  all  of  the  real  estate, 
and  was  given,  absolutely,  all  of  the  personal  prop- 
erty. Considering  the  letter  as  if  it  followed  these  un- 
ambiguous declarations  of  intention  to  vest  in  the 
wife  the  fullest  title  known  to  the  law,  and  we  will 
determine  its  legal  and  equitable  effect.  We  have 
already  seen  that  it  does  not  arise  to  the  standard  of  a 
testament,  and  we  are  now  to  look  at  it,  to  ascertain  if 
it  bespeaks  the  testator's  intention  to  have  encum- 
bered the  devise  and  bequest  with  a  trust  in  favor  of 
his  children.  Almost  the  first  words  of  the  letter, 
which  is  addressed  to  his  wife,  are:  "I  give  and  be- 
queath to  you  all  my  property,  real  and  per- 
sonal." She  is  advised  of  his  financial  embar- 
rassment, and,  in  a  practical,  thoroughly  busi- 
ness-like course,  she  is  advised  how  to  take 
the  best  advantage  of  the  embarrassment.  In 
this  advice  the  intention  is  repeated  that  her  title  and 
holding  is  unqualified,  for  he  suggests  that  of  her 
property,  not  received  by  devise,  she  sell  that  which 
is  upproductive,  paying  his  debts  with  the  proceeds, 
and  "thus  relieving  the  property  which,  by  the  will, 
becomes  yours."  There  is  no  word  of  command  in  the 
letter,  but  its  tone  ifi-^eptirely  advisory.  True,  there 
are  expressions  of  hope,  of  confidence,  and  of  request. 
The  hope  is  that  his  indebtedness  may  not  sweep  away 
the  estate  and  leave  the  wife  without  support  during 
her  life,  without  means  to  help  his  children  from  time 
to  time,  as  they  may  need  it,  and  without  something 
which  she  may,  at  the  end,  give  to  his  children.    The 
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confidence  that  she  will  so  help  his  children  from  time 
to  time,  and  finally,  "what  is  left  give  to  all  the  chil- 
dren alike."  The  request  that  she  convey  to  William's 
daughter,  Lizzie  Ray  Orth,  as  a  home  for  William's 
family,  a  house  and  lot  belonging  to  the  wife  inde- 
pendently of  the  will. 

There  is  not  a  syllable  expressing  the  intention  to 
charge  the  estate  devised  with  an  enforceable,  legal 
or  equitable  trust  in  favor  of  the  children.  There  is 
that  which,  from  various  expressions,  denotes  a  con- 
fiding trust  in  the  wife  that  she  will  deal  fairly, 
justly,  and  equitably  with  his  children.  That  trust 
raises  but  a  moral  obligation,  and  creates  no  interest 
in  the  property  in  favor  of  the  children,  and  does  not 
burden  the  absolute  title  given  by  the  will  to  the  wife. 
In  1  Lewin  Trusts  (ed.  1888),  page  135,  it  is  said: 
"Where  both  objects  and  property  are  certain,  yet  no 
trust  will  arise,  if  the  testator  expressly  declare  that 
the  language  is  noi  to  be  deemed  imperative,  or  the 
construing  it  a  trust  would  be  a  contradiction  to  the 
terms  in  which  the  preceding  bequest  is  given;  or,  if, 
all  the  circumstances  considered,  it  is  more  probable 
that  the  testator  meant  to  communicate  a  mere  dis- 
cretion J  ♦  •  ♦  ♦  or  if  a  testator  give  the  property 
to  his  wife,  *well  knowing  her  sense  of  justice  and  love  of 
family^  and  feeling  perfect  confidence  that  she  will 
manage  the  same  to  the  best  advantage  for  the  bene- 
fit of  the  children;'  or,  *to  be  used  by  her  in  such  ways 
and  means  as  she  may  consider  best  for  her  own  bene- 
fit and  that  of  my  three  children;'  or,  'feeling  confident 
that  she  will  act  justly  to  our  children  in  dividing  the 
same  when  no  longer  required  by  her'  or,  4n  full  con- 
fidence that  she  will  do  what  is  right  as  to  the  dis- 
posal thereof  between  my  children,  either  in  her  life 
time,  or  by  will  after  her  decease;'  or,  'to  be  at  her 
Vol.  146—13 
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disposal  in  any  way  she  may  think  best  for  the  bene- 
fit of  herself  and  family;'  or,  ^to  his  wife  absolutely, 
with  full  pow.er  for  her  to  dispose  of  th-e  same  as  she 
may  think  fit  for  the  benefit  of  his  family,  having  full 
confidence  that  she  will  do  so.'  "  We  cite  in  support 
of  the  text  the  following  decisions:  Harper  v.  PlielpSy 
21  Conn.  256,  257;  McCreary  v.  Biirns.n  S.  Car.  45; 
Colton  V.  Colt  on,  21  Fed.  Rep.  594;  Foose  v.  Whit- 
more,  82  N.  Y.  405,  37  Am.  Rep.  572;  Howard  v.  Car- 
usi,  109  U.  S.  725 ;  Hopkins  v.  Glunt,  111  Pa.  St.  287 ; 
Mclntyre  v.  Mclntyre,  123  Pa.  St.  329 ;  Rose  v.  Porter, 
141  Mass.  309. 

There  should  be  no  confusion  of  the  expression  of 
the  testator  of  confidence  that  his  wife,  at  her  death, 
would  provide  for  the  children,  with  the  absolute  de- 
vises and  bequests  of  the  will  so  as  to  possibly  imply 
a  life-estate  rather  than  a  fee-simple  in  the  wife.  No 
such  contention  is  made  by  the  appellants,  but  the  one 
inquiry  arising  from  the  letter  is:  does  it  point  a  trust 
in  the  property  devised,  or  bespeak  the  testator's  in- 
tention to  raise  a  trust  in  favor  of  his  children?  Very 
clearly,  we  think,  it  does  not  But,  while  considering 
it  as  if  a  part  of  the  will,  suppose  its  terms- were  more 
obscure  and  doubtful  than  we  have  regarded  them, 
and  that  they  should  make  the  question  doubtful  as  to 
whether  the  testator  intended  to  narrow  the  otherwise 
free  and  unfettered  devise  and  bequest  Our  duty 
would  then  be  to  disregard  the  doubt  and  adhere  to 
the  clearly  expressed  provisions  as  indicating  the  in- 
tention of  the  testator.  As  said  in  the  recent  case  of 
Ross  V.  Rossj  135  Ind.  367:  "Where  an  estate  in  fee  is 
devised  in  one  clause  of  a  will,  in  clear  and  decisive 
terms,  it  cannot  be  taken  away  or  cut  down  by  raising 
a  doubt  upon  a  subsequent  clause,  nor  by  inference 
therefrom,  nor  by  any  subsequent  words  that  are  not 
as  clear  and  decisive  as  the  words  of  the  clause  giving 
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the  estate  in  fee.  Bailey  v.  Sanger j  108  Ind.  264; 
O'Boyle  v.  Tlionias,  Trustee^  116  Ind.  243.'^ 

The  ease  of  Fullemcidcr^  Admr.y  y.Watsoriy  113  Ind.  18, 
involves  the  two  questions  as  to  considering  the  effect 
of  words  of  recommendation,  and  excluding  those 
merely  casting  doubt  upon  provisions  otherwise 
clearly  made.  There  the  will  gave  to  the  wife,  by  de- 
cisive words,  the  personal  estate,  but  followed  the 
words  of  bequest  with  the  following:  "to  have,  use 
and  enjoy  the  same  as  she  may  choose,  and  to  dispose 
of  the  same  in  such  manner  as  she  may  desire;  yet 
I  request  that  if,  at  the  time  of  her  decease,  any  of  the 
personal  property  shall  remain  undisposed  of,  it  be 
given  to  the  children  of  my  son  *  *  and  the  children 
of  my  daughter  *  *."  This  court  said  of  the  bequest: 
"We  are  very  far  within  the  authorities  when  we 
affirm  the  proposition  that,  where  a  bequest  of  per- 
sonal property,  without  limitation  to  life  or  a  particu- 
lar use,  is  made,  and  is  accompanied  by  an  absolute 
power  of  disposition,  the  first  taker  takes  the  whole 
interest.  It  has  been  for  centuries  the  rule  that,  where 
the  whole  estate  is  absolutely  devised,  a  repugnant 
condition  must  yield.  Allen  v.  Craft,  109  Ind.  476. 
But  here  there  is  no  condition,  for  the  words  employed 
are  words  of  recommendation,  not  words  of  condition 
or  restriction,  and  the  case  is  within  the  rule  declared 
by  the  adjudged  cases.  Van  Qord^r  v.  Smithy  99  Ind. 
404,  and  cases  cited;  Stowell  v.  Hastings,  59  Vt.  494,  59 
Am.  Rep.  748;  Howard  y,  Caruste,  109  U.  S.  725;  Knight 
V.  Knight,  3  Beavan,148;  2  Story  Eq.  Jur.,  section  1070." 

Considered  as  a  rule  for  ascertaining  the  intention 
of  the  testator,  there  is  no  room  to  distinguish  be- 
tween bequests  of  personal  property  and  devises  of 
real  estate.  The  force  of  the  letter,  in  the  creation  of  a 
trnst,  certainly  gains  no  strength  by  considering  it 
apart  from  the  will,  where  it  must  stand,  and  where. 
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as  we  have  said,  the  courts  should  be  slow  to  accept 
it  in  the  face  of  the  Statutes  of  Wills,  et-Icagts,  and 
of  Frauds,  as  impairing  the  force  of  solemn  testa- 
mentary provisions,  made  in  conformity  to  the  statr 
utes.  Appellants'  learned  counsel  strenuously  in- 
sist that  they  do  not  set  up  the  letter  as  creating  the 
trust  upon  which  they  rely,  but  insist  that  the  trust 
which  they  would  enforce,  and  for  the  violation  of 
which  they  seek  damages,  is  a  trust  ex  makfidHj  or,  a 
constructive  trust,  arising  from  the  fraudulent  con- 
duct of  Mrs.  Orth  subsequent  to  the  execution  of  the 
will. 

The  position  of  counsel  is  stated  by  them  in  a  quota- 
tion, supplemented  by  the  authorites  they  cite,  which 
we  take  from  their  brief: 

"Where  a  person,  knowing  that  a  testator,  in  mak- 
ing a  disposition  in  his  favor,  intends  it  to  be  applied 
for  purposes  other  than  his  own  benefit,  either  ex- 
pressly promises,  or  by  silence  implies,  that  he  will 
carry  the  testator's  intention  into  effect,  and  the  prop- 
erty is  left  to  him  upon  the  faith  of  that  promise,  or 
undertaking,  it  is  in  effect  a  case  of  trust;  and  in  such 
a  case  the  court  will  not  allow  the  devisee  to  set  up 
the  statute  of  frauds — or  rather  the  statute  of  wills, 
by  which  the  statute  of  frauds  is  now,  in  this  respect, 
superseded;  and  for  this  reason  the  devisee,  by  his 
conduct,  has  induced  the  testator  to  leave  him  the 
property;  and,  as  Lord  Justice  Turner  says,  in  Russell 
V.  Jaclcsoiiy  no  one  can  doubt  that,  if  the  devisee  had 
stated  that  he  w^ould  not  carry  into  effect  the  inten- 
tions of  the  testator,  the  disposition  in  his  favor  would 
not  have  been  found  in  the  will.  But  in  this  the  court 
does  not  violate  the  spirit  of  the  statute;  but  for  the 
same  end,  namely,  prevention  of  fraud,  it  engrafts  the 
trust  on  the  devise,  by  admitting  evidence  which  the 
statute  would  in  terms  exclude,  in  order  to  prevent 
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the  party  from  applying  the  property  to  a  purpose 
foreign  to  that  for- which  he  undertook  to  hold  it." 

(1636)  Rockwood  v.  Rockwood,  1  Cro.  Eliz.  164 ;  (1678) 
Chamberlainey.  Chamberlaine,  Freeman  Ch.  34;  (1684) 
Thynn  v.  Thynn,  1  Vem.  295,  296  ;  (1689)  Deven- 
ish  V.  Baines^  1  Ch.  Prec.  3 ;  ( 1705 )  Oldham  v. 
Litchfordy  2  Vem.  506 ;  (1747)  Drakeford  v.  Wilks, 
3  Atk.  639  ;  (1748)  Reech  v.  Kennegal,  1  Ves.  Sr. 
122,  123;  S.  C.  C.  1  Amb.  67,  1  Wils.  227; 
(1796)  Barrow  v.  Oreenough^  3  Ves.  Jun.  151,  152 ; 
(1798)  Byrn  v.  Godfrey,  4  Ves.  Jun.  6,  10  ;  (1804) 
Stickland  v.  Aldridge,  9  Ves.  Jun.  516;  (1812)  Pame 
V.  Hall,  18  Ves.  Jun.  475  ;  (1813)  Chamberlain  v. 
Agary  2  Ves.  &  B.  259  ;  (1836)  Podmore  v.  Chinning, 
7  Sim.  644 ;  (1852)  Russell  v.  Jackson,  10  Hare 
198,  204,  211;  (1855)  Wallgrave  v.  Tebbs,  2  Kay 
&  J.,  313,  321-2  ;  (1856)  Tee  v.  Ferris,  2  Kay  & 
Ji  357  ;  (1861)  Moss  v.  Cooper,  1  J.  &  H.  352,  866 ; 

(1869)  Jones  v.  Badley,  L.  E.  3  Eq.  635,  652 ;  (1869) 
McCormicky.  Chrogan,  L.  E.  4  Eng.  &  I.  Appls.  82 

(1870)  Springett  v.  Jenings,  L.  E.  10  Eq.  487,  495 
(1878)  Rowbotham  v.  Dunnett,  8  Ch.  Div.  430,  436 
(1884)Boyes  Case,  26  Ch.  Div.  531,  535;  (1826)Owing's 
Case,  1  Bland.  370 ;  (1832)  Hoge  v.  Hoge,  1  Watts 
163,  215,  216  ;  (1868)  Barrett  v.  Hanrick,  42  Ala. 
60,  73  ;  (1870)  Caldwell  v.  Caldwell,  7  Bush  515 ; 
(1874)  Dowd  V.  Tucker,  41  Conn.  197;  (1884)  O'Hara 
V.  Dudley,  95  N.  Y.  403 ;  (1888)  Gilpatrick  v.  Glid- 
den,  81  Me.  137;  (1890)  Graves  v.  Graves,  9  N.  Y. 
Sup.  145  ;  (1890)  Ragsdale  v.  Ragsdale,  8  S.  E.  315 ; 
(1892)  Larmon  v.  Knight,  29  N.  E.  Eep.  (111.  Sup.) 
1116;  Gaither  v.  Gaither,  3  Md.  Ch.  158,  160; 
Church  V.  Ruland,  64  Pa.  St.  432;  Vreeland  v. 
Williams,  32  N.  J.  Eq.  734  ;  Glass  v.  Hulbert,  102 
Mass.  24,  39,  40  ;  Browne  St.  Frauds,  p.  3,  section  93 ; 
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Towles  V.  Burton^  Rich  Eq.  Cases,  146;  Jones  v.  McKee^  3 
Pa.  St.  496, 497,  6  Pa.  St.  425;  Schultz  Appeal,  80  Pa.  St. 
396;  Williams  v.  Fitch,  18  N.  Y.  646;  Campbell  v. 
Brown,  129  Mass.  23,  26;  Socherr's  Appeal,  104  Pa.  St. 
609;  Piper  y.  Hoard,  107  N.  Y.  Rep.  67,  82;  Richardson 
V.  Adams,  10  Yerg.  273 ;  Hooker  v.  Axford,  33  Mich. 
453 ;  DeLaurencel  v.  DeBoom,  48  Cal.  581,  685  ;  Ken- 
nedy V.  Kennedy,  2  Ala.  671 ;  Brook  v.  Chappell,  34 
Wis.  405  ;  Thomson^s  Lessee,  etc.,  v.  White,  1  Dallas 
424;  Cox  v.  Arnsmann,  76  Ind.  210,  212,  213;  Browne 
V.  Browne,  1  Har.  &  J.  430. 

If  the  position  so  assumed  were  correct,  and  if  the 
authorities  cited  could  be  held  to  apply,  under  the 
the  statutory  provisions  in  this  State  concerning  wills, 
trusts,  and  frauds,  questions  upon  which  we  now 
venture  no  opinion,  it  is,  nevertheless,  true  that,  upon 
the  allegations  of  any  paragraph  of  the  complaint,  the 
letter  is  read  to  define  the  limits  and  character  of  the 
trust  It  is  from  the  letter  that  the  subject  of  the  trust 
insisted  upon  is  to  be  taken;  it  is  from  the  letter  that 
the  objects  of  the  trust  must  be  learned;  it  is  from  the 
letter  that  the  time  and  mannpj  of  performance  of  the 
trust  shall  be  determined,  if  at  all.  No  promise  of 
Mrs.  Orth  to  her  husband  is  alleged  which  did  not 
have  reference  to  jiis  wiahpsj  as  expressed  in  the  letter. 
No  promise  of  Mrs.  Orth  to  William  is  alleged,  which 
did  not  have  reference  to  the  itishes  of  his  father  as 
expressed  in  the  letter.  The  alleged  promises  to  Wil- 
liam, after  the  death  of  his  father,  however,  do  not  con- 
stitute an  element  in  the  creation  of  a  trust,  if  a  trust 
was  created,  but,  from  the  standpoint  of  the  appel- 
lants, may,  possibly,  be  considered  in  determining 
whether  Mrs.  Orth  violated  the  alleged  promises  to 
her  husband. 

The  important  question,  involving  the  letter,  is  as 
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we  have  said,  that  it  must  be  accepted  as  defining  the 
scope  of  the  trust  claimed.  The  oral  promises  con- 
stituting the  alleged  fraud,  the  essence  of  the  trust 
€x  malcficioy  considered  apart  from  the  letter  would  be 
meaningless,  since  those  promises  were  but  generally 
to  carry  out  the  wishes  expressed  in  the  letter.  The 
alleged  Q.ral  promises,  without  the  letter,  do  not  de- 
fine the  extent  of  the  property  to  be  regarded  as  the 
subject  of  the  trust,  nor  the  interest  to  be  held  for 
the  several  alleged  beneficiaries,  nor  the  time  when 
the  trust  obligations  should  be  discharged.  In  a  word, 
there  was  nothing  definite,  in  the  conversation  al- 
leged, as  to  any  element  of  a  trust,  unless,  possibly, 
it  was  as  to  the  persons  hoped  to  be  benefited.  If  we 
are  correct  in  our  conclusions  that  the  letter  raises  no 
trust,  and  does  not  limit  or  qualify  the  absolute  de- 
vise and  bequest  to  Mrs.  Orth;  if  it  gives  to  the  ap- 
pellants no  legal  or  equitable  interest  in  the  property, 
and  does  not  supply  the  alleged  trust,  as  appellants 
expressly  alSirm  in  their  able  briefs;  and  if  it  miist  be 
looked  to  as  defining  the  trust  claimed  to  arise  from 
the  alleged  fraud  of  Mrs.  Orth,  we  find  that  the  same 
uncertainty  and  indefiniteness  attends  the  alleged 
trust  ex  makficio  with  the  letter  as  withaut  it.  We  ap- 
prehend that  authority  should  not  be  required  to  sup- 
port the  proposition  that  a  trust,  whether  declared  or 
arising  from  conduct,  which  does  not,  with  reasonable 
certainty,  point  the  essential  elements  of  a  trust,  is 
no  trust  at  all. 

The  rule  stated  by  Lewin,  page  56,  is:  "Nor  will 
the  trust  be  executed  if  the  precise  nature  of  the  trust 
cannot  be  ascertained."  We  do  not  understand  the 
appellants  to  maintain  that,  as  a  rule  of  equity,  Mrs. 
Orth  should  have  been  punished,  or  that  her  children 
shall  now  be  punished,  to  the  extent  of  giving  up  all 
of  the  property  devised,  because  of  her  fraud  or  their 
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fraud.  Nar  is  it  more  reasonable  that,  because  of 
fraud,  if  such  it  be,  without  being  able  to  ascertain 
and  define  the  nature  and  extent  of  the  trust  which 
the  testator  may  have  had  in  mind,  a  court  of  equity 
should  affix  the  punishment  at  a  sum  equal  to  one- 
third  of  the  property  devised,  and  confer  it  upon  Wil- 
liam's heirs.  If  we  are  unable  to  ascertain  the  nature 
and  extent  of  the  trust  intended,  we  are  pi^SJEfislfias  to 
enforce  it,  and  are  unauthorized  to  gauge  it  to  meet 
the  ordinary  rules  of  equality.  As  already  indicated, 
the  letter  creates  no  trust;  the  parol  promises  create 
no  trust;  and  the  letter  and  the  promises  together,  so 
far  from  creating  a  trust,  but  constitute  the  promise  to 
perform  in  the  future  a  duty  neither  legal  nor  equi- 
table. Does  this  breach  of  duty  work  such  fraud  and 
injustice  as  to  require  that  equity  shall  construct  a 
trust  in  behalf  of  the  heirs  of  the  testator?  If  it  does, 
equity  will  be  required,  contrary  to  the  views  of  the 
appellant,  and  contrary  to  our  view  of  the  effect  of  the 
letter,  to  go  to  the  letter,  and  from  it  frame  the  terms 
and  conditions  of  the  trust,  and  supplement  them  with 
the  oral  promise  creating  it,  and  engraft  both  upon  the 
will  to  its  overthrow.  But  we  are  not  willing  to  con- 
cede that  the  fraud  is  such  as  to  raise  a  trust  ex  male- 
ficio.  Such  a  trust,  in  its  very  nature,  implies  the  ab- 
sence of  an  intention  on  the  part  of  the  parties  to 
create  a  trust  by  their  own  expression ;  for  it  would  be 
but  to  repeal  the  statute  of  trusts,  R.  S.  1894,  section 
3391,  forbidding  the  creation  by  parol,  of  a  trust  con- 
cerning lands,  to  permit  the  parties,  after  declaring  a 
parol  trust  and  violating  It,  to  then  plead  that  viola- 
tion as  the  fraud  calling  for  the  equitable  construc- 
tion of  that  particular  trust  "Constructive  trusts  in- 
clude all  those  Instances  In  which  a  trust  Is  raised  by 
the  doctrine  of  equity  for  the  purpose  of  working  out 
justice  In  the  most  efficient  manner,  where  there  is  no 
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intention  of  the  parties  to  create  a  relation^  and  in  most 
cafies  contrary  to  the  intention  of  the  one  holding  the 
legal  title,  and  where  there  is  no  express  or  implied, 
written  or  verbal  declaration  of  the  trust."  2  Pom- 
eroy's  Eq.  Jur.,  section  1044;  Perry  Trusts,  section 
166  ;  Pillow  V.  Brown,  26  Ark.  240 ;  Hollingshead  v. 
Simms,  51  Cal.  158 ;  McLane  v.  Johnson^  43  Vt.  48  ; 
Thompson  Y.  Thompson,  16  Wis.  94;  Collins  y.  Collins^ 
6  Lansing  368 ;  Griffith  v.  Oodey,  113  U.  S.  89 ;  Lewin 
Trusts,  p.  180,  note  1 ;  MesccUl  v.  Tully,  91  Ind.  96 ; 
Wright,  Qdn,,Y.  Moody,  116  Ind.  175. 

There  are,  perhaps,  cases  where  parol  trusts,  in- 
effectual under  the  statute,  have  been  procured  by 
such  fraud  and  deceit,  as  that  equity  will  grant  relief 
for  the  fraud  without  regard  to  the  declared  trust ;  but 
such  cases  do  not  proceed  upon  the  idea  that  equity 
enforces  the  trust  which  is  inhibited  by  the  statute; 
but  rather  upon  the  idea  that  equity  constructs  a 
trust.  If  Mrs.  Orth,  by  fraud,  had  procured  the  exe- 
cution of  the  will  in  this  case,  equity  would  have  held 
her  a  trustee  for  the  benefit  of  those  entitled  bv  law 
to  the  property.  Possibly,  if  the  testator  had,  after 
the  execution  of  his  will,  manifested  a  desire  to  create 
a  specific  legal  trust  in  behalf  of  his  children,  and  Mrs. 
Orth  had,  by  fraud,  dissuaded  him,  equity  would  have 
ridden  over  the  fraud  and  established  a  trust  of  the 
terms  of  such  legal  trust.  Here  we  have  no  showing 
that  Mrs.  Orth  procured  the  will  to  be  written  in  the 
present  form,  nor  have  we  allegations  of  an  intention 
on  the  part  of  the  testator,  subsequent  to  the  execu- 
tion of  the  will,  to  execute  another  and  different  will, 
including  specifically  or  generally  a  trust  of  the  char- 
acter of  that  here  claimed.  Nor  have  we  allegations 
of  a  desire 'on  his  part  to  execute  any  valid  separate 
instrument  declaring  such  a  trust.  It  is  alleged  gen- 
erallv  that  Mrs.  Orth  "dissuaded  the  said  Godlove 
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from  raaking  changes  in  his  said  will  in  favor  of  the 
said  William  M.  Orth,  or  making  other  provisions  for 
him,  which  he  would  otherwise  have  done,"  but  it  is 
nowhere  alleged  that  the  testator  expressed  a  desire 
to,  and  was  by  fraud  dissuaded  from  making  a  trust, 
such  as  that  here  sought  to  be  constructed  upon  equi- 
table rules.  While  the  complaint  is  probably  subject 
to  the  objection  of  appellees'  counsel,  that  it  does  not 
allege  the  acts  constituting  any  fraud  claimed  to  have 
been  exercised,  we  need  not  condemn  the  pleading 
on  that  ground;  but,  giving  the  pleading  the  most 
favorable  construction  in  behalf  of  the  appellants,  the 
fraud  of  Mrs.  Orth  consisted  in  failing  to  comply  with 
the  requests  contained  in  the  letter,  having  promised 
her  husband  that  she  would  comply  with  them.  This, 
we  say,  is  usi  such  fcfijii  as  equity  would  accept  as 
sufficient  to  require  the  construction  of  the  trust  here 
insisted  upon.  In  27  Am.  and  Eng.  Ency.  of  Law,  page 
52,  it  is  said:  "There  is  a  sharp  conflict  among  the  au- 
thorities as  to  what  constitutes  mc\\  frund  as  will 
justify  the  admission  of  parol  evidence  to  establish  a 
trust  in  favor  of  the  grantor.  The  earlier  English 
cases  were  very  liberal  in  admitting  such  evidence; 
but  the  current  of  modern  authority  is  to  the  effect 
that  parol  evidence  is  net  admissible  to  show  an  agree- 
ment to  hold  property  in  trust  where  it  is  conveyej^by 
a  deed  absolute  on  its  face,  unless  the  instrument  was 
obtained  by  fraud  or  was  made  absolute  by  mistake. 
In  other  words,  while  the  refusal  to  execute  or  ac- 
knowledge such  trust  may  constitute  frafld  in  a  cer- 
tain sense,  it  is  not  such  fraud  as  will  render  parol  evi- 
dence admissible  to  establish  the  trust.  Anv  other 
rule  would  make  the  Statute  of  Frauds  practically  in- 
eflFective.  But  where  there  is  fraud  in  obtaining  the 
conveyance,  or  in  the  means  used  to  secure  its  execu- 
tion in  the  particular  form  in  which  it  is  drawn,  or 
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where,  by  accident  or  mistake,  it  fails  to  express  the 
real  intention  of  the  parties,  parol  evidence  may  be 
admitted  for  the  purpose  of  affording  relief  to  the  in- 
jured party."  To  these  propositions,  many  author- 
ities are  cited. 

In  Jackson  v.  Myers^  120  Ind.  504,  a  suit  to  enforce  a 
parol  promise  to  convey  lands,  it  was  said :  "Conced- 
ing that  he  was  morally  bound  to  execute  a  convey- 
ance without  a  demand  therefor,  his  failure  so  to  do 
would  not  constitute  fraud.  To  so  hold  would  be  to 
abolish  all  distinction  between  fraud  and  breach  of 
contract"  In  Foutij  v.  Fouty,  34  Ind.  433,  a  suit  for 
like  purpose,  it  was  said:  "14epresentations  upon 
which  fraud  can  be  predicated  must  be  of  an  existing 
fact,  or  of  a  fact  alleged  to  exist,  and  not  a  mere 
promise  to  do  something  afterwards."  Richter  v. 
Irwiriy  28  Ind.  26,  presented  a  like  questian,  and  was 
decided  in  the  same  way.  So  in  Peterson  v.  Boswellj 
137  Ind.  211. 

But  it  is  insisted  by  appellants  that  there  is  a  dis- 
tinction between  deeds  and  wills  as  to  the  fraud  nec- 
essary to  construct  a  trust.  It  is  probably  true,  upon 
the  English  cases,  but  where  a  testator  has,  by  his 
will,  made  an  absolute  devise,  and,  subsequently,  haa 
formulated,  in  writing  or  by  parol,  a  trust  which  he 
desires  to  engraft  upon  such  devise,  or  desires  to  make 
a  new  will  expressing  such  trust,  and  is,  by  the  fraudu- 
lent representations  and  promises  of  the  devisee,  pre- 
vented, or  wrongfully  dissuaded  from  doing  so,  equity 
would  construct  that  trust  and  deny  the  devisee  the 
fruits  of  the  fraud  perpetrated.  This  may  be  true  as 
to  a  will,  but  could  not  be  true  as  to  a  deed,  because, 
in  the  first,  such  trust  can  be  engrafted,  and  in  the 
last,  all  control  has  passed  from  the  grantor.  We 
have  already  shown  that  we  have  here  no  case  parallel 
to  that  of  the  testator  just  supposed,  nor  have  we  any 
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reasons  for  concluding  that  the  same  conduct  follow- 
ing the  execution  of  a  will  should  be  more  effective  as 
a  fraud  and  in  raising  a  trust  ex  maleficioy  than  if  it 
had  been  exerted  to  procure  the  execution  of  a  deed, 
and  is  followed,  as  in  the  case  of  the  will,  with  the 
mere  omission  or  refusal  to  execute  the  parol  promise. 
That  the  parol  promise  of  one  to  convey  to  another, 
in  the  event  of  a  conveyance  to  him,  will  not,  upon 
refusal  to  comply,  take  the  case  out  of  the  statute  of 
trusts,  has  frequently  been  decided  by  this  court 
Peterson  v.  Boswell^  supra;  Fouty  v.  Fouty,  supra; 
Montgomery  v.  Craig^  128  Ind.  48 ;  Pearson  v.  Pear- 
sonj  125  Ind.  341;  Wright  v.  Moody,  supra;  Mescall 
V.  Tullyy  supra;  Booker  v.  Booker,  Qdn.,  75  Ind.  571; 
Irwin  V.  Ivers,  7  Ind.  308.  % 

In  Sands  v.  Thompson ,  43  Ind,  18.,  on  page  28,  this 
court  quotes  with  approval  the  following  extract  from 
Browne  on  the  Statute  of  Frauds :  Section  439.  "The 
fraud  against  which  equity  will  relieve,  notwithstand- 
ing the  statute,  is  not  the  mere  moral  wrong  of  repu- 
diating a  contract  actually  entered  into,  but  which,  by 
reason  of  the  statute,  the  party  is  not  bound  to  per- 
form for  want  of  its  being  in  writing.  This  was  early 
laid  down  by  Lord  Macclesfield,  chancellor,  in  a  case 
arising  upon  a  promise  of  a  defendant,  about  to  marry, 
that  his  wife  should  enjoy  all  her  own  estate,  to  her 
separate  use  after  the  marriage,  which  promise,  as  one 
made  *upon  consideration  of  marriage,^  could  not  reg- 
ularly be  enforced.  His  Lordship  declared  that,  'in 
cases  of  fraud  equity  should  relieve,  even  against  the 
words  of  the  statute,  as  if  an  agreement  in  writing 
should  be  proposed  and  drawn,  and  another  fraud- 
ulently and  secretly  brought  in  and  executed  in  lieu  of 
the  former;  in  this,  or  such  like  cases  of  fraud,  equity 
would  relieve;  but  where  there  was  no  fraud,  only  r^ 
lying  upon  the  honor,  word,  or  promise  of  the  defend- 
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ant,  the  statute  making  thoee  promises  void,  equity 
would  not  interfere.'"  Irwiuy  Admr.y  v.  Hubbard^  49 
Ind.  350,  see  p.  355 ;  Hayes  v.  Burkarriy  61  Ind.  13d ; 
Mescall  v.  Tvlly^  supra;  Wallace^  Admr.,  v.  Long, 
Gdn.,  105  Ind.  622;  Green  v.  Groves,  109  Ind.  619; 
Pearson  v.  Pearson,  supra;  Stonehill,  Exr,,  v.  Swartz, 
129  Ind.  310. 

Upon  the  assumption  that  the  letter,  with  the 
parol  promise  to  comply  with  the  wishes  therein  ex- 
pressed, constitutes  a  contract  to  provide  for  William 
M.  Orth,  by  the  will  of  Mrs.  Orth,  the  case  of  Wallace 
V.  Long,  supray  is  pertinent,  not  only  upon  the  question 
of  fraud,  but  also  upon  the  question  of  the  recovery  of 
damages  by  his  heirs  for  a  violation  of  any  such  eon- 
tract.  In  that  case,  a  child  had  gone  into  the  family 
of  Fette  to  live  with  and  as  a  member  of  such  family, 
upon  the  parol  promise  of  Fette  that  if  she  would  so 
live  with  his  family  during  the  lives  of  himself  and  his 
wife,  "they  would  treat  and  deal  with  and  towards  her 
as  their  child;  they  would  make  her  their  heir,  and,  at 
their  death,  or  at  the  death  of  the  survivor  of  the  two, 
they  would  will,  bequeath,  and  give  her  the  entire 
estate  of  which  they  were  possessed."  She  remained 
in  the  family,  complying  with  her  part  of  the  contract 
until  Fette  and  wife  had  both  died ;  they  having  made 
no  provision,  by  will  or  otherwise,  for  the  child.  This 
court,  speaking  by  Mitchell,  J.,  said:  "The  evidence 
in  this  case  tends  to  support  the  view  that  it  was  the 
purpose  of  the  intestate  to  make  provision  for  the 
plaintiflf^s  ward  by  will,  may  be  conceded,  but  as  the 
agreement  to  do  so  was  never  manifested  in  writing, 
signed  by  her,  and  as  it  involved  an  agreement  for  the 
sale  of  real  estate,  and  for  the  transfer  of  personal 
property  exceeding  in  value  |50.00,  such  agreement 
was  subject  to  the  operation  of  the  statute  of  frauds, 
equally  with  all  other  agreements  for  like  sales.    Be- 
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cause  the  agreement  was  not  withdrawn  from  the 
operation  of  the  statute  by  part  performance,  it  can 
not  be  specifically  enforced,  neither  can  it  be  the 
foundation  of  an  action  for  damages." 

So,  with  relation  to  the  obligation  supposed  to  exist 
from  the  letter  and  parol  promise  to  assist  William 
from  time  to  time,  and  to  convey  to  William's 
daughter  the  house  and  lot  in  which  he  lived  with  his 
family.  However,  as  to  these  elements  of  the  alleged 
promises,  there  is  no  charge  of  violation  by  Mrs.  Orth, 
and  should  be  considered  neither  as  supplying  an  ele- 
ment in  the  alleged  fraud,  nor  of  the  claim  for 
damages. 

Another  line  of  decisions Jjujthis  State  is  probably 
violated  by  the  claim  o^||H|k>ellants,  and  that  is 
that  equity  will  not  enfol^^^Hpialf  of  a  mere  volun- 
teer, an  executory  parol  ^Rl^  Ifoe  v.  Roll^  134  Ind. 
115 ;  Peterson  v.  Boswell,  supra;  StonehiH  v.  Swartz, 
supra;  Pearson  v.  Pearson^  supra;  Wright  y.  Moody, 
supra;  Oaylord  v.  City  of  Lafayette^  116  Ind.  423; 
Tescall  v.  Tully^  supra;  Dunn  v.  Dunn,  82  Ind.  42; 
Fouty  V.  Foutpy  supra ;  Irwin  v.  IverSy  supra.  If 
many  of  these  cases  were  correctly  decided,  the  case 
falls  within  the  rule  suggested. 

However,  we  do  not  rest  our  decision  upon  this  sug- 
gestion, but  adhere  to  the  rules  which  directly  affect 
the  principal  questions  in  the  case. 

The  judgment  of  the  circuit  court  is  affirmed. 

Opinion  on  Petition  for  Rehearing. 

Hackney,  J. — One  contention  on  behalf  of  the  ap- 
pellants is  that  at  common  law  a  parol  trust  in  per- 
sonal property  was  permitted,  and  that  as  our  statute 
of  trusts  relates  to  real  estate  alone  they  have  main- 
tained their  claim  to  a  trust  in  the  personal  estate  of 
the  testator,  alleged  to  have  been  of  the  value  of 
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f  100,000.00.  It  may  be  conceded  that,  at  common  law, 
«  trust  in  personal  property  may  be  created  by  parol. 
Bisphain  Eq.,  section  G3;  1  Perry  Trusts,  section  86; 
Lewin  Trusts,  section  53;  Hill  Trustees,  section  57. 
Our  statute  of  trusts  and  powers  probably  does  not , 
deny  the  common  law  rule  in  this  respect. 

But  in  this  case,  the  controversy  is  as  to  whether 
the  testator,  who  made  a  plain  and  unequivocal  devise 
of  his  personal  estate  to  his  wufe,  did,  in  any  manner, 
not  forbidden  by  law,  revoke  that  devise  and 
create  a  new  disposition  of  said  estate.  Revocation  ^^ 
cannot  be  made  except  by  intentionally  destroying 
the  will,  or  by  the  execution  of  a  writing,  subscribed 
and  attested  in  manner  n&jequired  in  the  execution 
of  wills.  B.  S.  1894,  se^Bjj^O.  Certainly  a  partial 
revocation  or  an  ameoH^^^Hlf  way  of  codicil,  falls 
w^ithin  this  statutory  ruf^W^e  rule  with  relation  to 
precatory  trusts,  fortified  by  the  authorities  cited  in 
the  original  opinion,  recognizes  no  distinction  between 
real  and  personal  property.  The  rule  which  denies 
force  to  language,  relied  upon  to  cut  down  an  un- 
equivocal disposition  of  property,  unless  it  clearly  and 
unmistakably  discloses  the  testator's  intention  to  do 
so,  admits  of  no  distinction  between  devises  and  be- 
quests. The  rule  which  forbids  evidence  in  parol  to 
contradict  instruments  of  writing  knows  no  difference 
between  writings  as  to  real  and  those  as  to  per- 
sonal property.  To  our  minds  it  seems  clear  that  no 
question  arises  in  this  case  as  to  the  power  to  create 
a  trust  in  personal  property  by  parol.  The  question  is 
as  to  a  method  of  destroying  the  force  of  a  valid  testa- 
mentary disposition  of  such  property. 

If  no  will  existed  it  is  doubtful  if  the  letter  and  the 
promise  of  Mrs.  Orth,  as  to  the  personal  property, 
would  avoid  the  statute  of  frauds  and  perjuries.    B.  S. 
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1894,  section  6635;  Wallaccy  Admr.^  v.  Long^  Qdn.j  105 
Ind.  522.    But  of  this  we  need  not  decide. 

It  is  further  contended  that  the  rule  that  one, 
occupying  a  fiduciary  relation  to  another  and  obtain- 
ing an  adyantage  by  reason  of  that  relation,  is  pre- 
sumed to  have  obtained  that  advantage  fraudulently, 
applies  in  this  case.  We  are  not  prepared  to  sanction 
the  doctrine  that  a  devise  to  the  wife  by  her  husband 
is  presumptively  fraudulent,  and  that  therefore  equity 
wnll  charge  the  property  with  a  trust  in  favor  of  those 
who  may  stand  in  the  relation  of  heirs.  The  rule 
stated  by  the  learned  counsel  for  appellants  exists, 
but  it  has  never  been  applied,  so  far  as  our  observa- 
tion  and  researches  have  disclosed,  to  the  case  of  a 
testamentary  provision  by  a  husband  for  his  wife,  in 
the  absence  of  fraud,  undue  influence,  or  some  positive 
advantage  taken  to  induce  the  husband,  against  his 
free  will,  to  make  such  provision.  That  a  man  shall 
make  liberal  provision  for  his  wife  is  not  unnatural, 
but  is  a  duty.  That  Godlove  S.  Orth  should  have 
given  his  whole  property,  in  his  financially  embar- 
rassed condition,  to  his  wife,  in  the  hope  that,  Ijy 
prudence  and  careful  management,  and  the  disposi- 
tion of  her  separate  property,  she  might  save  from 
the  wreck  something,  first  of  all,  for  her  maintenance, 
was  not  unnatural  nor  suggestive  of  undue  influence 
or  overreaching.    See  Montgomery  v.  Craig,  128  Ind.  48. 

The  questions  to  which  we  have  referred  were  not 
argued  upon  the  original  hearing,  nor  was  the  further 
contention  that  the  trust  sought  to  be  enforced  was 
such  as  the  statute  of  trusts  and  powers  excepted 
from  its  oi)eration  as  a  con^ructive  or  implied  trust. 
The  latter  contention  we  regard  as  in  conflict  with  the 
position  originally  assumed,  as  disclosed  by  our 
former  opinion.  We  do  not,  therefore,  consider  that 
contention. 
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Having  ag^in  considered  the  questions  originally 
passed  upon,  and  finding  no  sufficient  reason  to  re- 
verse the  conclusion  then  reached,  the  petition  for  a 
rehearing  is  overruled. 

Concurring  Opinion. 

Howard,  «T. — I  concur  in  the  decision  reached  by 
the  court  in  this  case.  I  think  the  record  shows  that 
the  testator,  in  devising  his  property  to  his  wife,  did 
not  thereby  create  a  trust  in  favor  of  any  of  his  chil- 
dren; but  that  he  gave  his  property,  without  reserva- 
tion, to  her,  relying  upon  her  judgment  and  discretion 
to  do  with  it  as  might  seem  bert.  He  indicated  to  her 
what  he  thought  would  be  best;  but  the  discretion  to 
act  in  the  matter  was  wholly  left  to  her.  It  is  evident 
that  he  was  not  clear  in  his  own  mind  afi  to  what 
should  be  done;  the  future  might  make  that  plain,  and 
be  left  the  matter  in  her  hands,  asking  her,  as  she 
promised,  to  do  what  should  be  right  when  the  time 
came  for  her  to  act.  That  she  might  be  able  to  exer- 
cise this  discretion,  the  property  was  given  absolutely 
to  her.    There  was  no  trust  imposed  upon  it. 

In  so  far,  however,  if  at  all,  as  the  opinion  holds, 
that  one  who,  without  consideration  paid,  receives 
title  to  real  estate,  under  promise  to  reconvey,  may 
afterwards  refuse  to  convey,  and  justify  such  refusal 
under  cover  of  the  statute  against  frauds,  I  must  dis- 
sent. There  is  a  well  recognized  exception  to  the  ap- 
plication of  the  statute,  namely,  that  one  cannot  seek 
to  justify  his  own  fraud  by  a  plea  of  the  statute 
against  fraud.  A  court  of  equity  will  not  hear  him 
make  such  a  plea.  Attempts  to  retain  possession  of 
proi)erty  received  with  a  promise  to  reconvey,  will 
also  be  overthrown,  on  the  ground  that  the  convey- 
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ance  wa^  without  consideration.  In  any  'event,  a  court 
of  equity  will  seek  to  do  justice  within  the  lines  of 
law,  and  will  not  sanction  so  gross  a  provision  of  a 
statute  enacted  to  prevent  injustice.  See  Baird  v. 
Baird  (N.  Y.),  40  N.  E.  Rep.  222;  Davis  v.  Whitehead, 
L.  R.  (1894),  2  Ch.  Div.  133.  Also,  6  Chicago  Law 
Jour.,  562,  720. 
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[No.  17,455.     Filed  Oct.  29,  1895.     Rehearing  denied  May  28,  1896.] 

Criminal  Law. — Indictment  for  Murder. — Surplusage. — Statute  Con- 
strued.— Where  an  indictment  for  murder  in  the  charging  part 
thereof  alleged  that  "Ranph  D.  did  unlawfully,"  etc.,  *'kill  and  mur- 
der," etc.,  and  an  additional  averment  charged  that  the  murder 
was  committed  with  a  revolver  which  **he,  the  said  Ralph  D., 
held  in  his  hand,"  such  second  charge  is  mere  surplusage  and 
may  be  rejected  under  section  1756,  R.  S.  1881  (section  1825,  Bums' 
R.S.1894). 

Cbdonal  Procedure. — Murder, — Indictment. — Sufficiency  Of. — An 
indictment  for  murder  need  not  charge  that  the  killing  was  done 
unlawfully,  feloniously,  purposely  and  with  premeditated  malice 
but  will  be  sufficient  if  it  charges  that  the  acts  which  finally  re- 
sulted in  death  were  done  unlawfully,  feloniously,  purposely  and 
with  premeditated  malice. 

Appeal. — Record. — Bill  of  Exceptions, —  Statute  Construed. — The 
criminal  code,  section  1847,  R .  S.  1881  (section  1916.  Bums'  R.  S.  1894), 
requires  that  a  bill  of  exceptions  ''must  be  signed  by  the  judge  and 
filed  by  the  clerk."  And  such  filing  must  be  after  the  bill  is  signed 
by  the  judge. 

Same. — Rehearing. — Record. — Correction  of  by  Certiorari. — A  rehear- 
ing will  not  be  granted  in  order  that  a  party  may  correct  or  perfect 
the  record  upon  certiorari. 

Record. — Mistake  of  Trial  Court.  —  Where  Corrected. — Where 
the  record  shows  that  the  bill  of  exceptions  was  signed  by  the 
judge  on  November  16,  and  the  bill  was  filed  November  15,  by 
the  clerk,  if  the  judge  in  fact  signed  such  bill  on  the  15th  day  of 
November  and  the  bill  was  filed  thereafter  on  that  day,  such  error  is 
a  mistake  in  the  record  of  the  court  below  and  not  in  the  transcript 
and  can  only  be  corrected  by  the  court  in  which  the  mistake  was 
made. 
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Sahe. — Transcript, — Correction  of  Record  of  Proceedings  in  Trial 
Court, — The  transcript  of  the  proceedings  in  a  cause  in  this  court 
cannot  be  corrected  by  certiorari  until  the  mistake  or  defect  in  the 
record  of  the  trial  court  is  properly  corrected  by  said  court. 

From  the  Decatur  Circuit  Court.     Affirmed. 

HacJcer  d  Remyy  J.  D.  Miller^  and  C.  Emngy  for  ap- 
pellant. 

W.  A.  Ketcham^  Attorney-General,  C.  A.  Korhly^  S.  H. 
Spooner,  M.  MooreSj  D.  A.  MyerSj  W.  M.  Waltmariy  and 
M.  D.  Emigj  for  State. 

Monks,  J. — Appellant  was  tried  upon  an  indictment 
charging  the  crime  of  murder  in  the  first  degree,  and 
found  guilty  of  murder  in  the  second  degree. 

There  was  a  motion  to  quash  the  indictment,  which 
was  overruled,  and  this  is  complained  of  as  error.  The 
part  of  the  indictment  upon  which  the  question  is  pre- 
sented is  as  follows:  "That  Kanph  Drake,  on  the  1st 
day  of  June,  1893,  at  and  in  the  county  of  Bartholo- 
mew, and  State  aforesaid,  did  then  and  there  unlaw- 
fully, feloniously,  purposely,  and  with  premeditated 
malice,  kill  and  murder  one  Ida  Ward,  by  then  and 
there  feloniously,  purposely,  and  with  premeditated 
malice  shooting  at  and  against  and  thereby  mortally 
wounding  the  said  Ida  Ward  with  a  certain  deadly 
weapon,  commonly  called  a  revolver,  then  and  there 
loaded  with  gunpowder  and  leaden  ball,  which  said 
revolver  he,  the  said  Ealph  Drake,  then  and  there  had 
and  held  in  his  hands,  of  which  mortal  wound  she, 
the  said  Ida  Ward,  then  and  there  instantly  died." 

It  is  earnestly  insisted  by  appellant  "that  it  is  not 
certain,  from  the  wording  of  the  indictment,  whether 
it  is  "Ranph"  Drake  or  "Kalph"  Drake  who  is  charged 
with  having  committed  the  offense.  It  is  not  required 
that  more  be  charged  in  an  indictment  than  is  neces- 
sary to  adequately  and  accurately  express  the  offense; 
and  when  unnecessary  averments  or  aggravations  are 
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introduced,  they  can  be  treated  as  surplusage  and  dis- 
regarded. It  is  a  well  settled  rule  of  criminal  plead- 
ing, however,  that  no  allegation,  though  it  may  not 
have  been  necessary,  can  be  rejected  as  surplusage  if 
it  is  descriptive  of  the  identity  of  that  which  is  legally 
essential  to  the  case.  1  Bishop  Grim.  Proced.,  section 
485.  Thus,  an  indictment  for  stealing  a  horse,  it  is 
alleged  to  be  a  black  horse;  the  color  need  not  be 
stated,  bnt  if  stated,  cannot  be  rejected  as  surplusage 
because  it  is  made  descriptive  of  the  particular  animal 
alleged  to  be  stolen.  In  such  case  the  color  must  be 
proven,  and  a  variance  in  the  proof  of  color  is  fataL 
But  allegations  not  essential  to  constitute  the  offense, 
which  might  be  omitted  without  affecting  the  charge 
against  the  defendant,  and  without  detriment  to  the 
indictment,  axe  considered  as  mere  surplusage,  and 
may  be  entirely  disregarded.  Kennedy  v.  State,  62  Ind. 
136;  State  v.  White,  129  Ind.  153;  Mayo  v.  State,  7  Tex. 
App.  342;  Rex  v.  Morris,  1  Leach  C.  C.  127;  Rex  v.  Red- 
man, 2  Leach  C.  C.  536 ;  Queen  v.  Crespin,  11  Q.  B.  913, 
63  E.  C.  L.  912;  Tiift  v.  State,  23  Miss.  567;  Grcesm  v. 
State,  6  Miss.,  on  p.  42;  Cotnmomcealth  v.  Randall,  70 
Mass.  36;  Commonwealth  v.  Uttnt,  4  Pick.  252;  U.  8.  v. 
Howard,  3  Sumner,  12;  Farrow  v.  State,  48  Ga.  30;  1 
Bishop  Crim.  Proced.,  sections  481,  485,  487;  Wharton 
Crim.  Pract.  and  Plead.,  section  158. 

If  a  name  is  immaterial,  that  is,  if  it  is  unnecessary 
to  the  statement  of  the  offense,  it  may  be  rejected  as 
surplusage,  and  will  not  vitiate  the  indictment.  Ken- 
nedy V.  State,  supra;  Rex  v.  Morris,  supra;  Mayo  v. 
State,  supra;  Commonwealth  v.  Hunt,  supra;  U.  8.  v. 
Howard,  supra;  Farrow  v.  State,  supra. 

In  Commonwealth  v.  Hunt,  supra,  the  indictment 
charged  that  Alva  Hunt,  etc.,  in  and  upon  one  Peddy 
Harvey,  etc.,  did  make  an  assault  and  her,  the  said 
Peddy  Hunt,  did  beat,  wound,  and  ill-treat  the  said 
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Peddy  Harvey,  etc.,  to  ravish,"  etc  The  clause  "and 
her,  the  said  Peddy  Hunt  then  and  there  did  beat, 
wound,  and  ill-treat,"  was  rejected  as  surplusage. 

In  CommomreaUh  y.  Randall^  supra,  the  charge  was 
that  "the  defendant,  with  force  and  arms,  in  and  upon 
Lucy  Ann  Keach,  in  the  peace  of  the  commonwealth 
then  and  there  being,  an  aseault  did  make,  and  her  the 
said  Lucy  Ann  Keach,  with  a  ferrule  which  said  Ran- 
dall then  and  there  in  his  right  hand  had  and  held,  did 
strike  divers  grievous  and  dangerous  blows  upon  the 
head,  back,  shoulders  and  other  parts  of  the  body  (of 
her,  the  said  Lucy  Ann  Leach,  w^hereby  the  said  Lucy 
Ann  Leach  was  cruelly  beaten  and  wounded,  and 
other  wrongs  to  the  said  Lucy  Ann  Leach  then  and 
there  did  and  committed)  to  her  great  damage,  and 
against  the  peace  of  said  commonwealth,"  etc.  It 
was  held  that  the  mistake  was  clearlv  a  clerical  one, 
that  after  striking  out  the  part  enclosed  in  brackets, 
which  is  the  defective  portion  of  the  allegation,  it 
charges  an  assault  and  battery  upon  Lucy  Ann  Leach. 
Bigelow,  J.,  speaking  for  the  court  in  that  case,  said: 
"Courts  of  justice  are  disposed  to  treat  as  surplusage 
all  erroneous  and  improper  averments  in  complaints 
and  indictments,  when  the  residue  of  the  allegation 
sets  out  the  oflfense  charged  in  technical  language  and 
substantial  certainty  and  precision.  The  authorities 
are  numerous  and  decisive  on  this  point." 

In  Rex  V.  Morris,  supra,  the  indictment  charged 
"that  Francis  Morris  the  goods  and  chattels  above 
mentioned,  so  as  aforesaid  feloniously  stolen,  taken, 
and  carried  away,  feloniously  did  receive  and  have ;  he 
the  said  Thomas  Morris,  then  and  there,  well  knowing 
the  said  goods  and  chattels  last  mentioned  to  have 
been  feloniously  stolen,  taken,  and  carried  away." 
The  prisoner  was  found  guilty.  It  was  claimed  that 
the  conviction  could  not  be  supported  for  the  reason 
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that  tlie  indictment  charged  two  different  persons, 
one  of  the  name  of  B'rancis  and  the  other  of  the  name 
of  Thomas.  The  point  was  reserved  for  the  opinion  of 
the  twelve  judges.  Here  was  an  error  in  using  the 
word  Thomas  instead  of  Francis,  and  the  judges  held 
that  the  words  "the  said  Thomas  Morris"  might  be 
struck  out  as  surplusage,  and  the  indictment  would 
be  sensible  and  good  without  them. 

The  case  of  Rex  v.  Redman^  supraj  is  to  the  same 
effect,  except  that  the  words  rejected  were  not  the 
name  of  the  defendant. 

In  Mayo  v.  Stat€y  supra^  the  indictment,  omitting  the 
usual  formal  portion,  was  as  follows:  "That  Eli  Mayo, 
on  the  thirtieth  day  of  July,  one  thousand,  eight  hun- 
dred and  seventy-four,  in  the  county  of  Houston  afore- 
said, in  and  upon  one  Ella  Gann,  a  female  then  and 
there  being  of  the  age  of  eight  years,  unlawfully, 
feloniously,  and  willfully  an  assault  did  make;  and 
that  the  said  Eli  Mayo,  then  and  there  being  an 
adult  male,  and  over  the  age  of  fourteen  years, 
did  then  and  there,  unlawfully,  willfully,  and  felo- 
niously and  6?/  forcej  threats^  and  frauds  then  and  there  by 
ftim,  the  said  Eli  May^  used  and  practiced  upon  the  said 
female^  Ella  Oann,  without  the  consent  then  and  there  of 
said  Ella  GanUj  ravish  and  have  carnal  knowledge  of 
the  said  female,  Ella  Gann,  by  then  and  there  having 
sexual  intercourse  with  her,  the  said  Ella  Gann; 
against  the  peace  and  dignity  of  the  State."  There  was 
a  motion  to  quash,  which  was  overruled.  The  court 
said:  "Looking  now  to  the  indictment  as  copied  herein 
above,  we  find  that,  if  all  that  portion  which  we  have 
italicized  be  treated  as  surplusage  and  stricken  out, 
the  indictment  as  eliminated  will  be  amply  sufficient 
to  chaTffe  the  offense.  If  thev  are  immaterial  and  un- 
necessary,  then,  as  we  have  seen,  they  may  be  treated 
as  surplusage  and  rejected,  and  should  be.    With  this 
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unnecessary  portion  rejected  as  surplusage,  the  mo- 
tion to  quash  was  without  substantial  foundation,  and 
the  court  therefore  did  not  err  in  overruling  it" 

In  Kennedy  v.  Statey  supra,  the  indictment,  after 
charging  John  Kennedy  with  the  crime  of  murder, 
continued  as  follows:  "And  so  the  jurors,  aforesaid, 
upon  their  oaths  aforesaid,  say  that  the  said 
Frank  Kennedy,  the  said  Clarence  Hensley,  in 
the  manner  and  by  the  means  aforesaid,  un- 
lawfully, feloniously,  willfully,  and  with  premedi- 
tated malice,  did  till  and  murder,  contrary  to  the  form 
of  the  statute,"  etc.  This  court  held  that  the  indict- 
ment was  complete  in  its  charge  of  murder  without 
the  addition  of  said  clause,  that  the  same  was  mere 
surplusage,  and  that  the  word  Frank  was  a  clerical 
error.  That  the  case  was  clearlv  within  the  statute 
I>roviding  that  indictments  should  not  be  quashed  for 
certain  defects.  See  also  State  v.  Whitey  supra;  Feigel 
V.  StatCy  85  Ind.  580;  Myers  v.  State,  101  Ind.  379. 

While  many  of  the  old  forms  set  out  the  hand  in 
which  the  instrument  used  to  inflict  an  injury  was 
held,  it  is  not  necessary  to  make  the  allegation,  or 
prove  it  if  made,  and  the  indictment  is  suflScient  with- 
out such  allegation.  Dennis  v.  State,  103  Ind.  142; 
Welch  V.  State,  104  Ind.  347;  Commonwealth  v.  Costley, 
118  Mass.  1;  1  Wharton  Crim.  Law,  section  528;  1 
Wharton  Proced.  of  Indictments,  114,  note  L. 

Under  these  authorities,  it  is  clear  that  the  allega- 
tion "which  said  revolver,  he,  the  said  Ralph  Drake, 
then  and  there  had  and  held  in  his  hands,"  is  sur- 
plusage, and,  if  eliminated,  the  indictment  would  be 
suflflcient  without  it.  Or,  upon  the  authority  of  Rex  v. 
Redman,  supra,  the  words,  "the  said  Ralph  Drake," 
might  be  rejected  as  surplusage  and  the  indictment 
would  be  "sensible  and  good"  without  these  words. 

This  case  clearly  comes  under  the  provisions  of  the 
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statutes  that  "No  indictment  or  information  shall  be 
deemed  invalid,  nor  shall  the  same  be  set  aside  or 
quashed,  nor  shall  the  trial,  judgment,  or  other  pro- 
ceedings be  stayed,  arrested,  or  in  any  manner  affected 
for  any  of  the  following  defects:    ♦    ♦    ♦    ♦ 

"Sixth.  For  any  surplusage  or  repugnant  allega- 
tion when  there  is  sufficient  matter  alleged  to  indicate 
the  crime  and  person  charged.    ♦    ♦    ♦    ♦ 

"Tenth.  For  any  other  defect  or  imperfection 
which  does  not  tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant  upon  the  merits."  Section 
1756,  K.  S.  1881  (section  1825,  Burns^  R  S.  1894). 

We  have  referred  to  the  name  in  the  charging  part 
of  the  indictment  as  "Ranph"  Drake  for  the  reason 
that  counsel  for  appellant  have  so  stated  the  name,  in 
their  brief ,  although  the  name  may  be  read  as"Rauph" 
Drake,  and  was  probably  so  considered  by  the  court 
below,  but  whether  the  name  is  "Eanph"  or  "Rauph," 
the  result  is  the  same. 

It  is  urged  that  a  motion  to  quash  should  have 
been  sustained  for  the  additional  reason  that  the  in- 
tent or  purpose  to  kill  must  be  alleged.  That  it  is  not 
sufficient  to  charge;  that  the  acts  which  finally  and 
eventually  resulted  in  death  were  done  unlawfully, 
feloniously,  purposely,  and  with  premediated  malice; 
but  it  must  be  alleged  that  the  killing  was  done  un- 
lawfully, feloniously,  purposely,  and  with  premedi- 
tated malice. 

This  is  what  is  charged  in  the  indictment,  and  the 
same  is  not  open  to  the  objection  urged.  The  indict- 
ment charges  that  the  appellant  "did  then  and  there, 
unlawfully,  feloniously,  purposely,  and  with  premedi- 
tated malice,  kill  and  murder  Ida  Ward,"  etc. 

Indictments,  however,  which  only  charged  that  the 
acts  which  flnallv  resulted  in  death,  were  done  unlaw- 
fully,  feloniously,  purposely,  and  with  premeditated 
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malice,  have  been  held  good  in  this  court.  Henning  v. 
StatCj  106  Ind.  386,  and  cases  cited. 

There  was  no  error  in  overruling  the  motion  to 
quash. 

The  other  errors  assigned  are :  "2.  That  the  court 
erred  in  overruling  appellant's  motion  to  discharge 
the  jury  and  release  the  appellant.  3.  That  the  court 
erred  in  overruling  the  motion  for  a  new  trial." 

The  second  error  presents  no  question,  as  the  same 
ie  only  a  cause  for  a  new  trial. 

It  is  insisted  by  appellee  that  what  purports  to  be 
a  bill  of  exceptions,  containing  the  evidence,  etc.,  is 
not  properly  in  the  record,  for  the  reason  that  there  is 
nothing  to  show  that  the  same  was  ever  filed  in  the 
court  below,  and  that  therefore  no  question  is  pre- 
sented by  the  motion  for  a  new  trial. 

The  point  made  is  sustained  by  the  record.  The 
criminal  code  requires  that  a  bill  of  exceptions  "must 
be  signed  by  the  judge  and  filed  by  the  clerk."  Sec- 
tion 1847,  R  S.  1881  (section  1916,  Burns'  K.  S.  1894). 
The  statute  is  mandatory  as  to  both  the  signing  by  the 
judge  and  the  filing  by  the  clerk.  It  is  only  when  the 
bill  of  exceptions  is  "signed  by  the  judge,"  and  after- 
w^ards  "filed  by  the  clerk,"  and  these  facts  are  shown 
by  the  record  that  the  same  constitutes  a  part  of  the 
record  and  can  be  considered  by  this  court  Stevoart 
T.  State,  113  Ind.  505  ;  Shewaltery.  Bergman^  132  Ind. 
656,  and  cases  cited;  Guirl  v.  Gtllett,  124  Ind.  501  ; 
Mason  v.  Brody,  135  Ind.  682;  Board,  etc.y  v.  Huffman, 
Admr.,  134  Ind.  1;  Hormann  v.  Hartmetz,  128  Ind. 
353;  Ayers  v.  Armstrong,  142  Ind.  263;  Wenning  v, 
Teeple,  144  Ind.  189;  Pratherx.  Prather,  139  Ind.  570; 
Evansville,  etc,  R.  B.  Co.  v.  Meadows,  13  Ind.  App.  155 
and  cases  cited ;  Elliott  App.  Proced.,  section  805. 

Such  filing  must  be  after  the  bill  is  signed  by  the 
judge.  Ayers  v.  Armstrong,  and  authorities  cited,  supra. 
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The  record  in  this  case  shows  that  the  bill  of  excep- 
tions was  signed  by  the  judge  on  November  16,  1894, 
and  there  is  nothing  to  show  that  it  was  filed  by  the 
clerk  after  it  was  signed  by  the  judge.  The  record 
states  that  what  purports  to  be  a  bill  of  exceptions 
was  filed  in  the  clerk's  ofl&ce  November  15,  1894,  but 
not  being  at  that  time  signed  by  the  judge,  it  was  not 
a  bill  of  exceptions,  and  did  not  thereby  become  a  part 
of  the  record.  Ayers  v.  Armstrong^  and  authorities 
cited,  supra. 

It  follows  that  what  purports  to  be  a  bill  of  excep- 
tions is  no  part  of  the  record. 

No  question  is  therefore  presented  as  to  the  action 
of  the  court  in  overruling  the  motion  for  a  new  trial. 

Judgment  affirmed. 

Opinion  on  Petition  for  Rehearing. 

Per  Curiam — C5ounsel  for  appellant,  in  the  petition 
for  a  rehearing,  ask  "the  court  to  grant  a  rehearing  in 
order  to  enable  the  appellant  to  have  his  transcript 
corrected  in  this,  to-wit :  that  the  date  of  the  rtgning 
of  the  appellant's  bill  of  exceptions  by  the  trial  judge 
is  erroneously  stated  therein  as  being  the  16th  day  of 
November,  1894,  when  it  ought  to  be  the  15th  of  No- 
vember, 1894,  as  shown  by  the  affidavits  herewith 
filed."  It  is  urged  that  the  rehearing  be  granted  so 
that  an  order,  commonly  called  a  certiorari^  may  be 
issued  for  the  amendment  of  the  transcript 

It  is  a  rule,  established  by  an  unbroken  line  of  the 
decisions  of  this  court,  that  a  rehearing  will  not  be 
granted  in  order  that  a  party  may  correct  or  perfect 
the  record  upon  certiorari.  Warner  v.  Campbell^  39 
Ind.  409;  Pittsburgh^  etc.,  Co.  v.  Van  Houten,  48  Ind. 
90;  Cole  v.  Alleriy  51  Ind.  122;  StafCy  ex  rel.y  y. 
Terre  Haute,  etc.,  R.  iZ.  Co.,  64  Ind.  297 ;  Merrifieldv. 
WestoUy  68  Ind.  70  ;  Mansur  v.   Churchman,  84  Ind. 


MAY  TERM,  1896— Vol.  145.  219 

Drake  v.  The  State. 

673  ;  state  v.  Dixon,  97  Ind.  125  ;  Board,  etc.,  v.  Cen- 
ter Tp.y  105  Ind.  422,  and  cases  cited  on  p.  444  ;  Miller 
Admx.y  V.  Evansville,  etc.,  B.  B.  Co.,  143  Ind.  670; 
Elliott  App.  Proced.,  section  208. 

Judge  Elliott,  in  'his  work  on  App.  Proced.,  at  sec- 
tion 208,  says :  "The  rule  is  well  settled  that  amend- 
ments will  not  be  permitted  after  the  decision  on  ap- 
peal. The  duty  of  parties  is  to  see  that  the  record  is 
properly  made  up,  and  if  they  fail  to  move  promptly 
in  securing  a  correction  or  amendment,  where  amend- 
ments or  corrections  are  necessary  to  make  a 
perfect  record  or  fully  present  the  questions,  their 
complaint  will  not  be  heeded.  It  is  incumbent  upon 
the  party  desiring  the  amendment  or  corrections 
to  take  the  necessary  steps  to  secure  it  before  the 
record  is  finally  acted  upon,  and  he  must  see  that  the 
officers  of  whom  duties  are  required  perform  those 
duties."  It  is  no  excuse  for  a  failure  to  perform  this 
duty  that  the  attorney-general's  brief,  raising  the 
question  that  the  bill  of  exceptions  was  not  in  the 
record,  was  only  filed  a  few  days  before  the  decision, 
and  that  he  did  not  furnish  appellant  a  copy  thereof. 
It  was  the  duty  of  appellant  and  his  counsel  to  ex- 
amine the  transcript  and  ascertain  if  the  same  was 
correctly  prepared,  and  to  take  timely  steps  to  correct 
any  errors  therein.  No  excuse  for  failing  to  perform 
'  this  duty  is  shown.  Even  if  the  attorney-general  had 
not  discovered  the  infirmity  in  the  record  and  pointed 
it  out,  this  court  w^s  not  required  to  disregard  the 
same  and  determine  questions  not  in  the  record  on 
account  of  the  defective  transcript.  Miller  v.  Evans- 
ville,  etc.,  R.  R.  Co.,  supra. 

It  will  be  observed  that  the  petition  for  a  rehearing 
proceeds  upon  the  theory  that  the  original  bill  of  ex- 
ceptions, signed  by  the  judge,  shows,  over  his  sig- 
nature, that  it  was  signed  by  him  November  15,  1894, 
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and  that  the  clerk  in  copying  said  date  erroneously 
wrote  it  November  16,  1894.  What  purports  to  be  a 
bill  of  exceptions  containing  the  evidence,  which  we 
have  held  was  not  a  part  of  the  record,  for  the  reason 
that  it  was  never  filed  in  the  clerk^s  office  after  it  was 
signed  by  the  judge,  is  the  original  instrument  signed 
by  the  judge,  and  not  a  copy.  The  original  instru- 
ment is  signed  by  the  judge,  and  over  his  signature  is 
the  statement  that  it  was  tendered  to  him  on  "the  16th 
day  of  November,  1894,"  and  was  signed  by  him  "this 
November  16,  1894." 

If  the  judge  signed  the  bill  on  November,  15,  1894, 
and  the  same  was  filed  in  the  clerk's  office  on  that 
day,  as  claimed  by  appellant,  then  the  date,  November 
16,  1894,  contained  in  said  original  bill  over  the  sig- 
nature of  the  judge  is  a  mistake  in  the  record  of  the 
court  below,  and  not  in  the  transcript.  Such  mis- 
takes can  only  be  corrected  by  the  court  in  which  they 
were  made.    Elliott  App.  Proced.,  section  206. 

It  is  only  when  a  mistake  or  defect  in  the  record  of 
the  trial  court  is  corrected  by  said  court  on  a  proper 
application  that  the  transcript  of  the  proceedings  in 
said  cause  in  this  court  can  be  corrected  by  certiorari. 
It  follows,  therefore,  that  even  if  this  cause  had  not 
been  decided,  that  no  order  could  issue  to  the  clerk  of 
the  court  below  to  correct  the  transcript  concerning 
the  date  the  bill  was  signed  by  the  judge  until  the 
record  was  corrected  in  the  court  below,  on  a  proper 
proceeding  for  that  purpose. 

The  petition  is  therefore  denied. 
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KeAN  V.  EOBY  ET  AL. 


[No.  15,903,   Filed  January  21,  1896.  Rehearing  denied  May  28,  1896.] 


Swamp  Lands. — Survey. — Sufficiency  Of. — Statute  Construed. — Under 
section  2895,  U.  S.  R.  S. ,  a  sufficient  survey  of  lands  is  made  which 
runs  parallel  lines  each  way,  at  intervals  of  two  miles,  and  makes  a 
comer  on  each  line  at  the  end  of  every  mile;  and  which  is  completed 
xmder  section  2396,  U.  S.  R.  S.,  by  running  straight  lines  from  the 
established  comers  to  the  opposite  corresponding  comers,  and  where 
no  such  opposite  or  corresx>onding  comers  have  been  or  can  be  fixed, 
by  running  from  the  established  comers  due  north  and  south,  or 
east  and  west,  as  the  case  may  be,  to  the  watercourse  or  other  ex- 
ternal boundary  of  such  fractional  township,  and  such  limit  of  sur- 
vey extends  over  both  land  and  water. 

Swamp  Land  Act. — Re-survey. — Affirmance  by  Land  Office. — Where 
lands  were  fully  surveyed  in  the  original  survey,  and  were  conveyed 
by  the  United  States  to  the  State  by  the  swamp  land  act  of  1850, 
the  title  of  such  lands  passed  to  the  State  by  virtue  of  said  act,  not- 
withstanding a  re-survey  thereof  was  afterward  made  by  the  land 
department. 


From  the  Lake  Circuit  Court.     Affimied, 

W.  P.  Fennell^  and  Mason  &  Latta,  for  appellant. 

Miller^  Winter  &  Elarriy  for  appellees. 
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Howard,  J. — This  was  an  action  to  quiet  title  to 
real  estate,  brought  by  the  appellee,  Sophia  A.  Conk- 
lin,  against  the  appellant  and  other  defendants,  made 
appellees  on  this  appeal.  Various  answers  and  cross- 
complaints  were  filed  by  the  appellant  and  by  other 
defendants,  and  the  cause  was  submitted  to  the  court 
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for  trial,  resulting  in  a  finding  and  decree  against  the 
plaintiff. 

A  new  trial  having  been  granted,  as  of  right  under 
the  statute,  the  cause  was  resubmitted  to  the  court 
for  trial  upon  the  pleadings  in  the  first  trial.  There 
was  a  si)ecial  finding  of  facts  on  this  second  trial, 
with  conclusions  of  law,  and  a  decree  against  the 
plaintiff,  and  also  against  the  api>ellant  and  others, 
and  in  favor  of  certain  of  the  appellees;  and  the  appel- 
lant, as  also  the  plaintiffs  and  others  named,  were 
enjoined  from  setting  up  or  asserting  any  claim  or 
title  to  the  land  in  question. 

Many  alleged  errors  are  assigned  by  the  appellant, 
most  of  which  are  irregular,  and  could  be  considered 
only  as  reasons  for  a  new  trial.  Neither  party,  how- 
ever, has  given  special  attention  to  the  assignment  of 
errors;  both  prefering  to  discuss  the  controlling  facts 
and  the  law  in  relation  thereto. 

The  land  in  controversy  is  situated  in  Lake  county, 
in  the  extreme  northwest  corner  of  the  State.  It  is 
described  in  the  complaint  as:  "Lot  number  5,  in  sec- 
tion 36,  township  38  north;  lots  8,  9,  and  10,  in  sec- 
tion 1,  township  37  north,  and  lots  5,  6,  7,  and  8,  in 
section  12,  township  37  north,  all  in  range  10  west, 
Lake  county,  Indiana,  and  containing  252.5  acres, 
more  or  less." 

The  appellant,  in  her  cross-complaint,  made  claim 
to  the  same  land,  "in  plaintiff's  complaint  des'cribed," 
and  asked  that  her  title  thereto  be  quieted  as  against 
the  plaintiff  and  all  of  her  co-defendants;  and  that 
they  be  enjoined  from  setting  lip  any  claim  thereto. 

The  appellees,  w^ho  are  in  possession  of  the  lands  in 
controversy,  claim  title  under  the  original  government 
survey,  by  virtue  of  patents  from  the  United  States  to 


MAY  TERM,  1896— Vol.  145.  223 

Kean  u  Roby  et  al. 

the  state  of  Indiana,  and  from  the  State  to  their  re- 
mote grantors. 

Townships  38  and  37  north,  range  10  west,  in  which 
the  lands  are  situated,  were  originally  surveyed  in 
1834,  under  authority  of  the  United  States  land  de- 
partment, as  shown  by  the  field  notes  and  plats  made 
a  part  of  the  record.  These  townships  are  both  frac- 
tional, lying  next  to  the  State  line  dividing  Indiana 
from  Illinois,  and  are  in  part  covered  by  a  body  of 
water  known  as  Wolf  lake. 

The  appellees  claim  that  title  to  all  of  these  lands 
passed  from  the  general  government  to  the  State  of 
Indiana  by  the  Swamp  land  act  of  September  28, 1850, 
subject  only  to  identification  a.nd  selection  by  the 
State  and  approval  thereof  by  the  Secretary  of  the 
Interior.  The  patent  from  the  United  States  to  the 
State  is  dated  March  24,  1853.  In  this  patent  it  is  re- 
cited that  "The  United  States  of  America,  in  consid- 
eration of  the  premises  and  in  conformity  with  the 
act  of  Congress  aforesaid,  have  given  and  granted,  and 
by  these  presents  do  give  and  grant,  unto  the  said 
State  of  Indiana,  in  fee-simple,  subject  to  the  disposal 
of  the  legislature  thereof,  the  tracts  of  land  above  de- 
scribed." The  tracts  so  described  include:  "The 
whole  of  fractional  sections  1,  12  *  *  all  in  town- 
ship 37  north,  of  range  10  west;  ♦  ♦  ♦  also  the 
whole  of  fractional  section  36,  in  township  38  north, 
of  range  10  west"  The  court  found  the  title  thus 
traced  by  appellees  to  be  good,  and  held  that  they 
were  entitled  to  continue  in  possession  of  the  lands  In 
dispute. 

The  appellant  contends  that  the  bed  of  Wolf  lake, 
covering  a  part  of  the  above  described  sections,  as 
aforesaid,  was  not  surveyed  in  the  original  survey  of 
1834 ;  and  shows  that  on  represeutations  to  that  effect, 
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made  to  the  land  department  of  the  United  States^  the 
commissioner  of  the  general  land  office  ordered  a  re- 
survey  of  the  land  within  the  meander  lines  of  the 
lake,  which  re-survey  was  made  in  1875.  Appellant 
then  claims  that  on  such  re-survey,  by  the  land  depart- 
ment, the  lots  in  the  lake  bed  became  subject  to  entry 
and  sale,  and  subject  also  to  the  right  of  appellant's 
remote  grantors  to  locate  "Sioux  half-breed  scrip" 
thereon;  and  she  traces  her  title  from  patents  issued 
for  said  lots  to  such  remote  grantors  on  such  location 
of  half-breed  scrip. 

Appellees,  on  the  other  hand,  contend  that  all  said 
fractional  sections,  including  the  bed  of  Wolf  lake, 
were  surveyed  in  1834,  and  the  lands  and  lots  sold  by 
the  United  States  under  such  survey,  so  that,  right- 
fully, the  government  had  no  such  land  to  survey  or 
sell  when  the  order  for  the  survey  of  1875  was  made 
and  the  lands  in  question  attempted  to  be  resold  by 
the  land  department. 

As  the  appellant  must  succeed,  if  at  all,  on  the 
strength  of  her  own  title,  it  will  be  sufficient  to  decide 
the  contention  here  made.  If  the  lands  in  controversy 
were,  in  fact,  surveyed  in  1834,  and  sold  by  the  United 
States  under  such  survey,  then  it  is  clear  enough  that 
the  government  had  no  authority  or  power  to  re-sur- 
vey the  lands  in  1875,  or  to  sell  them  over  again,  and 
appellant's  title  must  wholly  fail. 

The  annexed  plats  show  the  original  survey,  in 
1834,  of  section  36,  in  township  38,  and  of  sections  1 
and  12,  in  township  37;  and  also  the  re-survey,  in 
1875,  of  that  part  of  the  bed  of  Wolf  lake,  in  the  same 
townships  and  sections,  being  all  that  is  necessary  to 
indicate  the  location  of  the  lands  in  dispute. 
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We  are  of  opinion  that  in  the  original  survey  of 
1834,  both  townships  in  question,  and  all  of  the  sec- 
tions were  fully  surveyed,  including  the  bed  of  Wolf 
lake. 

The  plat,  with  the  chains  marked  thereon,  shows 
that  the  townships  are  both  fractional.  Township 
38  consists  only  of  fractional  section  36,  lying  be- 
tween the  Illinois  line  and  Lake  Michigan.  Township 
37  is  less  than  a  mile  in  width,  extending  from  the  east 
township  line  west  to  the  State  line.  The  field  notes 
show  that  the  east  section  line,  and  also  the  west 
line,  being  the  State  line,  were  actually  run;  and  that 
the  section  corners  on  said  east  section  line  of  sections 
1  and  12  were  marked.  The  field  notes  also  show  that 
the  east  and  west  line  between  townships  38  and  37, 
being  the  north  line  of  section  1,  township  37,  was 
actually  run,  except  a  short  distance  in  the  northeast 
corner,  which  extends  into  Lake  Michigan;  also 
that  the  east  and  west  section  line  between  sections 
1  and  12,  township  37,  was  run;  also  that  the  east  and 
west  section  line  on  the  south  side  of  section  12,  town- 
ship 37,  was  run  from  the  southeast  corner  of  said 
section  w^est  to  the  lake,  this  line  not  being  extended 
in  the  field  across  to  the  State  line,  or  west  line  of  the 
section.  The  field  notes  further  show,  as  does  the 
plat,  that  all  the  interior  lines  of  section  36,  in  town- 
ship 38,  and  the  greater  part  of  those  in  sectians  1 
and  12,  in  township  37,  were  actually  run  and  the 
corners  marked  in  the  field. 

Under  the  provisions  of  sections  2395  and  2396,  R.  S. 
U.  S.,  the  foregoing  was  a  sufficient  survey  of  the 
townships  and  sections  named.  By  section  2395,  R.  S., 
supra,  it  is  made  a  sufficient  survey  to  run  "each  way, 
parallel  lines  at  the  end  of  every  two  miles;  and  by 
marking  a  comer  on  each  of  such  lines,  at  the  end  of 
every  mile."    In  the  foregoing  survey  the  east  and 
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west  section  lines,  as  actually  mn,  are  less  than  a  luile 
apart.  All  the  lines,  interior  and  exterior,  of  section 
36,  township  38,  are  actually  run;  so  also  are  all  the 
lines,  interior  and  exterior,  of  section  1,  township  37. 
For  section  12,  township  37,  the  north  line  is  actually 
run. 

There  remains  only  the  south  line  of  said  section  12, 
a  part  only  of  which  is  run.  For  this  defect,  if  it 
should  be  considered  such,  section  2396,  U.  S.  R  S., 
suprOy  provides  as  follows:  "The  boundary-lines  which 
have  not  been  actually  run  and  marked  shall  be  ascer- 
tained, by  running  straight  lines  from  the  established 
corners  to  the  opposite  corresponding  corners;  but  in 
those  portions  of  the  fractional  townships  where  no 
such  opposite  corresponding  corners  have  been  or  can 
be  fixe<J,  the  boundary-lines  shall  be  ascertained  by 
running  from  the  established  corners  due  north  and 
south,  or  east  and  west  lines,  as  the  case  may  be,  to 
the  watercourse,  Indiana  boundary-line,  or  other  ex- 
ternal boundary  of  such  fractional  township."  Fol- 
lowing this  direction,  the  south  line  of  section  12  will 
be  found  by  "running  from  the  established  corner,"  at 
the  southeast  corner  of  said  section,  a  "due  east  and 
west  line,  west  to  the  State  line,  being  the  west  ex- 
ternal boundary  of  such  fractional  township." 

It  appears,  therefore,  that  township  37,  as  well  as 
township  38,  was  fully  surveyed  in  the  original  survey 
of  1834;  that  the  lines  of  the  survey  extend  over  both 
land  and  water,  and  that  the  United  States  conveyed 
to  the  State  the  fractional  townships  so  surveyed. 

It  follows  that  all  the  territory  in  question,  in  the 
two  townships,  including  that  covered  by  Wolf  lake, 
as  well  as  the  comparatively  dry  land  on  its  borders, 
having  passed  to  the  State  from  the  ownership  of  the 
United  States  by  the  Swamp  land  act  of  1850,  and  the 
patents  issued  to  the  State  therefor  in  1853,  no  land 
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in^said  sections  remained,  whether  under  Wolf  lake 
or  elsewhere,  which  could  be  re-surveyed  or  resold 
by  the  general  government.  The  survey  of  1875,  and 
the  sales  thereunder,  were  nullities.  Appellant,  there- 
fore, has  no  title  to  the  lands  claimed  by  her.  See 
Tolkston  Club  v.  StatCy  141  Ind.  197,  where  a  similar 
question  is  considered,  and  a  like  decision  reached. 

Two  objections  made  to  this  conclusion  may  be 
noticed : 

First.  It  is  said  that  the  validity  of  the  re-survey 
of  1875  having  been  affirmed  by  the  United  States 
land  department,  which  department  had  full  jurisdic- 
tion of  the  matter,  the  question  is  not  reviewable  in 
the  courts.  It  is  true,  as  said  in  Hardin  v.  Jordan^  140 
U.  S.  371,  that  the  decision  of  the  land  department  on 
matters  of  fact  within  its  jurisdiction,  made  in  the 
course  of  administration,  cannot  be  called  in  queertion 
collaterally. 

But,  as  said  in  the  same  case  by  the  Supreme  Court 
of  the  United  States:  "If  the  lands  patented  were  not 
at  the  time  public  property,  having  been  previously  dis- 
posed off  *  *  *  the  department  had  no  jurisdic- 
tion to  transfer  the  lands,  and  their  attempted  convey- 
ance by  patent  is  inoperative  and  void."  See  also 
Mitchell  V.  SmalCy  140  U.  S.  406. 

The  other  objection  made  is,  that  in  the  Beaver  lake 
case.  State  v.  Portsmouth  8av.  Bank,  106  Ind.  435,  this 
court  decided  that  the  sale  of  the  border  lots  on 
Beaver  lake,  under  the  original  government  survey, 
did  not  carry  title  to  the  lands  covered  by  the  waters 
of  the  lake.  The  case  is  not  in  point,  for  the  veYy  good 
reason  that  in  the  Beaver  lake  case  the  lands  under 
the  lake  were  not  surveyed;  the  survey  ceased  at  the 
borders  of  the  lake.  In  the  case  of  Wolf  lake,  how- 
ever, as  we  have  seen,  the  lake  itself  wa-s  included  in 
the  survey;  the  section  lines  passed  over  and  included 
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the  waters  as  well  as  the  land.  Had  Beaver  lake  been 
actually  surveyed,  as  Wolf  lake  was,  the  matter  would 
be  diflferent;  as  it  is,  that  case  is  not  in  point.  The 
case  at  bar  is  ruled  by  the  Tollestan  Club  case^  supra. 
The  judgment  is  affirmed. 
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[No.  17,647.     Filed  March  10,  1896.     Rehearing  denied  May  28,  1896.] 

Rahjioads.  —  Consolidations  of  Companies.  —  Filing  Articles  of 
Agreement.  —  Fees  for  Filing. — Secretary  of  State.  —  Condition 
Precedent. — Under  acts  1891,  page  84,  sections  1  and  2,  providing 
that  the  Secretary  of  State  shaU  charge  certain  fees  for  filing  and 
recording  an  agreement  for  the  consolidation  of  railroad  companies 
and  providing  that  he  shall  neither  file  nor  record  the  articles  men- 
tioned unless  the  fees  for  filing  same  be  first  paid,  the  payment 
of  the  fee  is  a  condition  precedent  to  the  receiving  of  the  same  for 
filing  by  the  Secretary  of  State. 

State  Officer. — Fees  for  Filing  Articles  of  Agreement. — Waiver  of 
Advance  Payment. — ^Where  the  statute  provides  that  the  fees  for 
filing  a  document  shall  be  paid  in  advance,  and  where  such  fee  does 
not,  under  the  law,  go  to  the  officer  with  whom  the  same  is  required 
to  be  filed  as  his  own  remuneration,  but  goes  into  the  public  treas- 
ury for  the  benefit  of  the  State,  such  officer  cannot  waive  the  ad- 
vance payment  of  such  fees. 

Same. — Filing  Articles  of  Agreement. — When  articles  of  agreement 
were  received  by  the  Secretary  of  State  for  the  purpose  of  filing 
them  under  sections  1  and  2  of  the  acts  of  1891,  page  84,  and  pay- 
ment of  the  fee  for  filing  same  was  refused,  and  such  officer  declined 
to  file  them  on  account  of  the  refusal  to  pay  the  fee,  the  parties 
were  in  the  same  condition  as  though  the  offer  to  file  had  not  taken 
place. 

From  the  Marion  Circuit  Court.     Affirmed. 

W.  A.  Ketcham,  Attorney-General,  Smith  &  Korhly^ 
and  L.  O.  Bailey^  for  State. 

A.  C.  Harris^  for  appellees. 
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Jordan,  J. — This  action  was  instituted  by  the  State 
to  recover  of  the  appellee  the  sum  of  f  25,000.00,  which 
it  claimed  accrued  to  the  former  under  the  act  of  1891 
(Acts  of  1891,  p.  84),  as  fees  for  the  filing  and  record- 
ing of  appellee's  articles  of  consolidation  in  the  office 
of  the  Secretary  of  State.  The  complaint  avers  "That 
on  the  9th  day  of  March,  1881,  the  Chicago  &  Eastern 
Illinois  Railroad  Company  was  formed  by  the  con- 
solidation, under  the  laws  of  the  States  of  Indiana  and 
Illinois,  of  certain  railways  in  those  States,  which 
company  continued  in  existence;  that  on  the  30th  day 
of  April,  1886,  another  consolidated  railroad  corpora- 
tion was  formed,  under  the  laws  of  Indiana  and  Illi- 
nois, under  the  name  of  the  Chicago  &  Indiana  Coal 
Railway  Company,  which  company  continued  in  ex- 
istence; that  on  June  6,  1894,  under  the  laws  of  In- 
diana and  Illinois,  *the  said  Chicago  &  Eastern  Illinois 
Railroad  Company,'  as  consolidated  on  the  said  9th 
day  of  March,  1881,  and  the  said  Chicago  &  Indiana 
Coal  Railway  Company,  undertook  and  attempted  to 
consolidate,  and  did  enter  into  articles  of  agreement 
and  consolidation,  and  thereby  became  *the  Chicago 
&  Eastern  Illinois  Railroad  Company,'  the  defendants 
herein — ^that  being  the  name  given  the  new  consoli- 
dated corporation  in  said  articles;  that  by  the  articles 
of  consolidation,  the  consolidated  company  was  au- 
thorized to  issue  capital  stock  to  the  amount  of  f  25,- 
000,000.00.    ♦♦♦♦♦♦ 

"That  pursuant  to  the  resolution  of  the  board  of 
directors  of  the  said  consolidated  company,  and  the 
agreement  of  said  consolidated  companies,  said  con- 
solidated company  did,  on  the  7th  day  of  June,  1894, 
deliver  for  filinn^  to  the  Honorable  William  R.  Mvers, 
the  then  Secretary  of  State  of  the  State  of  Indiana, 
the  articles  of  consolidation  aforesaid,  and  did  then 
and  there,  on  the  said  7th  day  of  June,  1894,  request 
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and  demand  that  said  Myers,  as  such  Secretary  of 
State,  should  cause  the  same  to  be  filed  in  the  oflftce  of 
the  Secretary  of  State,  as  by  the  statute  made  and  pro- 
vided; and  the  said  William  K.  Myers,  Secretary  of 
State,  did  then  and  there,  to-wit:  June  7, 1894,  receive 
from  said  consolidated  corporation  said  article^  of 
consolidation  for  the  purpose  of  being  filed,  and  the 
said  Myers,  as  such  Secretary  of  State,  did  then  and 
there  notify  and  inform  the  oflBcer  and  agent  of  said 
consolidated  corporation  for  presenting  said  articles 
of  consolidation  for  filing,  that  the  fee  therefor,  which 
by  law  he  was  required  to  collect,  amounted  to 
f 25,000. 00,  and  did  then  and  there  demand  of  such 
agent  of  said  consolidated  corporation  the  payment  of 
said  fee  of  f25,000.00,  but  he,  the  said  agent  of  the 
said  consolidated  company,  then  and  there  failed, 
neglected  and  refused  so  to  do,  and  wrongfully  and 
unlawfully  took  and  removed  the  said  articles  of  con- 
solidation from  the  said  oflftce  of  the  said  Secretary  of 
State;  and  although  payment  of  said  fee  has  been 
often  since  demanded  from  the  defendants,  and  each 
of  them,  they  have  wholly  failed,  neglected,  and  re- 
fused to  pay  the  same,  or  any  part  thereof,  and  the 
same  is  now  due  and  unpaid." 

The  cause  was  put  at  issue  by  an  answer  in  denial, 
iiI>on  the  part  of  the  appellee,  and  upon  a  trial  by  the 
court,  without  the  intervention  of  a  jury,  the  result 
was  a  finding  "that  the  plaintiff  take  nothing  by  its 
suit."  Over  a  motion  by  appellant  for  a  new  trial, 
wherein,  among  other  reasons,  it  was  assigned  that 
the  finding  was  contrary  both  to  the  evidence  and  the 
law,  judgment  was  rendered  upon  the  finding. 

The  action  of  the  court  in  overruling  this  motion,  is 
the  only  error  assigned  in  this  appeal.  The  learned 
counsel  for  the  appellant  propound  two  questions. 
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which  they  contend  are  presented  by  the  record  for 
the  consideration  of  this  court,  namely. 

"1.  Was  the  appellee,  The  Chicago  &  Eastern  Illi- 
nois Railroad  Company,  bound  to  pay  the  corporation 
tax  provided  for  in  the  act  of  1891,  notwithstanding 
the  Secretary  of  State  did  not  formally  file  the  articles 
of  consolidation  tendered  for  filing,  and  received  by 
him? 

"2.  Was  the  defendant,  under  the  pleadings  filed, 
in  a  condition  to  claim  that  the  articles  of  consolida- 
tion were  not  actually  filed,  or  is  it  not  estopped  be- 
cause of  its  unsworn  answer  in  general  denial  from 
controverting  its  corporate  existence,  as  alleged  in  the 
complaint,  and  consequently  from  claiming  that  it  did 
not  file  its  articles  of  consolidation  in  all  respects  in 
compliance  with  the  act  of  1891?" 

The  theory  of  the  complaint,  which  must  be  deter- 
mined from  its  entire  scope  and  purpose,  appears  to 
be,  that  the  appellee,  as  a  consolidated  railroad  com- 
pany, presented  its  articles  of  consolidation  to  the  Sec- 
retary of  State  for  the  purpose  of  having  the  same 
filed  and  recorded  by  said  officer  in  his  office.  That 
said  consolidated  company  requested  and  demanded 
that  its  articles  should  be  filed  and  recorded  by  said 
secretary.  That  the  latter  received  the  same  from  the 
appellee  for  the  purpose  of  being  filed,  and  demanded 
the  payment  of  125,000.00  as  the  fee  provided  by  the 
act  of  1891,  which  appellee  refused  to  pay,  and  wrong- 
fullv  and  unlawfullv  took  and  removed  the  articles 
from  the  office  of  said  secretary,  and  upon  demand 
still  refuses  to  pay  said  sum,  which  is  due  and  unpaid. 
It  has  been  repeatedly  affirmed  by  this  court,  that  a 
definite  theory  of  theplaintiflf's  cause  of  action  must  be 
outlined  by  his  complaint,  and  this  the  evidence  must 
sustain  and  the  law  support,  and  if  he  succeeds  at  all 
in  obtaining  the  relief  demanded,  it  must  be  upon  such 
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theory.  The  contentions  of  appellee's  learned  coun- 
sel, in  part,  are  that,  under  the  evidence,  the  State 
wholly  failed  to  sustain  the  allegations  of  its  com- 
plaint, and  that  the  judgment  of  the  trial  court,  for 
this  reason,  must  be  affirmed.  They  insist  that  "con- 
ceding that  the  mere  presentation  of  appellee's 
articles  of  consolidation,  at  the  office  of  the  Secre- 
tary of  State,  was  an  'attempt  to  organize  under  In- 
diana laws,'  the  record  contains  ample  evidence  that 
the  appellee  immediately  repudiated  that  attempt 
The  necessity  of  filing  its  articles  and  paying  the  fee 
in  order  to  obtain  incorporation,  was  brought  directly 
to  the  knowledge  of  the  appellee  by  the  Secretary  of 
State,  and  the  terms  of  the  Staters  offer  were  at  once 
rejected.    They  have  never  since  been  accepted." 

They  further  contend  that  the  evidence  shows  that 
the  "appellee  did  not  leave  its  articles  of  consolida- 
tion with  the  officer  for  action  or  preservation.  It 
simply  showed  them  to  him,  and  upon  learning  the 
amount  of  the  fee,  immediately  removed  them  from 
his  office.  The  officer  did  not  endorse  the  articles  as 
received  into  his  custody,  nor  give  them  a  place  among 
other  papers,  nor  file  them  away." 

Assuming  that  the  complaint  is  sufficient,  we  may 
therefore  limit  our  investigation  to  the  cardinal  ques- 
tion involved:  is  the  judgment  of  the  trial  court  a  cor- 
rect result,  according  to  law  under  the  evidence  in 
the  cause? 

The  evidence,  which  we  have  carefully  read,  dis- 
closes that  about  June  7th,  1894,  one  Chas.  E.  Heckler, 
a  clerk  in  the  law  department  of  the  Chicago  &  South- 
ern Illinois  Ilailroad  Company,  in  the  city  of  Chicago, 
and  representing  this  corporation,  was  sent  to  Indian- 
apolis, Indiana,  for  the  special  purjwse  of  having  filed 
in  the  office  of  the  Secretary  of  State  of  Indiana,  the 
articles  of  consolidation  in  question,  and  also  in  the 
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offices  of  the  several  county  recorders  of  the  counties 
through  which  the  line  of  said  railroad  parsed.  Heck- 
ler  gave  his  evidence  by  deposition,  and  in  stating  his 
version  as  to  vrhat  took  place  .between  him  and  Mr. 
Ellis,  the  deputy  Secretary  of  State,  in  regard  to  riling 
the  articles  in  controversy,  testified  to  the  following 
facts : 

"I  went  to  the  office  of  the  Secretary  of  State  about 
10  o'clock  on  the  11th  of  June,  1894,  and  in  going  in 
was  met  by  a  gentleman  who  seemed  to  be  connected 
with  the  office.  I  gave  him  my  card  and  told  him  I 
wa-s  connected  with  the  law  department  of  the  Chi- 
cago &  Eastern  Illinois  Ttailroad  Company,  that  I  had 
with  me  the  articles  of  consolidation  of  the  Chicago 
&  Indiana  Coal  Railway  Company  with  the  Chicago 
&  Eastern  Illinois  Company,  and  that  I  waa  there 
for  the  purpose  of  having  these  articles  recorded  in 
that  office.  The  gentleman  wnth  whom  I  had  this  con- 
versation afterwards  gave  me  his  card,  which  I  now 
have  in  my  possession,  which  states  that  he  waa  W. 
S.  Ellis,  deputy  Secretary  of  State,  and  gave  his  resi- 
dence as  29  Hall  Place.  I  told  him  I  also  had  with  me 
copies  of  the  articles  of  consolidation,  and  that  we 
wished  to  have  these  articles  recorded  m  his  office, 
and  in  the  offices  of  the  county  recorders  of  the  several 
counties  as  quickly  as  possible,  and  to  that  end  it  was 
our  desire  that  he  compare  the  original  with  one  of  the 
copies  to  satisfy  himself  that  it  was  a  true  copy,  and 
then  affix  his  recording  certificate  to  the  original  copy 
and  allow  me  to  take  it  away  with  me  at  once,  and  for 
him  to  retain  the  printed  copy,  to  record  at  his  leisure. 
He  said  that  would  be  all  right,  and  asked  me  if  I 
knew  what  the  fees  were  for  recording  the  articles  of 
incorporation.  I  told  him  that  I  did  not  know  the  re- 
cording rates  in  Indiana,  that  the  fees  for  recordins^ 
the  articles  of  consolidation  in  the  office  of  the  Secre- 
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tary  of  State  in  Illinois  had  been  about  f  18.00.  Mr. 
Ellis  picked  up  the  articles  of  consolidation  and 
looked  at  the  amount  said  to  be  the  capital  stock  of 
the  consolidated  companies,  and,  after  making  a  com- 
putation, said  that  the  fees  would  be  $25,000.00.  *  * 
*  *  I  told  him  I  was  very  much  surprised,  that  I  had 
only  been  furnished  $200.00  with  which  to  have  the 
articles  of  consolidation  recorded  in  the  office  of  the 
Secretary  of  State  and  in  the  offices  of  the  ten  county 
recorders  of  the  counties  through  which  the  Chicago 
&  Indiana  Coal  Railway  Company  passes,  and  that  I 
did  not  understand  why,  if  there  was  such  a  law,  I  had 
not  been  told  about  it,  and  that  I  was  sure  the  law  de- 
partment of  the  Chicago  &  Eastern  Illinois  Eailroad 
Company  knew  nothing  about  such  law.  Mr.  Ellis 
told  me  that  several  consolidations  had  been  tripped 
up  on  that  law,  that  they  had  received  some  very  large 
fees,  and  showed  me  their  books,  with  records  of  fees 
as  high  as  $30,000.00  for  one  consolidation.  We  had 
some  further  conversation  about  the  law  which  I  do 
not  recall.  I  told  Mr.  Ellis  that  I  would  have  to  con- 
sult the  general  counsel  of  the  Chicago  &  Eastern  Illi- 
nois Railroad  Company  before  taking  any  other  steps ; 
that  the  existence  of  the  law  might  change  the  plans 
of  the  companies  in  some  way,  and  I  was  not  familiar 
with  the  details  of  the  consolidation,  and  did  not  know 
what  they  might  wish  to  do.  Mr.  Ellis  said  to  me  that 
he  supposed,  at  any  rate,  that  I  was  not  prepared  to 
pay  the  $25,000.00  that  day;  and  I  told  him  I  was  not 
He  said,  'Of  course  there  can  be  nothing  further  done 
about  the  recording/  I  said  to  him  that  it  would  be 
unnecessary  to  make  any  comparison  between  the 
original  and  the  copies  I  had  at  the  time,  as,  of  course, 
he  could  not  file  the  articles  till  the  fee  was  paid.  He 
said:  'No,  that  is  right;  I  cannot  file  the  articles  of 
consolidation  until  the  fee  is  paid,  and  it  will,  there- 
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fore,  be  unnecesaary  for  you  to  leave  them,  afi  they 
cannot  be  considered  as  filed  until  the  fees  are  paid/ 
My  recollection  is  that  he  said,  during  the  conversa- 
tion, that  it  was  not  the  custom  of  the  oflftce  of  the  Sec- 
retary of  State  of  Indiana  to  actually  record  the 
articles  of  consolidation,  but  that  the  copies  were 
simply  filed  and  indexed.  I  remember  that  during  our 
conversation  I  used  the  word  ^recorded,'  and  Mr.  Ellis 
used  the  word  'file,'  and  it  was  in  that  connection 
that  he  explained  to  me  it  was  not  their  custom  to 
actually  record  such  documents,  but  simply  to  file  the 
copy,  and  index  them.  That  is  substantially  all  that 
took  place.  I  then  took  the  articles  of  consolidation 
and  the  copy  which  I  had  in  my  hand  and  left  the 
office.  Mr.  Ellis  expressed  no  desire  to  retain  either 
the  original  or  copy,  and  said  to  me  that  it  was  unnec- 
essary to  leave  the  copy.  I  had  previously  stated  to 
him  I  wanted  to  take  the  original  away.  There  was 
no  fuss  or  wrangle  between  Mr.  Ellis  and  myself.  * 
•  *  *  He  said  he  did  not  know  how  we  could  escape 
the  payment  of  the  fees  unless  we  reduced  the  capital 
stock  in  the  consolidated  companies.  I  told  him  that 
I  did  not  know  whether  that  was  possible  or  not,  and, 
in  fact,  I  knew  very  little  about  the  whole  transac- 
tion, except  that  I  had  been  instructed  to  have  the 
articles  recorded,  as  before  stated,  and  had  been  fur- 
nished with  $200.00  with  which  to  have  the  work 
done." 

Mr.  Ellis,  the  deputy  Secretary  of  State  referred  to 
by  Heckler,  testified  as  a  witness  in  behalf  of  the 
appellant,  and  his  evidence  in  regard  to  what  took 
place  at  the  office  between  him  and  Mr.  Heckler  is  sub- 
stantiallv  the  same.  He  further  testified,  that  he 
knew  that  Heckler  was  taking  the  document  in  ques- 
tion away  with  him  when  he  left  the  office  of  the  Sec- 
retary of  State,  and  that  he  made  no  objections  to  his 
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doing  so.  These  two  witnesses  were  the  only  parties 
to  the  transaction  relative  to  the  receiving  or  filing 
of  these  articles  of  consolidation,  and  there  is  no  sub- 
stantial conflict  between  them  upon  this  element  of 
the  controversy.  An  examination  of  this  testimony 
demonstrates  the  fact  that  it  entirely  fails,  under  the 
law,  to  sustain  the  averments  of  appellant's  complaint, 
to  the  effect  that  these  articles  were  received  by  the 
Secretary  of  State  for  the  purxxose  of  being  filed  in  his 
office.  It  is  clearly  shown,  we  think,  that  when  appel- 
lee's agent  was  informed  by  the  State's  officer  as  to 
the  amount  of  the  fee  required  to  be  first  paid  in  order 
to  authorize  the  filing  in  his  office  of  the  document  in 
controversy,  and  further  informed  that  he  could  not 
file  it  until  the  same  was  paid,  that  this  terminated 
the  matter,  and  the  paper  was  taken  away  by  the 
agent  with  the  full  consent  of  the  deputy  Secretary  of 
State. 

In  order  to  constitute  a  filing  of  the  articles  of  con- 
solidation it  was  essential,  not  only  that  they  should 
have  been  left  with  the  secretary  at  his  office,  but  they 
should  have  been  received  and  retained  by  that  officer 
as  papers  on  file.  This  principle  is  supported  by  the 
following  authorities.  Engleman  v.  State,  2  Ind.  91 ; 
Lamson  v.  Falls,  6  Ind.  309;  Miller  v.  O'Reilly,  84 
Ind.  168 ;  Powers  v.  State,  87  Ind.  144 ;  Peterson  v. 
Taylor,  15  Ga.  488 ;  7  Am.  and  Eng.  Ency.  of  Law,  960; 
Oorham  v.  Summers,  25  Minn.  81 ;  Ooldsby  v.  Beene^s 
Admr.,  38  Ala.  248. 

In  Powers  v.  State j  s^ipra,  this  court  said:  "  A  paper 
is  filed  when  delivered  to  a  proper  officer,  and  by  him 
received  to  be  kept  on  file.''  The  first  section  of  the 
act  of  1891,  supra,  whereby  the  filing  fee  is  authorized, 
provides  that  the  Secretary  of  State  shall  charge  and 
collect,  foir  the  benefit  of  the  State,  the  following  fees, 
etc.    The  second  section  provides  as  follows: 
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^^And  such  Secretary  of  State  shall  neither  file  nor 
record  any  of  the  articles  of  incorporation,  certificates, 
duplicates,  or  other  papers  hereinbefore  mentioned, 
unless  all  the  fees  for  filing  same  are  first  duly  paid." 

We  thiiik  that  it  is  evident,  from  the  above  clause, 
that  the  legislature  intended  to  make  the  required 
filing  fee,  for  the  articles  and  papers  mentioned  in  the 
statute,  a  condition  precedent  to  the  receiving  of  the 
same  for  filing  by  the  Secretary  of  State.  Under  the 
law,  therefore,  he  would  not  be  authorized  to  receive 
and  file  the  papers  or  instruments  mentioned,  until 
this  condition  of  payment  of  the  fee  in  advance  had 
been  fully  complied  with  by  the  person  desiring  to  file 
the  same  in  his  oflBce.  The  rule  may  be  asserted,  that 
where  the  statute  provides  that  the  filing  fee  shall  be 
paid  in  advance  of  the  filing  of  the  document;  and 
where  the  money  therefor,  does  not,  under  the  law, 
go  to  the  officer  with  whom  the  same  is  required  to  be 
filed,  as  his  own  remuneration,  but  goes  into  the  pub- 
lic treasury  for  the  benefit  of  the  State,  as  it  does  in 
accordance  with  the  requirements  of  the  statute  in 
question,  the  officer  must  be  considered,  at  least,  in  dis- 
charge of  the  duty  enjoined  upon  him  to  collect  the  fee 
in  advance  for  the  services  rendered  by  the  State 
through  him,  as  the  agent  of  the  latter,  and  aa  such 
he  is  not  authorized  to  file  the  papers  or  articles  pre- 
sented and  required  to  be  filed,  although  they  may  be 
left  at  his  office  or  in  his  custody  for  such  purpose, 
until  the  fee  is  first  paid;  and,  in  consideration  of  law, 
they  cannot  be  held  or  deemed  to  be  filed,  until  there 
is  a  compliance  with  this  requisite  condition. 

Under  such  circumstances,  the  law  is  the  letter  of 
the  officer's  agency,  and  he  has  no  warrant  to  waive 
the  advance  payment  of  the  fee.  So  it  must  be  ap- 
parent, we  think,  that  in  the  case  at  bar^  a^^umin? 
that  the  deputy  Secretary  of  State  did  receive  the 
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articles  in  controversy  for  the  purpose  of  filing  them, 
that  when  the  appellee  declined  to  pay  the  fee,  the 
officer  only  obeyed  the  strict  command  of  the  statute 
when  he  declined  to  file  them.  He,  having  properly 
refused  to  file  the  document  in  question,  under  the 
circumstances,  had  no  further  control  over  it,  and  it 
was  rightfully  removed  by  the  agent  of  appellee.  The 
refusal  of  the  latter  to  pay  the  legal  fee  demanded, 
prevented  the  filing  of  the  document,  and  left  the  ap- 
pellee in  the  same  condition  as  though  the  transaction, 
or  offer  to  file,  had  not  taken  place.  Accepting,  and 
viewing  the  evidence  in  a  most  favorable  light  to  the 
appellant,  it  is  apparent,  we  think,  that  the  latter  is 
not  entitled  to  the  relief  demanded  in  this  action,  and 
that  the  judgment  of  the  trial  court  accords  with  both 
the  evidence  and  the  law.  Therefore,  having  reached 
this  conclusion,  the  question  as  to  whether  appellee 
w^as  required  to  file  its  articles  of  consolidation  with 
the  Secretary  of  State  by  reason  of  the  act  of  March 
9,  1891  (Acts  1891,  392),  as  it  existed  prior  to  the 
amendment  by  the  act  of  March  11,  1895  (Acts  1895, 
p.  255),  does  not  require  our  consideration. 

The  question  as  to  the  status  of  the  legal  entity  of 
appellee,  whether  it  is  a  corporation  dc  jure  or  one  de 
facto,  and  other  propositions  so  ably  argued  by  counsel 
for  the  State,  under  the  evidence,  can  exert  no  con- 
trolling infiuence  over  the  result  reached  in  the  court 
below;  and  hence  their  consideration  is  not  essential 
in  this  appeal. 

Judgment  affirmed. 
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Btram  V.  The  Board  op  Commissioners  op  Marion 

County. 

[No.  17,587.     Filed  June  9,  18»6.] 

Taxation. — Assessment  of  Property  Within  a  Municipal  Corporation 
to  Build  and  Repair  Qravel  Roads. — Statute  Construed. — Under 
section  6868,  Bums'  R.  S.  1894  (section  6104,  R.  S.  1881),  the  whole 
county  is  a  taxing  district  for  the  purpose  of  raising  money  to 
build  and  keep  in  repair  free  gravel  roads  or  turnpikes,  and  prop- 
erty within  a  municipal  corporation  in  such  county  is  net  exempt 
from  taxation  for  such  purposes,  although  the  gravel  roads  or  turn- 
pikes are  situated  wholly  without  the  limits  of  such  corporation. 

Free  Gravel  Roads. — Taxation  of  City  Property  for  the  Repair  Of. 
— Statute  Construed. — The  act  of  March  6,  1891,  amending  section 
61,  of  an  act  approved  March  14,  1867,  declaring  that  no  property 
within  the  city  shall  be  taxed  for  the  purpose  of  repairing  any  road 
or  bridge  without  the  limits  of  the  city,  does  not  affect  the  power 
given  by  the  act  of  March,  1879,  to  tax  all  property  within  a  county 
for  the  repair  of  free  gravel  roads  or  turnpikes,  such  amendatory 
act  has  reference  only  to  the  exemption  of  city  property  from  the 
ordinary  road  tax. 

Same. — Taxation  of  City  Property  for  the  Repair  Of. — Validity  of 
Statute. — ^Whether  or  not  property  within  a  city  is  benefited  by  the 
repair  of  free  gravel  roads  and  should  be  taxed  in  conunon  with 
other  property  of  the  county  for  that  purpose,  is  a  question -for  the 
legislature  and  not  for  the  courts.  ' 

From  the  Marion  Circuit  Court     Affirmed. 
Blackledge  &  Tfiornton,  for  appellant. 

A.  V.  Browrij  A.  O.  Smithy  and  C  A,  Korbly,  for 
appellee. 

McCabe,  J. — This  appeal  arises  out  of  a  claim  filed 
by  the  appellant,  before  the  board  of  commissioners 
of  Marion  county,  on  the  16th  day  of  March,  1895,  to 
recover  from  said  county,  or  to  secure  the  refunding 
by  said  county  to  him,  of  |82.93,  for  taxes  paid  by  him 
on  his  real  and  personal  property,  situate  within  the 
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corporate  limits  of  the  city  of  Indianapolis,  where  ap- 
pellant resided;  said  taxes  had  been  levied  by  the  au- 
ditor of  Majion  county,  upon  a  certificate  filed  with 
him  by  the  board  of  turnpike  directors  of  said  county, 
organized  under  the  statute  providing  for  the  repair 
of  free  turnpike  roads  in  the  various  counties  of  the 
State,  approved  March  24,  1879,  and  amendments 
thereto.  These  taxes  are  alleged  to  be  those  assessed^ 
for  the  purpose  aforesaid,  for  the  years  1888  to  1893, 
inclusive.  The  commissioners  refused  to  allow  the 
claim,  and  the  claimant  appealed  to  the  circuit  court, 
where  the  appellee  demurred  to  the  claimant's  claim, 
or  complaint,  for  want  of  suflScient  facts.  The  circuit 
court  sustained  the  demurrer,  and  the  plaintiff  declin- 
ing to  plead  further,  the  appellee  recovered  judgment 
upon  demurrer  for  costs  and  that  the  plaintiff,  the 
claimant,  take  nothing  by  his  suit. 

From  that  judgment  this  appeal  is  prosecuted  by 
the  appellant 

The  learned  counsel  for  the  appellant  say:  "The 
questions  involved  in  the  case  are  two:  First.  Can 
property  within  a  municipal  corporation,  under  our 
present  statutes,  be  assessed  with  taxes  by  a  county 
board  of  turnpike  directors  to  repair  and  maintain, 
and  pay  for  material  for  free  gravel  roads  or  turn- 
pikes, situated  wholly  without  the  limits  of  such  cor- 
poration, although  within  the  county? 

"Second.  Is  a  statute  authorizing  a  levy  upon  the 
property  situated  within  such  municipal  corporation, 
to  repair  free  turnpikes  without  its  limits,  void?'* 

The  appellant's  counsel  contend  that  the  first  ques- 
tion must  be  answered  in  the  negative,  and  hence  the 
levy  complained  of  must  be  held  unauthorized,  and 
the  taxes  be  refunded;  and  if  that  question  is  an- 
swered in  the  affirmative,  the  second  question  must 
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be  answered  in  the  negative,  because  sucli  statute 
would  be  uneonstitutiona]. 

The  exact  question  here  involved  was  decided  by 
this  court,  adversely  to  appellant's  contention,  in  Re(j^ 
V.  Teagevy  Aud.j  104  Ind.  195. 

It  is  contended,  however,  on  behalf  of  the  appellant, 
that  the  constitutional  question  here  raised  and  dis- 
cussed was  neither  discussed  nor  decided  in  that  case; 
and  that  if  it  had  been,  that  case  is  practically  over- 
mled  by  Kerlin  v.  Reynolds^  142  Ind.  460,  and  Taggartj 
Aud.j  V.  StatCy  ex  rely  142  Ind.  068. 

Neither  the  constitutionality  nor  the  construction 
of  such  a  statute  was  involved  in  Kerlin  v.  Reynolds^ 
supra.  Nor  was  the  statute  there  involved  at  all 
similar  to  the  one  here  involved.  The  one  here  in- 
volved, provides  for  the  repair  of  the  free  turnpike 
roads  of  the  county.  The  first  section  of  the  act  (Acts 
1879)  provides  that  the  commissioners  of  the  county 
are  constituted  a  board  of  turnpike  directors,  and, 
among  other  things,  it  makes  it  their  duty  to  certify  to 
the  county  auditor,  on  or  before  the  first  Monday  in 
June  in  each  year,  the  amount  of  money  necessary  to 
keep  such  free  turnpikes  in  good  repair.  R.  S.  1894, 
section  6868  (R.  S.  1881,  section  5104). 

The  next  section  provides,  among  other  things,  that 
**upon  the  issue  of  the  certificate,  as  mentioned  in  the 
first  section  of  this  act,  the  county  auditor  shall  levy 
upon  all  taxable  property  of  said  county  such  sum, 
not  to  exceed  one  (1)  mill  upon  each  dollar  of  such 
taxable  property  for  every  ten  (10)  miles  of  free  turn- 
pike roads  completed  in  said  county,  the  receapts 
thereof  to  constitute  a  turnpike  fund  in  the  county 
treasury,  to  be  paid  out  only  upon  the  order  of  the 
county  auditor  issued  upon  the  certificate  of  the 
board  of  turnpike  directors,  properly  attested  by  the 
clerk  of  said  board." 
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It  is  contended  that  the  foregoing  language,  ^'all 
taxable  property  of  said  county,"  must  be  held  to 
mean,  all  taxable  property  of  said  county  outside  of 
incorporated  cities  and  towns  in  the  county.  And 
while  it  is  conceded  that  Read  v.  Yeager,  supra^  decides 
the  exact  question  against  appellant's  contention,  it 
is  insisted  that  that  decision  is  overruled  by  the  later 
cases  already  named  above. 

The  question  involved  in  Kerlin  v.  Reynolds^  supray 
was  w^hether  there  was  any  statutory  authority  in  a 
township  trustee,  in  a  township  including  within  its 
boundaries  an  incorporated  city,  to  levy  taxes  on  prop- 
erty within  the  limits  of  such  city  and  property  tax- 
able therein  for  ordinary  township  purposes.  It  was 
there  said:  "Our  conclusion  renders  it  unnecessary  to 
consider  the  manner  of  making  the  levy  since  we  have 
no  doubt  of  the  absence  of  any  authority  to  make  a 
levy  for  such  purposes  upon  such  property.  The 
question  does  not  depend  upon  the  constitutional  au- 
thority of  the  legislature  to  subject  the  property  of  the 
minor  political  subdivision  to  taxation  for  the  pur- 
poses of  the  major  division,  for  the  reason  that  the 
legislature  has  not,  so  far  as  we  have  been  able  to 
learn,  attempted  by  any  existing  legislation  to  exer- 
cise any  such  authority.  ♦  ♦  ♦  ♦  There  is  no  au- 
thority given  to  tax  the  people  of  a  township,  outside 
of  the  city,  for  the  support  of  interests  within  and  re- 
lating alone  to  the  city  in  its  distinct  corporate 
capacity,  and  it  may,  in  like  manner,  be  said  that 
those  interests  which  are  peculiar  to  the  citizens 
and  the  property  outside  such  city  must  find  sup- 
port alone  from  those  whose  interests  they  are, 
namely,  those  of  the  township  as  distinguished 
from  those  of  the  city.  In  the  absence  of 
affirmative  legislation  commingling  such  inter- 
ests, dividing  such  burdens  and  providing  that  a 
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common  oflBcer  shall  protect  and  enforce  them,  we 
must  hold  that  they  are  to  be  deemed  separate  and 
treated  distinctly.  ♦  ♦  »  This  conclusion  does  not, 
however,  exclude  the  idea  that  there  may  be  int?erests 
general  and  mutual  as  between  the  citizens  and  the 
property  within  the  cities  and  within  the  civil  town- 
ship. *  ♦  ♦  ♦  For  such  purposes,  and  in  view  of 
such  general  and  mutual  interests,  such  citizens  and 
such  property  would  constitute  a  taxing  district 
Therefore,  'the  nature  of  the  tax  will  determine  the 
district,'  as  said  by  Judge  Cooley,  in  his  work  on  tax- 
ation, p.  153.  ♦  ♦  ♦  ♦  ♦  We  have  no  doubt,  in  the 
absence  of  a  common  interest  between  the  two  muni- 
cipal corporations,  the  city  and  the  township,  this 
statute  should  be  construed  to  apply  to  the  property 
of  the  township  as  distinguished  from  that  within  the 
limits  of  the  independent  municipality,  the  city." 

The  taxing  district  by  the  statute,  involved  in  the 
case  now  before  us,  is  made  to  consist  of  the  whole 
county.  If  it  is  not  competent  to  make  it  consist  of 
the  whole  county,  then  there  is  no  way,  under  existing 
legislation,  by  which  the  free  gravel  roads  of  the 
county  can  be  kept  up  and  in  repair.  Such  roads 
must  be  suffered  to  fall  into  decay  for  want  of  repairs 
if  appellant's  contention  is  upheld.  Nor  can  it  be 
iustlv  said  that  the  whole  countv  is  not  interested  in 
keeping  such  roa^s  in  repair,  s'imply  because  there 
happens  to  be  an  incorporated  city  within  the  limits 
of  the  county.  It  is  not  denied  that  the  whole  county 
may  be  validly  made  the  taxing  district  for  such  re- 
pairs if  there  is  no  incorporated  city  or  town  within 
its  limits. 

The  legitimate  result  of  appellant's  contention  is 
that  an  incorporated  city,  that  is  the  flourishing  city 
of  Indianapolis,  is  not  interested  in  keeping  the  grravel 
roads  of  the  county  in  repair.    If  that  proposition  is 
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one  that  the  courts  can  judicially  know,  then  it  is 
equally  true  that  they  can  judicially  know  that  keep- 
ing such  roads  in  repair  is  not  beneficial  to  any  tax- 
payer of  the  county. 

We  see  no  reason  why  the  whole  county  may  not 
be  validly  made  a  taxing  district  for  such  purposes; 
just  as  the  whole  county  may  be  and  is  lawfully  made 
the  taxing  district  to  raise  money  with  which  to  build 
bridges  anywhere  in  the  county,  as  has  always  been 
lawfully  done.  R.  S.  1894,  sections  3275,  3282  (R.  S. 
1881,  sections  2885,  2892). 

Accordingly,  it  was  justly  held  in  Read  v.  Y eager ^ 
supra^  that:  "Taxable  property  of  the  appellant  with- 
in the  city  of  Evansville  is  certainly  taxable  property 
in  Vanderburgh  county." 

Nor  did  Taggart  v.  StatCy  ex  rely  supra^  involve  the 
constitutionality  or  construction  of  any  statute  sim- 
ilar to  the  one  here  involved.  The  holding  there  was 
that  the  statutes  on  the  subject  should  be  so  con- 
strued as  to  require  the  surplus  dog  tax  fund  belong- 
ing to  Center  township,  in  Marion  county,  to  be  so 
divided  as  to  give  to  the  school  corporation  of  the  city 
of  Indianapolis  its  proportion  thereof,  according  to  its 
number  of  children  of  school  age.  This  was  because 
that  city  formed  a  part  of  the  taxing  district  composed 
of  the  whole  township,  thus  entitling  the  city  to  share 
in  the  fund  it  had  lielped  to  raise  by  the  tax  it  had 
paid.  That  conclusion  not  only  does  not  lend  any 
sanction  to  appellant's  contention,  but  if  it  has  any 
bearing,  is  against  such  contention. 

But  it  is  suggested  that  the  case  now  before  us  is 
distinguishable  from  Read  v.  Teager,  supra.  The 
8i)ecial  charter  by  which  the  city  of  Evansville  was 
then  governed  was  passed  by  the  legislature  in  1847. 
It  provided,  among  other  things,  that  "No  person  re- 
siding in  said  city  shall  be  compelled  or  required  to 
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work  on  any  road  without  said  city,  nor  shall  any 
property  lying  or  being  within  the  city  be  taxed  for 
the  purpose  of  making,  opening,  improving,  or  repair- 
ing any  road    ♦    ♦    ♦    without  the  limits  of  said  city." 

In  the  case  referred  to  it  was  said  of  this  provision 
that,  "It  is  manifest,  however,  from  the  provisions 
we  have  quoted  from  ♦  ♦  ♦  such  city  charter,  that 
the  exemption  from  taxation  therein  provided  is  an 
exemption  only  from  the  ordinary  road  tax,  which  the 
township  trustee,  with  the  concurrence  of  the  board 
of  commissioners  of  his  county,  under  section  50G6, 
now  in  force,  is  authorized  to  assess,  and  which  has 
been  authorized  by  previous  legislation  for  more  than 
thirty  years." 

It  is  further  suggested  that  the  act  approved  March 
6,  1891,  amending  section  61,  of  the  act  approved 
March  14,  1867,  incorjK^rating  cities,  R.  S.  1894,  sec- 
tion 3623  (K.  S.  1881,  section  3161),  was  passed  since 
our  free  gravel  road  acts  were  passed,  and  if  incon- 
sistent therewith  must  be  held  to  modify  the  section 
already  referred  to  as  authorizing  the  tax  here  in- 
volved. Said  section  61,  of  said  act  of  1867,  as 
amended  by  the  act  of  1891,  provides,  among  other 
things,  that:  "No  person  residing  in  said  city  shall  be 
required  or  compelled  to  work  on  any  road  without 
the  city;  nor  shall  any  property  lying  or  being  within 
the  city  be  taxed  for  the  purpose  of  working,  opening, 
improving  or  repairing  any  road  or  bridge  without 
the  limits  of  said  city." 

These  provisions  are  word  for  word  as  they  were  in 
the  section  of  the  act  of  1867,  before  the  amendment 
Acts  1867,  p.  63;  R.  S.  1881,  section  3161.  The  amend- 
ment made  other  changes  in  the  section,  but  none  as 
to  the  provisions  quoted.  Onr  first  free  gravel  road 
law  was  not  passed  until  ten  years  after  the  act  of 
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1867  was  passed.  Acts  1877,  p.  82;  R.  S.  1881,  sections 
5091,  5114. 

From  these  facts,  as  well  as  from  the  language  of 
the  provision  quoted  under  the  authority  of  Read  v. 
YeageVj  siipray  the  legislature  meant  by  that  provision 
in  the  act  of  1867,  only  to  exempt  the  property  in  the 
city  from  the  ordinary  road  tax,  referred  to  in  that 
case.  Indeed,  the  provision  in  question,  as  it  then  ex- 
isted in  the  act  of  1867,  was  in  full  force  at  the  time  of 
the  decision  in  that  case,  and  the  holding  there  neces- 
sarily construed  the  provision  as  we  now  do,  unless 
it  be  that  such  provision  has  no  application  to  a  city 
governed  by  a  special  charter.  That,  however,  would 
be  fatal  to  appellant's  contention,  as  the  city  of  In- 
dianapolis is  governed  by  a  special  charter.  R  S, 
1894,  sections  3772-3904. 

But  we  are  to  inquire  what  effect  the  amiendatory 
act  had  on  the  provision  quoted,  in  carrying  it  forward 
into  the  amendatory  act  The  provisions  quoted  were 
operative  of  themselves  without  regard  to  the  balance 
of  the  amendatory  section. 

It  was  said  by  this  court,  in  the  case  of  Thomas  v. 
Town  of  Butler^  139  Ind.  245,  at  page  252  et  seq,  that:  "It 
is  true,  as  stated  by  some  of  the  authorities  above  men- 
tioned and  cited  by  appellant,  that  so  far  as  any  opera- 
tive part  of  the  old  act  has  been  brought  forward  and 
re-enacted  by  the  new  act,  it  is  not  repealed,  an<i  is,  as 
stated  by  Southerland,  continued  in  operation.  *  * 
*  *  It  has  been  frequently  held  in  this  and  other 
courts,  that  the  re-enactment  of  a  statute  does  not 
operate  as  a  repeal  of  the  former  law,  but  that  the 
effect  of  the  new  act  is  to  continue  the  old  act  in  force. 
Gorley  v.  Seuxilly  77  Ind.  316,  and  cases  there  cited; 
KeynoldSy  Aud.j  v.  Botcen^  Admr.y  138  Ind.  434,  and  nu- 
merous authorities  there  cited.  *  *  *  In  the  revision 
of  laws  it  is  often  essential  to  bring  forward  into  the 
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ne^^  act  many  operative  portions  of  the  old  statute 
without  change  or  modification,  and  it  is  often  of  the 
utmost  importance  to  public  and  private  interests  that 
the  continuitj^  of  the  operation  of  the  re-enacted  stat- 
ute shall  not  be  broken  by  the  re-enactment  thereof. 
To  hold  the  operation  of  the  re-enacted  statute  broken 
by  the  re-enactment  is  to  hold,  in  many  cases,  that 
public  interests  and  private  rights  are  swept  away 
beyond  the  possibility  of  repair.  The  principle  upon 
which  the  continuity  of  operation  of  the  re-enacted 
statute  rests  is  the  manifest  legislative  intention.  * 
*  *  When  they  bring  forward  into  the  new  act  such 
operative  portions  of  the  old  act,  they  thereby  indi- 
cate the  legislative  will  and  intent  that  such  provision 
shall  continue  to  be  the  law,  not  that  it  shall  cease  to 
operate,  but  that  its  operation  as  the  law  shall  con- 
tinue as  before." 

Therefore,  the  provision  quoted  continues  in  force 
just  as  it  was  before  the  amendatory  section  was  en- 
acted. It  gets  its  force  and  effect  from  its  original 
enactment  in  the  act  of  1867.  And  that  effect,  we  have 
seen,  exempted  city  property  from  nothing  but  the  or- 
dinarv  road  tax,  such  as  was  referred  to  in  Read  v. 
Yeagery  svpra,  and  does  not  have  the  force  and  effect 
to  exempt  property  in  cities  from  taxation  for  the  re- 
pair of  the  free  gravel  roads  of  the  county.  Read  v. 
Teager,  supra. 

It  is,  however,  contended  if  the  section  of  the  gravel 
road  statute  quoted,  properly  construed,  authorized 
the  assessment  complained  of,  and  we  think  it  does, 
that  it  is  unconstitutional,  because  the  property  with- 
in the  city  of  Indianapolis  is  not  benefited  by  the  re- 
pair of  the  gravel  roads  of  the  county.  Conceding, 
without  deciding,  that  such  benefit  is  essential  to  the 
constitutionality  of  such  a  tax,  we  are  of  opinion  that 
that  was  a  question  resting  within  the  legislative 
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domain  to  determine.  As  was  said  in  People  v.  Brook- 
lyiiy  4  N.  Y,  428  (55  Am.  Dec.  266) :  "In  local  taxation, 
however,  for  special  purposes,  the  local  benefits  may 
in  many  cases  be  seen,  traced  and  estimated  to  a  rea- 
sonable certainty.  At  least  this  has  been  supposed 
and  assumed  to  be  true  by  the  legislature,  whose 
duty  it  is  to  prescribe  the  rules  on  which  taxation  is  to 
be  apportioned;  and  whose  determination  of  this  mat- 
ter, being  within  the  scope  of  its  lawful  power,  is  con- 
clusive. In  the  case  of  The  People  v.  Brooklyn^  before 
referred  to,  it  was  said  that  a  tax  to  be  valid  must  be 
apportioned  'upon  principles  of  just  equality,'  and 
upon  all  the  property  in  the  same  political  district; 
and  that  this  is  a  fundamental  principle  of  free  gov- 
ernment, which,  although  not  contained  in  the  consti- 
tution, limits  and  controls  the  power  of  the  legislature. 
This  is  new  and  it  seems  to  me  to  be  dangerous  doc- 
trine. It  clothes  the  judicial  tribunals  with  the  power 
of  trying  the  validity  of  a  tax  by  a  test  neither  pre- 
scribed nor  defined  by  the  constitution.  If  by  this  test 
we  may  condemn  an  assessment  apportioned  accord- 
ing to  the  relation  of  burthen  and  benefit  we  may  with 
far  better  reason  condemn  a  capitation  tax  on  the 
ground  that  numerical  equality  is  not  just  equality;  or 
a  general  property  tax,  for  a  local  object,  because  it 
compels  one  portion  of  the  community  to  pay  more 
than  their  just  share  for  the  benefit  of  another  jwrtion. 
All  discriminations  in  the  taxation  of  property,  and 
all  exemptions  from  taxation  on  the  grounds  of  public 
policy,  would  fall  by  the  application  of  this  test.  If 
this  doctrine  prevails  it  places  the  power  of  the  courts 
above  that  of  the  legislature  in  a  matter  affecting  not 
only  the  vital  interests,  but  the  very  existence  of  the 
government.  It  assumes  that  the  apportionment  of 
taxation  is  to  be  regulated  by  judicial,  and  not  by  leg- 
islative discretion.    It  obstructs  the  exercise  of  powers 
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which  belong  to,  and  are  inherent  in  the  legislative  de- 
partment, and  restrains  the  action  of  that  branch  of 
the  government  in  cases  in  which  the  constitution  has 
left  it  free  to  act" 

To  the  same  effect  are  Gilson  v.  Boardj  etc.y  128  Ind. 
65,  and  authorities  there  cited. 

The  constitutionality  of  similar  legislation  seems 
to  be  settled  in  this  State.  Turpin  v.  Eagle  Oreek^  etc.^ 
Orav.  R.  Co.^  48  Ind.  45;  Law  v.  Madison^  etc.y  Tump. 
Co.,  30  Ind.  77;  Ricketts  v.  Spraker,  77  Ind.  371. 

In  Goodrich  v.  WinchetSter  d  Deerfield  Tump.  Co.,  26 
Ind.  119,  the  constitutionality  of  a  similar  statute  was 
involved,  and  this  court  there  said:  "In  the  case  in 
judgment  the  legislature  has  determined,  and  this 
matter  is  within  its  power,  that  this  is  a  proper  sub- 
ject for  taxation,  and  that  the  burden  imposed  is  the 
just  share  of  each  person  embraced  in  the  provisions 
of  the  act.  This  the  legislature  has  the  right  to  do, 
unless  restrained  by  some  provision  of  the  constitu- 
tion. ♦  ♦  ♦  We  hold  the  law  valid  on  the  ground 
that  it  imposes  a  tax  for  public  purposes,  within  the 
constitutional  power  of  the  legislature." 

It  was  said  in  State,  ex  rel.,  v.  McClellandy  138  Ind. 
395,  on  p.  399,  that:  "With  the  justice,  the  propriety, 
the  policy,  the  advisability  or  desirability  or  undesir- 
ability  of  a  statute,  the  courts  can  have  nothing  what- 
ever to  do,  so  long  as  the  act  does  not  infringe  some 
jjrovision  of  the  constitution,  State  or  Federal,  or 
some  valid  treaty  or  law  of  Congress.  Such  objections 
must  be  made  to  the  Legislature.  Hedderich  v.  State, 
lOX  Ind.  564;  Cooley's  Const.  Lim.,  201-204." 

Appellant's  learned  counsel  have  not  pointed  out 
any  provision  of  the  constitution  which  it  is  supposed 
the  statute  in  question  contravenes,  either  express  or 
implied,  and  we  know  of  none. 

It  has  often  been  held  bv  this  court  that  until  such 
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contravention  by  an  act  of  the  legislature  is  shown^ 
it  cannot  be  overthrown  bv  the  courts  far  unconstitu- 
tionality.  Rohinsony  Trea8.y  v.  Schencky  102  Ind.  307 
(319);  State,  ex  reLj  v.  McClelland^  supra;  State,  ex 
rel,  V.  Roby,  142  Ind.  168. 

The  question  of  the  constitutionality  of  the  statute 
under  consideration  was  necessarily  involved,  though 
not  discussed,  in  Read  v.  Yeager,  mpraj  and  was  necee- 
sarily  decided  against  the  appellant's  contention.  We 
adhere  to  that  ruling.  It  follows  that  the  circuit  court 
did  not  err  in  sustaining  the  demurrer  to  the  com- 
plaint. 

The  judgment  is  affirmed. 


Seston  et  al.  v.  Tether  et  al.  

146    251, 

[No.  17,658.     Filed  June  9,  1896.]  }g  ^ 

Appeals. — Bill  of  Exceptions. — Documentary  Evidence  How  Made 
Part  O/.— Where  a  written  instrument  does  not  constitute  a  part 
of  the  record  without  a  biU  of  exceptions  or  order  of  court,  such 
instrument  should  be  inserted  at  its  proper  place  in  the  bill  of  ex- 
ceptions or  it  will  not  be  a  part  of  the  record. 

Same. — Bill  of  Exceptions, — Receipts, — ^Bills  of  exception  are  not 
mere  abstracts  of  evidence,  but  are  required  to  present  the  full 
eTidence,  and  the  clerk  has  no  authority  to  substitute  abstracts  of 
receipts  introduced  in  evidence,  but  must  copy  such  receipts  in  full 
as  introduced. 

From  the  Floyd  Circuit  Cou'rt.    Affirmed. 
Kelso  &  Kelso,  for  appellants. 
A.  Dowling,  for  appellees. 

Hackney,  J. — This  was  a  suit  in  ejectment  and  for 
damages,  and  was  instituted  by  Thomas  Seston 
against  the  appellees,  Thomas  Tether  and  Sarah  Teth- 
er. While  the  suit  was  pending,  Thomas  Seston  died 
testate,  and  Lizzie  Seston,  his  widow,  and  Lizzie  Ses- 
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ton,  executrix  of  his  last  will,  were  substituted  as 
plaintiffs.  The  issue  was  made  by  a  general  denial 
to  the  complaint,  and  a  trial  resulted  in  a  special  find- 
ing, conclusions  of  law,  and  judgment  in  favor  of  the 
appellees.  Upon  motion  and  undertaking  by  said  ex- 
ecutrix a  new  trial  as  of  right  was  granted  to  her,  and 
a  second  trial  was  had,  resulting  in  a  verdict  and  judg- 
ment in  favor  of  the  appellees  and  against  each  of  the 
appellants,  without  question  as  to  whether  Lizzie 
Seston  had  obtained  a  new  trial.  Separate  motions, 
by  the  appellants,  for  a  new  trial  for  cause,  were 
thereupon  filed  and  overruled,  and  such  rulings  alone 
are  assigned  as  error  in  this  court. 

The  questions  here  discussed  arise  upon  the  evi- 
dence and  certain  instructions,  the  correctness  of 
which  depend  upon  the  evidence. 

The  objection  is  made  by  the  appellees  that  we  can 
not  entertain  these  questions  for  the  reason  that  the 
evidence  is  not  all  in  the  record  by  the  bill  of  ex- 
ceptions. 

In  the  bill  of  exceptions  are  several  statements  of 
the  introduction  in  evidence  of  documents,  namely:  a 
deed  executed  by  a  commissioner,  the  record  of  the 
probate  of  the  will  of  Thomas  Seston,  certain  tax  re- 
ceipts offered  and  read  by  the  appellees,  and  certain 
tax  receipts  offered  and  read  by  the  appellants.  In 
each  instance  the  document  is  not  copie,d  into  the  bill 
at  the  point  where  it  appears  to  have  been  read,  but 
at  such  points  are  statements  that  such  documents 
will  be  found  at  pages  of  the  transcript  given  by  num- 
bers and  followed  with  "(here  insert.)''  Following 
the  bill  of  exceptions,  and  on  the  pages  of  the  tran- 
script so  indicated  by  numbers,  are  copied  by  the  clerk 
a  commissioner's  deed  to  Thomas  Seston,  the  will  of 
Thomas  Seston,  and  the  probate  thereof,  and  two 
statements,  one  consisting  of  fourteen  items  and  one 
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consisting  of  ten  items,  each  item  of  which  is  of  the 
character  following:  "State  and  county  tax.  Second 
installment,  1884,  $9.00."  On  the  margin  of  the  tran- 
script, opposite  one  of  the  statements,  is  the  follow- 
ing: "Amount  of  taxes  paid  by  def'ts,  as  shown  by 
tax  receipts  referred  to  on  page  143  of  transcript," 
and  on  the  margin  opposite  the  other  statement  is  the 
following:  "Tax  rec'ts,  referred  to  on  page  144  of 
transcript"  The  two  statements  mentioned  are  prob- 
ably the  results  or  abstracts  of  the  numerous  tax  re- 
ceipts introduced  in  evidence  by  the  parties. 

Appellant^s  learned  counsel  seek  to  defend  this  con- 
dition of  the  record  by  the  citation  of  R.  S.  1894,  sec- 
tion  638,  and  Cincinnati^  e/c,  R.  li.  Co.  v.  Butler^  108 
Ind.  31.  The  statute  cited  provides  that,  "It  shall  not 
be  necessary  to  copy  a  written  instrument  or  any 
documentary  evidence  into  a  bill  of  exceptions,  but  it 
shall  be  sufficient  to  refer  to  such  evidence,  if  its  ap- 
propriate place  be  designated  by  the  words  'here  in- 
sert.^ "  Of  this  provision  it  was  said  in  Crumley  v. 
Hickmariy  92  Ind.  388 :  "The  former  code  contained  the 
same  provision.  Section  343,  2  R.  S.  1876,  p.  176.  In 
construing  this  statute  it  has  been  held  that  where  a 
written  instrument  properly  and  legally  constitutes  a 
part  of  the  record  without  being  made  such  by  a  bill 
of  exceptions  or  an  order  of  court,  and  where  it  has 
already  been  copied  into  the  transcript,  the  clerk  is 
not  required  to  again  copy  such  instrument  into  the 
bill  of  exceptions,  but  may  make  the  same  a  part 
thereof  by  inserting  in  the  designated  place  a  refer- 
ence to  the  page  and  line  of  the  transcript  where  the 
same  can  be  found.  But  if  such  instrument  does  not 
properly  constitute  a  part  of  the  record,  without  a  bill 
of  exceptions,  or  an  order  of  court,  it  has  also  been 
held  that  it  is  the  dutv  of  the  clerk  in  such  case,  in 
making  a  transcript,  to  insert  such  instrument  at  its 
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proper  place  in  the  bill  of  exceptions;  otherwise  it  is 
no  part  of  the  record." 

To  the  same  effect  are  Douglass  v.  State,  72  Ind.  385 ; 
Colee  V.  State,  75  Ind.  511 ;  Klingensmith  v.  Faulkner, 
84  Ind.  331 ;  Board,  etc.,  v.  Karp,  90  Ind.  236  ;  Cottrell 
V.  Aetna  Life  Ins.  Co.,  97  Ind.  311;  Lewis  v.  God- 
man,  129  Ind.  359;  Seymour,  etc.,  Co.  v.  Brodhecker, 
Treas.,  130  Ind.  389;  Oussman  v.  Oussman,  140  Ind. 
433. 

In  Klingensmith  y. Faulkner,  supra,  it  was  said:  "And 
the  rule  of  practice  is  equally  well  settled  that  a  docu- 
ment referred  to  in  a  bill  of  exceptions  with  a  (here  in- 
sert) must  be  copied  at  the  place  indicated,  unless  it 
is  already  a  proper  part  of  the  record  as  copied  at  an- 
other place;  when,  instead  of  making  a  second  copy, 
the  clerk  may  refer  to  the  copy  already  given."  See 
also  Elliott  App.  Proced.,  sections  818  and  819. 

The  decision  in  Cincinnati,  etc.,  Co.  v.  Butler,  supra, 
did  not  modify  the  rules  declared  in  the  foregoing 
cases.  It  rather  supports  them  in  the  declaration  that 
when  the  document  is  properly  identified  it  Bhould  be 
inserted  at  the  point  indicated  by  the  "(here  insert)" 

As  to  the  abstracts  of  the  receipts,  substituted  for 
copies  of  the  receipt-s  introduced  in  evidence,  there 
can  certainly  be  no  authority  having  the  slightest 
tendency  to  support  the  practice  adopted.  Bills  of  ex- 
ception are  not  mere  abstracts  of  evidence,  but  are 
required  to  present  the  full  evidence,  and  the  clerk  has 
no  authority  to  state  his  version  of  evidence  intro- 
duced, but  must  copy  it  as  it  was  introduced. 

No  question  is  properly  presented  by  the  record,  and 
the  judgment  of  the  circuit  court  is  affirmed. 
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[No.  17,536.     Filed  June  10.  1896.J 

• 

Negligence. — Liability  of  Contractor  to  Third  Party  For. — A  con- 
tractor is  not  liable  to  a  third  party,  to  whom  he  owed  no  duty, 
who  was  killed  by  a  falling  building  which  was  remodeled  and 
reconstructed  by  such  contractor,  in  a  careless  and  negligent  man- 
ner, about  two  years  prior  to  the  time  of  the  disaster,  and  which 
fell,  by  reason  of  such  negligent  and  imperfect  reconstruction. 

From  the  Tippecanoe  Superior  Court.     Affirmed. 

W.  R.  Woody  G.  P.  Haywood  and  C.  E.  Lake,  for 
appellant. 

R.  P.  Davidson^  for  appellee. 

Monks,  C.  J. — While  passing  along  a  sidewalk,  on 
Main  street,  in  the  city  of  Lafayette,  appellant's 
daughter  was  killed  by  the  falling  of  the  front  wall 
of  a  building,  which  stood  upon  the  street  line  adja- 
cent to  the  sidewalk.  This  action  was  brought,  by  ap- 
pellant against  appellee,  to  recover  damages  for  loss 
of  services  occasioned  by  her  death.  Appellee's  de- 
murrer was  sustained  to  each  paragraph  of  complaint, 
and  appellant  refusing  to  plead  further,  judgment  was 
rendered  for  appellee. 

The  facts  allege<l  essential  to  the  decision  of  the 
quefition  presented  are  as  follows: 

One  O'Ferrall  for  many  years  had  been  the  owner 
of  the  three-story  brick  building,  on  the  north  line  of 
Main  street,  which  caused  the  accident,  consisting  of 
two  ground-floor  business  rooms,  one  of  which  was  oc- 
cupied by  one  Lohman  as  a  drug  store.  The  other 
room  becoming  vacant,  Lohman  desired  it  also,  and 
wished  the  two  rooms  thrown  into  one,  by  the  removal 
of  the  partition  brick  wall.     To  this  O'Ferrall  con- 
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sented  and  thereupon  O'Farrell,  or  Lohman,  or  both, 
employed  the  defendant,  Herzog,  this  appellee,  who 
was  a  builder  and  contractor,  by  an  independent  con- 
tract, to  remove  the  wall  and  remodel  the  building  to 
Lohman's  wishes.  This  work  he  completed  and 
turned  the  building  over  to  Lohman,  who  reoccupied  it 
as  a  drug  store  from  1890  until  1892,  when  the  dis- 
aster occurred  which  took  the  life  of  the  appellant's 
daughter.  It  is  alleged  that  the  appellee  did  his  work 
unskillfuUy  and  defectively,  put  in  iron  posts  not  suf- 
ficiently secured  upon  the  under  wall,  and  did  not  suf- 
ficiently fasten  and  tie  together  the  iron  or  steel 
beams  resting  on  the  tops  of  these  posts,  and  in  some 
other  respects  negligently  did  his  work;  and  that  be- 
cause of  this  negligent  and  imperfect  reconstruction 
of  the  building,  it  fell. 

The  only  error  assigned  calls  in  question  the  action 
of  the  trial  court  in  sustaining  the  demurrer  to  the 
complaint. 

The  rule  is  that  an  action  for  negligence  will  not 
lie  unless  the  defendant  was  under  some  duty  to  the 
injured  party  at  the  time  and  place  where  the  injury 
occurred  which  he  has  omitted  to  perform.  EvansHUCy 
etc,  R.  W.  Co.  V.  Griifin,  100  Ind.  221,  222,  50  Am.  Rep. 
783;  City  of  JndianapoUa  v.  Emmchnan,  108  Ind.  530, 
532,  58  Am.  Rep.  55;  Farts  v.  Hoberg,  134  Ind.  269, 
274,  39  Am.  St.  Rep.  261;  Louisville,  etc.,  R.  R.  Co. 
v.  Treadivay,  142  Ind.  475,  on  page  485.  See  extended 
note  in  Presbyterian  Church  v.  Smith,  26  L.  R.  A.  504. 

If  appellee  failed  to  repair  the  building  in  conform- 
ity with  his  contract  he  was  liable  to  respond  in  dam- 
ages therefor  to  the  other  contracting  party.  But  is 
he  also  liable  to  appellant  for  the  injury  to  his 
daughter,  sustained  on  account  of  the  defective  con- 
struction alleged,  when  neither  appellant  nor  his 
daughter  were  partieta  to  the  contract? 
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Appellee  was  not  liable  under  the  contract,  for  the 
reason  that  such  liability  could  only  exist  between 
the  contracting  parties.  If  liable  at  all,  it  can  only 
be  for  the  violation  of  some  duty.  Faris  v.  Hohcrg, 
siipra;  IndianapoliSy  etc.y  R.  W.  Co.  v.  Orifjfin,  supra;. 
Shearman  &  Eedf.  Neg.,  (4th  ed.),  Vol.  1,  section  8. 

The  only  person  to  whom  appellee  owed  any  par- 
ticular dutv  was  the  one  with  whom  he  contracted. 
state,  ex  rely  v.  Harris^  89  Ind.  363,  365,  366. 

Apj)ellee  was  not  in  possession  of  the  building,  the 
repairs  had  been  completed  and  accepted  long  before 
appellant's  daughter  was  injured.  The  rule  in  this 
class  of  cases  is  thus  stated  in  Wharton  Neg.  (2  ed.),  | 
section  438:  "There  must  be  causal  connection  be- 
tween the  negligence  and  the  hurt;  and  such  causal 
connection  is  interrupted  by  the  interposition,  be- 
tween the  negligence  and  the  hurt  of  any  independent 
human  agency.  ♦  ♦  ♦  Thus,  a  contractor  is  employed 
by  a  city  to  build  a  bridge  in  a  workmanlike  manner; 
and  after  he  has  finished  his  work,  and  it  has  been  ac- 
cepted by  the  city,  a  traveler  is  hurt  when  passing 
over  it  by  a  defect  caused  by  the  contractor's  negli- 
gence. Now  the  contractor  may  be  liable  to  the  city 
for  his  negligence,  but  he  is  not  liable  in  an  action  on 
the  case  for  damages.  The  reason  sometimes  given 
to  sustain  such  conclusion  is,  that  otherwise  there 
would  be  no  end  to  suits.  But  a  better  ground  Is  that 
there  is,  no  causal  connection,  as  we  have  seen,  be- 
tween the  traveler's  hurt  and  the  contractor's  neg- 
ligence. The  traveler  reposed  no  confidence  in  the 
the  contractor,  nor  did  the  contractor  accept  any  con- 
fidence from  the  traveler.  The  traveler,  no  doubt,  re- 
posed confidence  on  the  city  that  it  would  have  its 
bridges  and  highways  in  good  order;  but  between  the 
contractor  and  the  traveler  intervened  the  city,  an  in- 
VoL.  145—17 
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dependent  responsible  agent,  breaking  the  causal  con- 
nection." 

In  Winterbottom  v.  Wright,  10  M.  &  W.  109,  the  plain- 
tiff proved  that  a  mail  coach  had  been  defectively  con- 
structed; that  it  was  constructed  under  a  contract 
with  the  postmaster-general,  and  that  because  of  it^ 
defective  construction  plaintiff  sustained  an  injury; 
and  the  court  denied  recovery  upon  the  ground  that 
the  coachmaker  owed  plaintiff  no  duty.  Lord  Ab 
inger,  in  the  course  of  his  opinion,  said:  "Unless  w^e 
confine  the  operation  of  such  contracts  as  this  to  the 
parties  who  entered  into  them,  tbe  most  absurd  and 
outrageous  consequences,  tp  which  I  can  see  no  limit, 
would  ensue."  To  the  same  effect  was  the  statement 
of  Justice  Clifford,  in  Savings  Bank  v.  Ward^  100  U.  S. 
195,  that:  "There  would  be  no  bounds  to  actions  and 
litigious  intricacies  if  the  ill  effects  of  the  negligence 
of  men  may  be  followed  down  the  chain  of  results  to 
the  final  effect." 

In  Losee  v.  Clutc,  51  N.  Y.  194,  10  Am.  Rep.  638,  it 
was  held  that  the  manufacturer  and  builder  of  a 
steam  boiler  is  only  liable  to  the  purchaser  for  de- 
fective materials  or  for  any  want  of  care  or  skill  in 
its  construction;  and  if,  after  delivery  to  and  accept- 
ance by  the  purchaser,  and  while  in  use  by  him,  an 
explosion  occurs  in  consequence  of  such  defective  con- 
struction to  the  Injury  of  a  third  person,  the  latter  has 
no  cause  of  action,  on  account  of  such  injury,  against 
the  manufacturer. 

In  Dale  v.  Orant,  5  Vroom  (N.  J.  L.),  142,  it  was  held 
that  an  action  would  not  lie  in  favor  of  a  customer 
against  a  wrongdoer  who  stopped  the  machinery  of 
a  manufactory  and  prevented  the  proprietor  from  per- 
forming a  contract,  and  thereby  caused  loss  to  the 
plaintiff  to  whom  the  manufacturer  had  agreed  to 
furnish  goods.     The  court  said:    "But  the  law  does 
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not  attempt  to  give  full  reparation  to  all  parties  in- 
jured by  a  wrong  committed.  If  this  were  so,  all 
parties  holding  contracts,  if  such  exist,  under  the 
plaintiffs  and  who  have  been  injuriously  affected  by 
the  conduct  of  the  defendants,  would  be  entitled  to  a 
suit.  It  is  only  the  proximate  injury  that  the  law  en- 
deavors to  compensate;  the  more  remote  comes  under 
the  head  of  damnum  absque  injuria.^^  The  cases  of 
Winterbottom  v.  Wright ^  supra;  Daley.  Grant,  supra; 
and  Losse  v.  Clute,  supra;  were  cited  with  approval  by 
this  court  in  Hoosier  Stone  Co.  v.  Louisville,  etc.,  R. 
W.  Co.,  131  Ind.  575;  and^tate  v.  Harris,  89  Ind.  863. 
It  was  held  in  Curtin  v.  Someraetj  140  Pa.  St.  70, 
23  Am.  St  Rep.  220,  10  L.  K.  A.  322,  that  a  con- 
tractor for  the  erection  of  a  hotel  building, 
who  uses  improper  material  in  its  construction, 
and  in  other  respects  departs  from  the  speci- 
fications embodied  in  his  contract,  so  .that  when 
the  building  is  completed  it  is  structurally  weak  and 
unsafe,  by  which  an  accident  occurs  after  it  is  ac- 
cepted and  possession  taken,  is  liable  to  the  owner 
therefor,  but  not  to  a  guest  of  the  hotel,  for  an  injury 
caused  to  him  by  such  defective  construction.  The 
court  said:  "In  Thomas  v.  Winchester,  6  N.  Y.  397, 
57  Am.  Dec.  455,  the  court  held  a  dealer  in  drugs  and 
medicine,  who  carelessly  labels  a  deadly  poison  as 
a  harmless  medicine,  and  sells  it  so  labeled  into 
market,  to  be  liable  to  all  persons  who,  with- 
out fault  on  their  parts,  are  injured  by  using 
it.  We  think  this  case  was  correctlv  decided, 
but  it  has  no  application.  The  druggist  owed  a 
duty  to  every  person  to  whom  he  sold  a  deadly 
poison,  to  have  it  properly  labeled  to  avoid  accidents. 
Just  here  the  analogy  between  this  case  and  the  one 
in  hand  ceases.    The  defendant  owed  no  duty  to  the 
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public,  as  before  stated;  his  duty  was  to  his  em- 
ployer.   •    »    ♦    * 

"If  the  contractor  who  erects  a  house,  who  builds  a 
bridge,  or  performs  any  other  work;  a  manufacturer 
who  constructs  a  boiler,  a  piece  of  machinery,  or  a 
steamship,  owes  a  duty  to  the  whole  world,  that  his 
work  or  his  machine  or  his  steamship  shall  contain 
no  hidden  defect,  it  is  difficult  to  measure  the  extent 
of  his  responsibility,  and  no  prudent  man  would  en- 
gage in  such  occupations  upon  such  conditions.  It  is 
safer  and  wiser  to  confine  such  liabilities  to  the 
parties  immediately  concerned." 

In  Necker  v.  Ilarveyy  49  Mich.  517,  the  defendant 
manufactured  and  put  up  in  the  factory  of  a  soap  com- 
pany an  elevator,  under  a  contract  that  it  would  lift  at 
least  two  thousand  pounds.  The  elevator  fell  by  rea- 
son of  a  defective  shaft,  in  three  days  after  it  had  been 
put  in  place,  and  injured  a  workman  in  the  employ  of 
the  soap  company.  The  court,  by  Cooley,  J.,  said: 
"The  statement  of  facts  so  far  makes  out  no  cause  of 
action  in  favor  of  this  plaintiff.  It  discloses  a  duty 
on  the  part  of  the  defendant  to  construct  an  elevator 
which  w^ould  lift  two  thousand  pounds;  but  the  duty 
was  to  the  soap  company,  and  not  to  anybody  else. 
Nothing  is  better  settled  than  that  an  action  will  not 
lie  in  favor  of  any  third  party  upon  a  breach  of  this 
duty.'^ 

There  is  a  class  of  cases,  however,  where  the  law 
imposes  a  duty  to  third  persons,  independent  of  the 
contract,  as  in  sales  of  dangerous  goods,  poisonous 
drugs  or  explosive  oils.  Thomas  v.  Winchester^  supra] 
Walton  V.  Booth,  34  La.  An.  913;  Callahan  v. 
Wame,  40  Mo.  131;  Norton  v.  Sewall,  106  Mass.  143, 
8  Am.  Rep.  298;  Wellington  v.  Downer,  etc..  Oil  Co., 
104  Mass.  64;  2  Jaggard  Torts,  section  261. 

In  this  class  of  cases,  the  vendor  owes  a  dutv  to  the 
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public,  for  the  reason  that  the  articles  sold  were  nec- 
essarily and  inherently  dangerous  to  human  life,  and 
did  not  in  any  manner  disclose  their  dangerous  char- 
acter. The  cases  cited  by  appellant  fall  within  this 
class,  and  are,  therefore,  not  in  point. 

It  is  clear,  we  think,  from  the  authorities,  that  a 
contractor,  in  a  case  like  the  one  in  hand,  is  not  liable 
for  mere  negligence  to  a  third  party,  to  whom  he  owed 
no  duty.  The  conclusion  we  have  reached  is  also  fully 
sustained  by  Ileizer  v.  Kingsland^  etc^  Mffj.  Go.^  110  Mo. 
605,  33  Am.  St.  Rep.  482,  15  L.  R.  A.  821,  and  cases 
cited  in  note  424,  p.  908  of  2  Jaggard  Torts. 

Judgment  aflflrmed. 
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Appeal  and  Error. — Harmless  Error, — Record. — A  reversal  cannot  J  58  608| 
be  had  for  an  error  in  overruling  a  demurrer  to  a  paragraph  of 
complaint  when  it  is  shown  by  the  record  that  the  finding  is  not 
based  upon  such  paragraph. 

Same. — Longhand  Mamiscript  of  Evidence. — Bill  of  Exceptions. — The 
original  longliand  manuscript,  to  be  incorporated  in  the  bill  of  excep- 
tions, must  be  filed  with  the  clerk  of  the  court  before  so  incorporated. 

Same. — Examination  of  Party  Under  the  Statute. — Witness. — Where 
the  examination  of  a  party  defendant  had  been  taken  by  the  plain- 
tiff under  the  statute,  and  it  was  agreed  in  open  court,  at  the  close  of 
plaintiff's  evidence,  that  if  the  plaintiff  would  consent  to  defendants 
reading  said  examination  as  a  deposition,  the  defendants  would  not 
examine  such  witness,  and  such  examination  was  read,  it  was  not 
error  to  refuse  to  allow  the  examination  of  such  witness. 

New  Trial. — Excessive  Damages. —  Tort. —  Excessive  damages  is  a 
cause  for  a  new  trial  in  ca.ses  of  tort  only. 

Appeal  and  Error. — Failure  of  Counsel  to  Argue. — Error  Waived. — 
Where  counsel  for  appellant  fail  to  argue  an  error  assigned  it  will 
be  considered  waived. 

From  the  Porter  Circuit  Court.    Affirmed.    • 
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H.  R,  Bobbins,  for  appellants. 
W.  Johnston,  for  appellee. 

McCabe,  J. — We  infer,  from  certain  parts  of  the 
transcript,  that  the  appellee  sued  the  appellants  to 
rescind  a  contract,  under  the  terms  of  which  the  plain- 
tiff conveyed  certain  described  land  to  the  appellants, 
and  to  recover  back  certain  money. 

A  separate  demurrer  to  the  several  paragraphs  of 
the  complaint,  by  each  of  the  defendants,  was  over- 
ruled as  to  some  of  the  paragraphs.  The  issues  joined 
upon  the  complaint  and  answers  were  tried  by  the 
court,  resulting  in  a  general  finding  for  the  plaintiff, 
upon  which  judgment  and  decree  followed,  ordering  a 
reconveyance  and  other  relief  over  the  defendant's 
motions  for  a  new  trial.  Error  is  assigned  upon  the 
rulings  upon  the  demurrer  and  in  overruling  the  mo- 
tion for  a  new  trial. 

The  only  paragraph  of  the  complaint  to  which  ap- 
pellants contend  the  court  ought  to  have  sustained 
the  demurrer,  is  one  which  the  court  ordered  to  be 
numbered  4,  though  it  had  been  numbered  3,  there  be- 
ing already  three  paragraphs  in  the  complaint  before 
that  one  was  attached  thereto. 

The  transcript  show^s  that  the  finding  of  the  court 
was  on  the  original  third  paragraph,  and  not  on  the 
one  subsequently  numbered  4.  That  one  is  the  only 
paragraph  of  the  complaint  to  be  found  in  the  tran- 
script. The  truth  is,  there  is  nothing  in  the  transcript 
to  show  that  there  ever  was  a  complaint  filed  at  all  in 
the  case,  except  by  inferences  from  demurrers  and  an- 
swers filed.  The  transcript  does  not  purport  to  contain 
all  of  the  record,  nor  even  the  essential  parts  thereof. 
It  is  onou<]:h  to  say  that  no  question  is  presented  as  to 
the  sufficiency  of  the  only  paragraph  of  the  complaint 
found  in  the  transcript,  because  it  is  shown  that  the 
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finding  is  not  based  on  it.  Therefore,  the  ruling  upon 
the  demurrer  thereto  could  not  affect  the  substantial 
rights  of  the  appellants,  even  though  erroneous  in  the 
abstract.  And  unless  their  substantial  rights  are  in- 
juriously affected, they  cannot  have  a  reversal  for  such 
an  error.  R.  S.  1894,  sections  401,  670  (R.  S.  1881,  sec- 
tions 398,  659),  and  authorities  there  cited. 

One  of  the  grounds  specified  in  the  motion  for  a  new 
trial  is  that  the  decision  of  the  court  is  n<5t  sustained 
by  sufficient  evidence. 

There  is  in  the  transcript  what  purports  to  be  a  bill 
of   exceptions,  incorporating   thereinto   the   longhand 

manuscript  of  the  evidence.  But  it  is  not  clear  that 
the  bill  is  shown,  legitimately,  to  be  a  part  of  the 
record. 

On  the  29th  of  June,  1894,  ninety  days  were  allowed 
the  defendants  in  which  to  present  their  bill  of  ex- 
ceptions. 

The  learned  judge  certifies  that  the  bill  was  pre- 
sented to  him  on  September  24,  1894,  "but  not  signed 
for  want  of  time  to  examine  the  same,"  and  yiet  he 
signed  this  statement  written  at  the  end  of  the  bill. 
And  below  that  yet,  he  states  that  it  is  "signed  and 
made  a  part  of  the  record  ♦  ♦  ♦  this  21st  day  of 
June,  1893,*^  after  which  his  signature  is  subscribed. 

It  is  impossible  for  him  to  have  signed  it  at  that 
date.  There  must  have  been  some  mistake  about  it. 
But  treating  the  last  date  given  by  the  judge  as  a  mis- 
take, and  regarding  the  date  of  signing  as  wholly  im- 
material, as  we  think  we  may,  under  the  statute  (R.  S. 
1894,  section  641;  R.  S.  1881,  section  629\  where  the 
date  of  presentation  is  given,  as  is  the  case  here,  we  find 
another  difficulty. 

The  clerk  certifies  that  the  longhand  manuscript 
was  filed  in  his  office  on  the  25th  day  of  September, 
1S94.    That  is  one  day  after  the  bill  of  exceptions  was 
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presented  to  the  judge,  incorporating  thereinto  the 
longhand  manuscript.  If  not  filed  before  it  is  incor- 
■  porated  into  the  bill  of  exceptions,  the  original  cannot 
be  certified  here  instead  of  a  transcript,  as  was  at- 
tempted to  be  done  in  this  case.  Holt  v.  RockhiU,  143 
Ind.  530.  But  treating  the  longhand  manuscript  as 
properly  in  the  record,  still  it  shows  that  the  evidence 
is  riot  all  in  the  retard.  There  are  several  places  where 
it  is  stated  that  certain  deeds  were  read  in  evidence 
and  a  blank  place  left  in  the  bill  of  exceptions  to  in- 
sert them,  but  they  have  not  been  inserted.  Again, 
there  is  another  place  where  it  appears  that  a  copy  of 
one  of  the  missing  deeds  has  been  pasted  into  the  tran- 
script since  the  bill  of  exceptions  was  signed. 

The  evidence  is  not  conclusive  that  this  has  been 
done,  but  the  appellee  has  produced  the  affidavit  of 
the  stenographer  that  such  copy  has  been  pasted  in 
since  the  bill  of  exceptions  was  signed  by  the  judge 
To  this  appellants'  counsel  pay  no  attention.  They 
brought  the  transcript  here  and  seek  a  reversal  on  it; 
under  such  circumstances,  thev  are  at  least  called  on 
for  an  explanation.  But  we  need  not,  and  do  not, 
pass  on  the  question  as  to  whether  such  copy  of  a 
deed  has  been  pasted  into  the  transcript  without  au- 
thority or  not,  as  there  are  several  omissions  of  copies 
of  deeds  that  the  bill  of  exceptions  shows  were  read 
in  evidence,  and  they  have  in  no  manner  been  sup- 
plied. Therefore,  notwithstanding  the  statement  at 
the  close  of  the  bill  that  it  contains  all  the  evidence 
given  in  the  cause,  it  affirmatively  shows  that  it  does 
not.  Therefore,  we  cannot  consider  the  sufficiency  of 
the  evidence  to  support  the  finding. 

One  of  the  grounds  specified  in  the  motion  for  a  new 
trial,  is  the  refusal  of  the  court  to  allow  appellees  to 
introduce  one  elohn  W.  Nichols  as  a  witness  in  their 
behalf. 
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The  reason  of  the  ruling  was  that  Nichols'  exam- 
ination as  a  partj^  defendant  in  the  suit  had  been 
taken  by  the  plaintiff  under  the  statute,  and  it  was 
agreed,  at  the  close  of  the  plaintiff's  evidence,  that  if 
the  plaintiff  would  consent  to  the  defendants  reading 
said  examination  as  a  deposition,  the  defendants 
would  not  examine  such  witness;  all  of  which  was 
agreed  to  in  open  court,  the  court  at  the  time  admon- 
ishing defendants  that  if  they  read  said  examination 
they  would  not  be  permitted  thereafter  to  introduce 
the  witness.  They  did  read  the  examination,  and 
thereafter  the  court  refused  to  allow  them  to  examine 
the  witness.    There  was  no  error  in  such  refusal. 

Another  reason  assigned  in  the  motion  for  a  new 
trial,  and  urged  in  argument,  is  "that  the  damages 
as  found  by  the  court  are  excessive."  Excessive  dam- 
ages is  a  cause  for  a  new  trial  in  cases  of  tort  only. 
Lake  Erie,  etc.,  R.  W.  Co.  v.  Acres,  108  Ind.  648; 
Thomas,  Admr.,  v.  Merry,  113  Ind.  83;  Moore  v.  State, 
ex  rel.,  114  Ind.  414;  Hogshead,  Admr.,  v.  State,  ex 
rel.,  120  Ind.  327;  Western  Assurance  Co,  v.  Stude- 
baker,  124  Ind.  176. 

As  the  appellants  have  seen  fit  not  to  bring  the  para- 
graph of  the  complaint  ui)on  which  the  damages  were 
assessed  before  this  court,  we  are  unable  to  say  that 
the  damages  assessed  were  for  a  tort.  In  case  they 
were  not,  the  assignment  of  excessive  damages  as  a 
cause  for  a  new  trial  would  not  present  the  question 
souglit  to  be  raised  thereby. 

The  next  and  third  cause  for  a  new  trial  was  con- 
cerning the  introduction  in  evidence  of  a  certain  deed; 
but  the  error,  if  any  there  was,  in  the  ruling,  was 
waived  by  appellants'  counsel  making  no  attempt  at 
argument  in  support  of  the  assignment  of  the  alleged 
error. 

The  fourth  and  only  other  reason  for  a  new  trial  dis- 
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cussed  by  appellants'  counsel,  namely,  the  insuf- 
ficiency of  the  evidence,  has  already  been  disposed  of. 
The  circuit  court  did  not  err  in  overruling  appellants' 
motion  for  a  new  trial. 

Finding  no  available  error  assigned,  the  judgment 
is  affirmed. 
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The  Banner  Cigar  Co.  et  al.  v.  Kamm  &  Schillinger 

Brewing  Co.  et  al. 

[No.  17,754.     Filed  June  10,  1896.  ] 

Appeal  and  Error. — Exceptions  to  Ruling  of  Trial  Court. ^Where 
no  exception  was  taken  to  the  action  of  the  trial  court,  no  question 
in  relation  thereto  can  be  presented  on  appeal. 

Same. — Special  Finding. — Motion  to  Modify. — New  Trial. — Practice. 
— Where  a  special  finding  omits  material  facts,  the  remedy  is  by 
motion  for  new  trial  and  not  by  motion  to  modify. 

Same. — Time  Alloiced  for  Filing  Bill  of  Exceptions. — New  Trial.— 
Where  at  the  time  of  entry  of  judgment  the  court  allows  90  days 
in  which  to  file  bill  of  exceptions,  and  within  the  term  a  motion  for 
a  new  trial  is  made,  the  exceptions  upon  which  such  motion  is 
predicated,  is  carried  forward  to  the  time  of  the  ruling  on  such  mo- 
tion. 

Chattel  Mortoaoe. — Sale  of  Mortgaged  Property. — Where  a  chattel 
mortgage  is  executed  covering  a  stock  of  goods,  furniture  and  fix- 
tures, without  the  privilege  of  selling,  an  action  cannot  be  main- 
tained to  declare  the  mortgage  satisfied,  on  the  ground  that  the 
mortgagor  had  remained  in  possession  and  sold  goods,  the  net  pro- 
ceeds of  which  exceeded  the  amount  of  the  mortgage,  where  it  is 
not  shown  that  the  goods  were  the  goods  mortgaged. 

Appeal. — Evidence. — The  question  of  weighing  evidence  and  pass- 
ing upon  the  conflict  thereof  is  for  the  trial  court. 

From  the  Elkhart  Circuit  Court.    Affirmed. 

H.  C.  Dodge,  for  appellants. 

J,  S.  Dodge  and  O.  Z.  HxibheUj  for  appellees. 

Hackney,  J. — The  appellants  were  execution  cred- 
itors of  the  appellee,  William  J.  Stamp,  and  as  such 
instituted  this  suit  to  declare  paid  and  satisfied  a  cer- 
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tain  chattel  mortgage,  executed  by  said  appellee  to 
his  co-appellee,  the  brewing  company,  and  which, 
upon  its  face,  api)eare<l  to  take  precedence  of  appel- 
lants' executions. 

At  the  trial  the  appellants  demanded  a  special  find- 
ing, and  thereafter,  on  March  9,  1894,  the  judge  filed 
in  open  court  what  purported  to  be  a  statement  of 
facts  in  said  cause,  but  without  conclusions  of  law 
drawn  therefrom  or  otherwise  stated.  At  the  same 
term  of  the  court,  and  without  objection  or  exception, 
the  court  entered  an  order,  setting  aside  said  state- 
ment of  facts,  or  alleged  special  finding.  Thereafter, 
and  on  the  2d  day  of  the  succeeding  May  term  of 
court,  a  special  finding  of  facts  with  conclusions  of 
law  was  filed  and  entered  by  the  court  in  said  cause, 
without  objection  or  exception  from  any  of  the  parties 
to  the  filing  and  entering  thereof.  Upon  said  special 
finding,  and  on  the  day  of  the  filing  thereof,  judgment 
was  duly  entered  in  favor  of  the  appellees,  said  day 
being  May  2,  1894,  and  the  court  granted  ninety  days 
from  that  day  in  which  to  file  bills  of  exception. 

On  the  22d  day  of  May,  1894,  the  appellants  filed 
two  certain  motions,  to  require  the  amendment  of  said 
special  finding,  in  the  statement  of  additional  facts, 
which  motions  were,  by  the  court,  overruled,  excep- 
tions were  taken  and  the  motions  brought  into  the 
record  by  a  bill  of  exceptions,  on  that  day  filed.  The 
same  bill  of  exceptions  recited  the  action  of  the  court 
in  setting  aside  said  statement  of  facts,  but  disclosed 
no  exception  to  the  court's  action. 

On  the  26th  day  of  June,  1894,  the  32d  day  of  the 
May  term,  the  api>ellants  filed  their  motion  for  a  new 
trial  of  said  cause,  but  no  ruling  was  had  thereon  until 
October  1,  1894,  the  first  day  of  the  October  term  of 
said  court,  when  said  motion  was  overruled,  an  ex- 
ception taken,  and  a  general  bill  of  exceptions  filed. 
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The  record  discloses  that  this  bill  of  exceptions  was 
presented  to  the  judge,  for  allowance  and  signature, 
on  the  11th  day  of  September,  1894. 

The  first  question  discussed,  we  state  in  the  lan- 
guage of  counsel  for  the  appellant:  "I  will  first  pre- 
sent the  second  ground  for  a  new  trial,  namely,  that 
the  decision  of  the  court  was  contrary  to  law,  and  I 
shall  apply  what  I  say  upon  that  question  to  the  sec- 
ond assignment  of  error,  challenging  the  right  of  the 
court  to  set  aside  his  special  finding  of  facts,  signed 
and  spread  upon  the  records,  and  to  find  an  entirely 
new  set  without  another  trial.  I  was  not  entirely  sure 
of  the  practice,  whether  that  action  should  be  ground 
for  motion  for  a  new  trial,  or  an  original  assignment 
of  error,  and  for  that  reason  I  present  it  both  ways.'^ 

It  will  be  observed  that,  from  this  argument,  the 
second  cause  assigned  for  a  new  trial  and  the  second 
assignment  of  error,  in  this  court,  involve  the  same 
question,  namely:  the  right  of  the  trial  court  to  set 
aside  the  finding  of  facts  and  thereafter  to  file  a 
special  finding.  Objection  is  made  to  a  consideration 
of  this  question,  because  of  the  failure  of  the  appel- 
lants to  object  or  except  to  the  action  of  the  trial 
court.  This  objection,  in  our  opinion,  is  well  taken. 
"The  party  objecting  to  the  decision  must  except  at 
the  time  the  decision  is  made."  R.  S.  1894,  section  638 
(R.  S.  1881,  section  626);  Fletcher  v.  Waring^  137  Ind. 
159,  and  authorities  there  cited. 

The  third  assignment  of  error  was  designed  to  pre- 
sent the  same  question,  and  must  fail  for  reason 
just  stated. 

The  fourth  assigned  error  is  "in  overruling  appel- 
lants' motion  to  find  the  facts  specially  involved  in 
the  issues,  between  the  plaintiffs  and  William  J. 
Stamp."  As  we  have  shown,  there  were  two  motions 
by  the  appellants,  either  of  which  and  the  ruling 
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thereon,  answers  the  specification  so  stated.  While  it 
may  be  regarded  as  extremely  doubtful  if  the  specifi- 
cation of  error  is  sufficiently  definite,  in  the  light  of 
the  record,  we  think  it  entirely  certain  that  the  alleged 
error  could  only  be  raised  upon  motion  for  a  new  trial, 
and  not  upon  motion  addressed  to  the  special  finding. 
Bunch  V.  Uarty  138  Ind.  1;  Tewkshury  v.  Howard^  138 
Ind.  103;  Sharp  v.  Mnliay  124  Ind.  407. 

Facts  not  specially  found  are,  under  our  practice, 
presumed  to  be  found  against  the  party  on  whom 
rests  the  burden  of  proving  such  facts.  If  the  find- 
ing of  the  court  is  against  the  evidence,  that  question 
is  made  upon  motion  for  a  new  trial. 

The  only  remaining  cause  for  error  assigned  is  the 
action  of  the  trial  court  in  overruling  the  motion  of 
the  appellants  for  a  new  trial.  '  Of  the  causes  for  a 
new  trial,  stated  in  the  motion  therefor,  the  appel- 
lants present,  in  addition  to  that  already  referred  to, 
but  one,  namely:  That  the  finding  of  the  court  was 
contrary  to  the  evidence.  The  appellees  object  to  a 
consideration  of  this  question  for  the  reason,  as  stated, 
that  the  bill  of  exceptions  was  not  filed  within  the 
time  allowed,  ninety  days  from  May  2,  1894,  but  was 
presented  to  the  judge  September  11,  and  signed  and 
filed  October  1,  more  than  one  hundred  and  twenty 
days.  The  motion  was  filed  during  the  term  at  which 
the  decision  was  made,  as  required  by  section  570, 
R.  S.  1894  (section  561,  R  S.  1881),  and  the  exceptions 
upon  which  the  motion  was  predicated  were  carried 
"forward  to  the  time  of  ruling  on  such  motion.^'  R.  S. 
1894,  section  638. 

The  time  granted  by  the  court  for  the  filing  of  the 
bill  could  not  curtail  the  time  allowed  bv  the  statute. 

The  appellants^  insistence,  upon  the  evidence,  is,  as 
we  understand  their  learned  counsel,  that  the  mort- 
gagor. Stamp,  remained  in  possession  of  ^^  mort- 
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gaged  property  and  made  daily  sales  therefrom,  the 
proceeds  of  which  averaged  fS.OO  per  day;  that  the 
daily  expenses  averaged  f4.00;  that  for  the  period  of 
one  hundred  and  seventy-six  days,  from  the  execution 
of  the  mortgage,  he  received,  less  the  expense  of  oper- 
ating, $704. 00.  These  facts,  it  is  claimed,  worked  a  pay- 
ment of  the  mortgage  debt  of  $500.00,  and  freed  the 
property  from  the  lien  of  the  brewing  company.  Counsel 
says:  "I  understand  the  law  to  be  well  settled  that 
where  a  mortgagee  permits  the  mortgagor  to  conduct 
the  business,  selling  the  mortgaged  property  and 
using  the  proceeds  for  his  own  use,  that  he  stands  in 
the  relation  of  agent  to  the  mortgagee,  and  the  net  pro- 
ceeds of  the  business  is  a  payment  to  be  applied  upon 
the  mortgage,  whether  the  parties  actually  apply  it  or 
not"  The  authorities  relied  upon  in  support  of  this 
position  are  Mxmrie  Nat.  Bank  v.  Broutiy  112  Ind. 
474;  New  v.  Sailors,  114  Ind.  407,  5  Am.  St.  Rep.  632; 
Mayer  v.  Feig,  114  Ind.  577;  Peabody  v.  Landon^  15 
Am.  St.  Eep.  912. 

The  case  of  Muncie  Nut.  Bank  v.  Broictij  supra^  has  no 
reference  to  the  effect  of  an  express  or  implied  agency 
in  or  for  the  sale  of  mortgaged  chattels,  or  as  to  the 

legal  presumption  of  the  payment  of  the  debt  from  the 
proceeds  of  sales.  There  the  mortgage  contained  the 
express  authority  to  sell,  and  required  an  accounting 
to  the  mortgagee.  The  proceedings,  instituted  within 
three  or  four  days  of  the  execution  of  the  mortgage, 
attacked  the  validity  of  the  mortgage,  because  of  that 
express  authority  to  sell  and  account  for  the  proceeds. 
This  court  held  the  mortgage  not  invalid. 

In  Ncic  V.  SaUoj^Sy  supra,  and  Mnfer  v.  Feig,  supra,  the 
questions  were  as  to  the  validity  of  the  mortgages; 
each  mortgage  containing  an  express  authority  to  sell 
the  chattels  and  to  account  to  the  mortgagee  for  the 
proceeds.    While  in  each  case  the  mortgage  was  held 
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not  fraudulent  for  that  reason,  it  was  said  that  the 
law  will  imply  a  payment  upon  the  mortgage  debt  to 
the  extent  of  the  net  proceeds  of  the  sales  made  pur- 
suant to  such  agreement.  There  are  several  reasons 
why  the  doctrine  so  stated  has  no  application  in  this 
case.  The  mortgage  in  question  covered  certain  pool 
and  billiard  tables  with  attachments,  and  certain 
counters  and  other  saloon  furniture  and  fixtures,  with 
the  additional  items  of  "cigars  and  tobacco,  wines  and 
liquors  of  all  kinds  contained  in  his  said  business." 
The  privilege  of  selling  any  of  the  property  was  not 
given  in  the  mortgage,  but  was  expressly  denied  and 
made  a  condition  of  forfeiture  of  possession  to  the 
mortgagee.  There  was  no  evidence  of  the  sale  of  any 
of  the  property  covered  by  the  mortgage,  but  that 
which  is  so  construed  by  the  appellant  was  as  follows: 
"After  this  mortgage  and  after  these  executions  were 
levied,  you  went  on  in  business  there,  did  you?  Yes, 
sir.  Buying  goods  and  selling  goods?  Yes,  sir.  And 
you  continued  that  until  the  8th  of  August?  Yes,  sir. 
Isn't  it  true  that  during  that  time  your  average  sales 
was  $8.00  a  day?  Yes,  sir;  somewhere  near  that.  You 
used  that  there  in  vour  business?  Yes,  sir.  None  of 
it  went  to  Kamm  &  Schillinger  on  this  mortgage,  did 
it?  No,  sir.  You  bought  goods  and  would  sell  them 
out  there?  Yes,  sir.  And  none  of  it  went  to  Kamm 
^  Schillinger  on  their  mortgage?  No,  sir." 

We  think  the  trial  court  would  not  have  been  per- 
mitted to  draw  the  inference  from  this  evidence  that 
any  of  the  tables,  fixtures,  and  furniture  had  been 
sold,  and  it  is  not  an  unreasonable  inference,  from  this 
evidence,  that  the  sales  so  averaging  |8.00  per  day 
were  from  goods  bought  and  sold  after  the  execution 
of  the  mortgage  and  not  covered  by  it.  Even  if  we 
conld  conclude  that  the  sales  mentioned  included  the 
cigars,  tobacco,  and  liquors  covered  by  the  mortgage. 
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the  items  were  of  but  nominal  value,  to-wit:  $5.00, 
as  shown  by  the  uncontradicted  evidence  of  a  witness 
offered  by  the  appellants. 

As  to  an  implied  authority  to  make  sales,  a  ques- 
tion not  discussed  by  counsel,  the  evidence  does  not 
disclose  a  knowledge,  or  an  opportunity  for  knowl- 
edge on  the  part  of  the  mortgagee,  that  any  of  the 
mortgaged  property  was  being  sold. 

There  is  evidence  tending  to  establish  a  conditional 
sale  by  Stamp,  of  the  property  covered  by  the  mort- 
gage to  Reeves  &  Beebe,  in  which  the  purchasers 
paid  certain  moneys  to  the  mortgagee  and  executed  to 
the  mortgagee  and  to  Stamp  certain  notes,  represent- 
ing the  balance  of  the  agreed  purchase-price.  There 
is  also  evidence  that  the  condition  was  broken  and 
that  the  sale  failed.  Of  this  transaction,  however,  it 
is  not  claimed  that  it  constituted  an  actual  payment 
of  the  mortgage  indebtedness.  However,  if  it  had 
been  so  claimed,  we  find  the  evidence  in  conflict  and 
confusion  as  to  whether  the  payment  made  and  the 
notes  executed  were  for  the  purchase-price  of  the 
property,  and  the  question  of  weighing  the  evidence 
and  passing  upon  that  conflict  was  for  the  trial  court. 

Pindins:  no  available  error  in  the  record,  the  judg- 
ment of  the  circuit  court  is  affirmed. 


Tron  et  al.  v.  Tohn,  Administratrix. 

[No.  17,602.     Filed  March  81,  1896.    Rehearing  denied  June  10,  1896.] 

Praoticb.  —  Counter-claim, —  Admissibility  of  Evidence  under  Oen- 
eral  Denial. — Foreclosure  of  Mortgage. — In  an  action  to  foreclose 
a  mortgage  given  for  the  purchase- money  of  real  estate,  evidence 
of  the  difference  in  quantity  of  the  land  as  claimed  to  have  been 
represented  by  grantor  and  that  conveyed  by  her,  is  not  admissible 
in  defense  of  such  action  under  general  denial. 
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Appeal  and  Error. — Assignment  of  Error. — Answers  to  which  de- 
murrers have  been  sustained  are  not  a  part  of  the  record  and  cannot 
be  considered  on  appeal  without  assignment  of  error. 

SAiiE. — Eecord  of  Evidence. — ^Where  the  longhand  manuscript  of 
the  evidence  is  not  verified  by  the  certificate  of  the  judge,  and  has 
but  the  authentication  of  the  stenographer's  signature,  the  same 
will  not  be  considered  on  appeal. 

From  the  Marion  Circuit  Court.    Affinned. 
Cropsey  &  Marshall^  for  appellants. 
J,   T.  Leckltder^  for  appellee. 

Hackney,  C.  J.— The  appellee,  as  administratrix  of 
the  estate  of  James  C.  Yohn,  sold  to  the  appellant 
Tron  certain  real  estate,  and  took  from  him  and  his 
wife  a  purchase-money  mortgage.  To  foreclose  that 
mortgage  this  suit  was  instituted.  The  appellants 
answered  in  five  paragraphs,  the  first  of  which  was  a 
general  denial,  and  the  remaining  four  sought  to  re- 
coup from  the  agreed  purchase-price  a  sum  alleged 
to  represent  the  difference  in  value  of  the  land,  in  the 
quantity,  as  represented  and  sold  by  the  appellee,  and 
that  actually  conveyed.  The  trial  court  sustained  the 
appellee's  demurrer  to  the  affirmative  paragraphs  of 
answer,  and  the  cause  proceeded  to  trial  upon  the  com- 
pladnt,  a  supplemental  complaint,  and  the  answer  in 
denial,  and  a  decree  was  rendered  in  favor  of  the  ap- 
pellee. The  only  assigned  error  is  upon  the  action  of 
the  trial  court  in  overruling  the  motion  of  the  appel- 
lants for  a  new  trial. 

The  question  arising  upon  the  argument  of  counsel 
for  the  appellants  is  aB  to  the  admissibility  of  certain 
evidence  offered  on  behalf  of  the  appellants,  and  re- 
jected by  the  trial  court.  The  rejected  evidence  would 
have  tended  to  prove  the  difference  in  quantity  of  the 
land,  as  claimed  to  have  been  represented  by  the  ap- 
pellee and  that  conveyed  by  her.     If  the  offered  evi- 
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dence  were  in  the  record  we  are  unable  to  observe  its 
pertinency  to  the  issue  as  made.  Counsel  do  not  ad- 
vise us  as  to  how  such  evidence  could  be  admitted,  on 
behalf  of  their  client,  under  the  general  denial.  The 
relief  sought  by  the  evidence  was  of  an  affirmative 
character,  as  much  so  as  payment,  set-oflf,  settlement, 
accord  and  satisfaction,  or  account  stated.  It  was  in 
the  nature  of  a  counter-claim,  which  is  defined  by 
statute  to  be  "Any  matter  arising  out  of  or  connected 
w^ith  the  cause  of  action  which  might  be  the  subject 
of  an  action  in  favor  of  the  defendant,  or  which  would 
tend  to  reduce  the  plaintiff's  claim  or  demand  for 
damages."  K.  S.  1894,  section  353.  The  pleading,  de- 
nominated a  counter-claim,  is  in  the  nature  of  a  com- 
plaint against  the  plaintiff.  Branlmm  v.  Johnson^  62 
Ind.  259;  Wills  v.  Broioningy  96  Ind.  149;  Brewer  v. 
NelliSy  6  Ind.  App.  323;  R.  S.  1894,  section  330. 

Incidentally,  there  is  some  discussion  by  counsel 
of  the  facts  pleaded  in  the  affirmative  answers,  but 
the  practice  is  well  settled  that  we  cannot  consider  the 
answers  for  any  purpose.  The  court  having  sustained 
a  demurrer  to  them,  thev  went  out  of  the  record  for  all 
purposes,  unless  the  appellants  had  seen  proper  to 
have  brought  them  into  the  record,  upon  assignment 
of  error,  to  question  the  ruling  of  the  court  in  so  sus- 
taining said  demurrer.  It  is  the  settled  practice  that 
a  ruling  not  assigned  as  error  in  this  court  cannot  be 
reviewed. 

But,  if  the  answers  were  in  the  record,  or  if  the 
issue  had  been  made  in  the  lower  court,  there  is  more 
than  a  doubt  that  the  evidence  is  not  in  the  record, 
and  that  we  cannot  know,  in  a  proper  manner,  that 
the  evidence  in  question  was  offered  and  rejected. 
The  transcript  contains,  in  the  order  stated,  the  com- 
plaint, supplemental  aomplaint,  answer,  demurrer, 
ruling  upon  demurrer,  trial,  and  decree.    Then  follows 
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a  motion  for  a  new  trial,  consisting  of  eight  reasons 
or  causes.  As  a  part  of  the  fourth  cause,  is  set  out 
bodily  what  purports  to  be  a  longhand  copy  of  the 
stenographic  report  of  the  evidence  given  and  re- 
jected. Following  the  motion  is  the  ruling  of  the 
court  upon  the  same,  with  an  allowance  of  sixty  days 
for  filing  bills  of  exceptions,  and  a  prayer  for  an  ap- 
peal to  this  court.  Immediately  following  that  entry 
is  this  statement:  "And  now,  on  the  26th  day  of 
March,  1895,  and  within  the  time  given  by  the  court, 
the  said  defendants  tender  this,  their  bill  of  excep- 
tions, and  pray  that  the  same  may  be  signed,  sealed, 
and  made  a  part  of  the  record,  which  is  accordingly 
done,  this  26th  day  of  March,  1895."  This  statement 
bears  the  signature  of  the  trial  judge. 

If  the  longhand  manuscript  of  the  evidence  is  in 
the  record,  it  is  only  by  finding  a  place  within  the 
motion  for  a  new  trial.  In  that  position  it  has  but 
the  authentication  of  the  stenographer's  signature, 
and  is  not  verified  by  the  certificate  of  the  judge.  The 
statement  above  quoted,  while  in  the  language 
usually  employed  in  concluding  a  bill  of  exceptions, 
has  no  apparent  connection  with  any  other  part  of 
the  proceedings,  and  from  the  transcript  we  are  un- 
able to  discover  the  beginning,  or  caption,  of  what 
might  be  deemed  a  bill  of  exceptions.  It  is  true,  that 
the  longhand  manuscript  begins  with  the  usual  words 
of  a  bill  of  exceptions,  but  to  regard  that  as  the  begin- 
ning of  the  bill  renders  it  necessary  to  go  into  the  body 
of  the  motion  for  a  new  trial  for  a  part  of  the  bill,  and 
include  several,  and  exclude  several  of  the  causes  for 
a  new  trial,  and,  having  done  so,  add  one  or  two  order- 
book  entries  before  finding  the  conclusion  of  the  bill. 
As  to  the  filing  of  any  bill  of  exceptions  with  the  clerk, 
the  record  is  silent.  A  bill  of  exceptions,  to  merit  the 
attention  of  the  court,  should  be  capable  of  discovery 
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in  the  record,  without  requiring  a  search  of  the  four 
corners  of  the  transcript,  and  the  gathering  together 
of  such  fragments  as  might  appear  suitable  to  such 
bill,  and  without  tearing  asunder  motions  for  a  new 
trial,  or  other  connected  single  documents  or  entriee. 
Etter  V.  Armstrong^  46  Ind.  197;  liement  v.  May^  135  Ind. 
664;  Morrison  v.  Morrison  ^  144  Ind.  379;  Gray  v.  Singer^ 
Admr.y  137  Ind.  257. 

The  novelty  here  employed  to  lend  confusion  to  the 
record  and  to  disguise  a  possible  bill  of  exceptions, 
surpasses  anything  we  have  met  with  in  that  line. 

But  if  the  question  argued  were  properly  before  us, 
it  may  be  suggested  that,  independently  of  the  quee- 
tion  of  pleading,  it  would  not  commend  itself  to  our 
very  serious  consideration,  owing  to  the  fact  that  a 
breach  of  warranty  in  an  administrator's  deed  has 
rarely  been  regarded  as  one  of  the  possibilities. 

The  judgment  of  the  trial  court,  therefore,  is 
affirmed. 


Woodworth  v.  The  State. 

[No.  17,888.     Filed  May  5,  1896.  Rehearing  denied  June  10, 1896.] 

• 

Criminal  Procedure. — Affidavit  and  Information. — Sufficiency  of 
Under  Motion  in  Arrest  of  Judgrnent. — An  affidavit  and  infor- 
mation for  an  assault  with  intent  to  commit  the  crime  of  laicenj, 
which  does  not  allege  that  defendant  attempted  to  perpetrate  a 
violent  injury,  or  that  he  had  the  ability  to  commit  the  injury  is 
sufficient  to  ^thstand  a  motion  in  arrest  of  judgment. 

From  the  St.  Joseph  Circuit  Court.    Affirmed. 
J.  W.  &  J,  E.  Talbot,  for  appellant. 

W.  A.  Ketcham,  Attorney-Greneral,  and  J.  C.  Rich- 
ter,  for  State. 

Monks,  J. — Appellant  was  tried  and  convicted  upon 
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an  affidavit  and  information,  charging  him  with  an 
a>ssault  on  one  William  Cassiday,  with  intent  to  com- 
mit the  crime  of  larceny.  At  the  proper  time  the  ap- 
pellant filed  a  written  motion  in  arrest  of  judgment, 
assigning  as  a  cause  therefor  "that  the  facts  stated  in 
the  affidavit  and  information  do  not  constitute  a  pub- 
lic offense,"  which  motion  was  overruled  by  the  court. 

This  action  of  the  court  is  assigned  as  error. 

That  part  of  the  information  necessary  to  the  de- 
cision of  the  question  presented  is  as  follows: 
**6eorge  Woodworth,  on  the  11th  day  of  June,  1895, 
at  and  in  the  county  of  St.  Joseph,  and  State  of  In- 
diana, did  then  and  there  unlawfully  and  feloniously 
make  an  assault  upon  the  person  of  one  William  Cas- 
siday, with  the  intent  then  and  there,  unlawfully  and 
feloniously  to  steal,  take  and  carry  away,"  etc. 

An  assault  is  defined  by  statute  as  follows:  "Who- 
ever, having  the  present  ability  to  do  so,  unlawfully 
attempts  to  commit  a  violent  injury  on  the  person  of 
another,  is  guilty  of  an  assault"  Section  1910,  R.  S. 
1881  (section  198*3,  Bums's  R.  S.  1894). 

The  statute  upon  yrhich  this  prosecution  is  based  is 
as  follows:  "Whoever  perpetrates  an  assault  or  an 
assault  and  battery  upon  any  human  being,  with  in- 
tent to  commit  a  felony,  shall,  ui)on  conviction  there- 
of, be  imprisoned  in  the  State  prison  not  more  than 
fourteen  years  nor  less  than  two  years,  and  be  fined 
not  exceeding  152,000.00."  Section  1909,  R  S,  1881 
(section  1982,  Bums'  R.  S.  1894:). 

It  is  insisted  by  appellant  that  "the  facts  stated  in 
the  information  do  not  constitute  a  public  offense  for 
the  following  reasons: 

"1.  It  does  not  contain  an  allegation  that  appel- 
lant attempted  to  perpetrate  a  violent  injury  on  the 
person  of  William  Cassiday. 

"2.     It  contains  no  allegation  that  appellant,  at  the 
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time  of  the  alleged  assault,  had  the  present  ability  to 
commit  injury  upon  the  person  of  William  Cassiday." 

We  think  the  information  would  not  have  been  suf- 
ficient to  withstand  a  motion  to  quash  had  such  mo- 
tion been  made  at  the  proper  time  in  the  court  below. 
It  is  settled  by  the  decisions  of  this  court,  that  to 
withstand  a  motion  to  quash  an  information  for  an 
assault  with  intent  to  commit  a  felony,  it  must  be 
averred  that  the  defendant  unlawfully  attempted  to 
commit  a  violent  injury  on  the  person  named,  and 
that  he  had  the  present  ability  so  to  do.  Adell  v.  Staie, 
34  Ind.  543. 

There  are  many  defects  and  uncertainties,  however, 
in  criminal  pleading  which  would  be  fatal  on  a  mo- 
tion to  quash,  which  are  not  available  on  a  motion  in 
arrest.  Campion  v.  Stnte^  140  Ind.  442,  and  cases  cited. 
The  rule  at  common  law  is  thus  stated  in  1  Bishop 
Grim.  Proced.,  section  707a:  "At  common  law,  the 
verdict  cures  some  things,  as  to  which  the  rule  is  the 
same  in  criminal  causes  as  in  civil.  It  is  that  though 
a  matter  either  of  form  or  of  substance  is  omitted 
from  the  allegation  or  is  alleged  imperfectly,  yet  if 
under  the  pleadings  the  proof  of  it  was  essential  to 
the  finding,  it  must  be  presumed  after  the  verdict  to 
have  been  proved,  and  the  party  cannot  now  for  the 
first  time  object  to  what  has  wrought  him  no  harm." 
See  Quiclc  v.  Miller y  103  Pa.  St.  67;  Heymann  v.  Reg,  12 
Cox  C.  C.  383;  Reg  v.  Ooldsmith,  12  Cox  C.  C.  479. 

An  assault  is  defined  by  section  1910  (1983),  supra, 
as  an  unlawful  attempt  to  commit  a  violent  injury  on 
the  person  of  another,  coupled  with  the  present  ability 
to  commit  such  injury,  and  it  was  in  this  sense  that 
the  word  was  used  in  the  information.  And  the  same, 
therefore,  contained  all  the  essential  elements  of  the 
oflfense,    although    defectively    stated.    While    this, 
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under  our  decisions,  was  not  the  proper  way  to  allege 
the  assault,  yet  the  issue  joined  by  the  plea  of  not 
guilty  was  such  as  necessarily  required  proof  on  the 
trial  of  all  the  elements  of  an  assault,  without  which 
it  will  not  be  presumed  that  the  jurj^  or  the  court 
would  have  found  the  defendant  guilty.  Quick  v.  Mil- 
ler^ supra;  Wciubcrgtr  v.  Shellt/y  6  W.  &  S.  336. 

Besides,  the  information  charges  a  public  offense 
in  the  language  of  the  statute  (section  1909,  1982, 
supra),  although  not  in  language  as  specific  and  par- 
ticular as  required  by  the  decisions  of  this  court,  but 
this  is  all  that  is  required  as  against  a  motion  in  arrest 
of  judgment. 

In  Wall  V.  State,  23  Ind.  150,  on  151,  which  was  a 
prosecution  for  an  assault  with  the  intent  to  commit 
murder,  the  indictment  charged  that  the  defendant 
"did  unlawfully  and  feloniously  make  and  perpetrate 
and  assault,  ui)on  the  body  of  one  M.  L.  T.  by,  with  the 
intention  then  and  there,  him,  the  said  M.  L.  T.,  felo- 
niously, purposely,  etc.,  to  kill  and  murder."  ♦  •  ♦ 
This  indictment  was  held  sufficient  to  withstand  a  mo- 
tion in  arrest  of  judgment. 

It  is  true,  that  at  the  time  the  offense  in  the  case  of 
Wall  V.  State,  supra,  was  committed  our  statute  did 
not  define  the  offense  of  assault.  The  rule  is,  however, 
that  when  the  statute  does  not  specifically  define  the 
offense  the  common  law  definition  will  be  adopted. 
State  V.  Berdctta,  73  Ind.  185;  Burk  v.  State,  27  Ind.  430. 

An  assault  at  common  law  was  defined  to  be  an  at- 
tempt or  offer,  with  force  or  violence  to  do  a  corporal 
hurt  to  another,  coupled  with  a  present  ability  or 
actual  violence  against  his  person.  1  East  P.  C.  406; 
1  Kussel  Crimes  (9th  ed.),1019;  Roscoe's  Crim.  Ev.  304; 
Stephens  v.  Myers,  4  C.  &  P.  349.  It  seems,  therefore, 
that  an  assault  at  common  law  was  defined  the  same 
substantiallv  as  by  our  statute. 
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Appellant  was  fully  advised  by  the  information  of 
the  crime  with  which  he  was  charged,  and  was  bound 
to  know  the  section  of  the  statute  upon  which  it  was 
predicated.  If  he  desired  a  more  specific  and  definite 
statement  of  the  offense,  his  remedy  was  by  motion  to 
quash.  The  general  rule  is  that  all  objections,  not 
jurisdictional,  must  be  made  at  the  first  opportunity, 
or  they  will  be  deemed  waived.  The  policy  of  the  law 
is  that  a  party  shall  not  be  permitted  to  take  the 
chance  of  a  favorable  result,  and  then  if  disappointed 
for  the  first  time  complain. 

Section  1891,  E.  S.  1881  (section  1964,  Bums'  E.  S. 
3894),  provides  that  "In  the  consideration  of  ques- 
tions which  ^re  presented  upon  an  appeal,  the  Su- 
preme Court  shall  not  regard  technical  errors  or  de- 
fects or  exceptions  to  any  decision  or  action  in  the 
court  below,  w^hich  did  not,  in  the  opinion  of  the  Su- 
preme Court,  prejudice  the  snbstantial  rights  of  the 
defendant." 

The  pleading,  as  we  have  shown,  was  broad  enough 
to  admit  proof  of  all  the  elements  of  the  crime 
charged,  and  we  must,  therefore,  after  verdict,  pre- 
sume such  proof  was  made.  1  Bishop  Crim.  Proced., 
section  707a. 

The  action  of  the  court  below,  in  overruling  the  mo- 
tion in  arrest,  did  not  prejudice  the  substantial  rights 
of  the  appellant. 

Judgment  affirmed. 

Howard,  J.,  was  absent  during  the  consideration 
and  decision  of  this  case. 
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Edwards  v.  Baker  et  al. 

[No.  16,919.     Filed  June  11,  1896.] 

Executors  and  Administrators.— -clwi/iori^y  to  Mortgage  Estate  to 
Pay  Debts. —  Petition  to  Sell. — Where  an  administrator  has 
petitioned  for  an  order  to  sell  real  estate  to  pay  debts  of  an  estate,  an 
order  directing  such  administrator  to  mortgage  such  real  estate  is 
invalid. 

From  the  Boone  Circuit  Court,    Affirmed. 

T.  J.  Terhune  and  P.  H.  Dutch,  for  appellant. 

R.  P.  Davidson  and  Artman  &  Lewis^  for  appellees. 

McCabe,  J. — George  Kernodle  died  testate,  in 
Boone  county,  seized  of  certain  lands  therein,  and 
leaving  a  widow,  now  Laura  A.  Neal,  and  children, 
Joanna,  now  Baker,  William  H.,  Charles  and  Jennie 
Kernodle,  to  each  of  whom  he  devised  certain  interests 
in  his  lands. 

That  afterwards,  on  December  13, 1888,  said  widow 
and  children  filed  their  complaint  in  the  Boone  Circuit 
Court  against  Thomas  H.  Martin,  administrator  de 
honis  notij  with  the  will  annexed  of  the  said  estate  of 
said  George  Kernodle,  deceased,  and  Addison  B. 
Braden,  seeking  to  set  aside  a  mortgage  for  $400.00  on 
a  part  of  said  real  estate,  executed  by  said  adminis- 
trator to  said  Braden,  under  an  alleged  order  of  the 
Boone  Circuit  Court,  to  secure  a  loan  made  to  said  ad- 
ministrator by  said  Braden  to  be  used  in  the  payment 
of  the  debts  of  said  testator. 

That  court  sustained  separate  demurrers  to  said 
complaint  by  each  defendant  Martin  and  Braden  for 
want  of  sufficient  facts.  Braden,  the  mortgagee,  filed 
a  cross-complaint  against  the  x)riginal  plaintiffs  and 
Martin,  administrator,  seeking  to  foreclose  his  mort- 
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gage.  The  issues  joined  upon  the  cross-complaint, 
were  tried  by  the  court,  resulting  in  a  general  finding 
in  favor  of  cross-complainant  Braden,  and  against  the 
original  plaintiffs  and  the  administrator,  upon  which 
cross-complainant  had  judgment  of  foreclosure  over  a 
motion  for  a  new  trial.  On  March  27,  1891,  said 
former  widow  and  children  filed  a  complaint  to  re- 
view »aid  judgment,  making  a  transcript  of  said  judg- 
ment an  exhibit  to  their  complaint  They  assigned 
the  rulings  upon  the  demurrer  to  their  former  com- 
plaint, the  insufficiency  of  the  facts  stated  in  Braden's 
cross-complaint,  and  the  denial  of  their  motion  for  a 
new  trial  of  the  former  suit  as  the  errors  upon  which 
their  complaint  to  review  was  based. 

James  G.  Edwards,  who  was  sheriff,  and  who  ex- 
ecuted the  fore<*losure  decree  by  selling  the  lands  to 
Braden  at  sheriff's  sale,  took  an  assignment  of 
Braden's  certificate  of  purchase,  which  he  had  ex- 
ecuted to  Braden ;  and  Edwards,  as  appeared  and  on  a 
showing  of  such  facts,  obtained  leave  of  the  circuit 
court  to  become  a  defendant  in  the  complaint  to 
review. 

The  court,  trying  the  issue  upon  the  complaint  to 
review,  made  a  special  finding  of  the  facts,  upon  which 
it  stated  conclusions  of  law,  leading  to  judgment  re- 
versing the  judgment  to  be  reviewed  as  to  all  the 
parties  except  the  widow,  Laura  A.  Neal. 

Many  errors  are  assigned,  but  only  one  has  been  dis- 
cussed by  appellant's  counsel,  and  that  is  the  conclu- 
sion of  law  stated,  that  the  cross-complaint  of  Braden 
did  not  state  facts  sufficient.  All  other  alleged  errors 
are  deemed  waived  bv  such  failure. 

The  transcript  in  this  case  is  in  such  a  condition  that 
we  would  be  fully  justified  in  dismissing  the  appeal. 
It  is  so  disjointed,  confused,  mixed,  and  imperfect  that 
we  doubt  if  ever  so  defective  a  transcript  was  pre- 
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sented  to  this  court  before,  and  certainly  no  case  was 
ever  decided  upon  its  merits  presented  by  such  a  tran- 
script. It  resembles  more  the  trail  of  a  man  lost  in  a 
snowstorm  on  the  prairie,  traveling  in  a  circle  all 
night,  than  anything  else.  The  conclusion  of  law  as- 
signed for  error  and  discussed,  requires  an  examina- 
tion of  the  sufficiency  of  the  cr^ss-complaint  of 
Braden. 

As  to  the  execution  of  the  mortgage,  the  cross-com- 
plaint alleges  "that  on  the  10th  day  of  September, 
1885,  said  Thomas  H.  Martin,  as  administrator  dc  bonis 
non  of  the  estate  of  George  Kernodle,  deceased,  had 
pending  in  the  circuit  court  of  said  county  of  Boone, 
in  said  State,  his  application  to  sell  the  southwest 
quarter  of  section  7,  in  township  19  north,  range  1 
west,  in  said  county  ♦  ♦  ♦ ;  that  in  said  proceedings, 
instead  of  selling  said  real  estate,  said  Martin  was 
ordered  to  mortgage  said  real  estate  to  raise  money  to 
pay  the  debts  of  the  estate  of  said  George  Kernodle, 
deceased;  and,  in  pursuance  of  said  order,  said  Martin 
mortgaged  said  real  estate  to  this  cross-complainant, 
Addison  B.  Braden." 

The  validity  of  this  same  order  was  brought  before 
this  court  by  the  same  administrator  in  Martin j  Admr.y  . 
V.  Nealy  125  Ind.  547.  It  was  there  said  that:  "The 
appellant  Thomas  ET.  Martin  was  appointed  admin- 
istrator de  bonis  non  of  said  estate  ♦  ♦  ♦  and  on  the 
27th  day  of  February,  1884,  filed  a  petition  asking  an 
order  for  the  sale  of  all  said  farm,  and  that  the  pro- 
ceeds remaining  after  the  payment  of  debts  be  dis- 
tributed to  the  devisees  or  invested  in  real  estate  as 
the  court  might  direct.  *  *  On  the  2Gth  day  of  June, 
1885,  ♦  ♦  ♦  the  court  ♦  ♦  *  made  an  order  authoriz- 
ing said  administrator  de  bonis  non  to  mortgage  said 
real  estate,  and  to  take  possession  of  and  lease  the 
same  for  a  period  not  to  exceed  five  years.     After- 
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wards,  on  the  10th  day  of  September  ♦  ♦  ♦  ♦  the 
court  ♦  ♦  ♦  made  an  order  authorizing  the  adminis- 
trator  to  negotiate  a  loan  at  eight  per  cent,  interest 
*  *  *  Afterwards  the  administrator  reported  the 
making  of  such  loan,  and  the  mortgage  executed  to  se- 
cure the  same,  to  the  court,  ♦  ♦  ♦  and  the  court 
approved  the  loan,  mortgage,  and  lease.    ♦    ♦    ♦ 

"The  circuit  court  probably  has  jurisdiction  of  the 
subject-m-atter,  and  the  right  to  make  an  order,  in  a 
proper  case,  for  the  administrator  to  mortgage  and 
lease  real  estate,  instead  of  ordering  it  sold;  but  in 
such  case  it  would  be  incumbent  on  the  administra- 
tor to  show  to  the  court  that  it  would  be  to  the  interest 
of  the  estate  to  thus  mortgage  or  lease  the  real  estate, 
and  manifestly  the  heirs,  or  owners,  of  the  real  estate 
would  have  the  right  to  controvert  the  fact  that  it 
was  to  the  interest  of  the  estate.  *  *  *  It  afiftrm- 
atively  appears  that  it  was  sought  to  graft  it  into  and 
make  it  a  part  of  the  proceedings  for  the  sale  of  real 
estate  after  such  proceedings  had  been  heard,  and 
order  of  sale  made,  so  that  unless  we  shut  our  eyes  to 
the  /acts  as  disclosed  by  the  record,  we  must  know 
from  the  record  that  no  notice  whatever  was  given  of 
the  application  to  mortgage  and  lease  the  real  estate, 
and  for  this  reason  the  judgment  is  void  and  may  be 
attacked  collaterally.  *  *  *  It  cannot  be  sustained, 
unless  it  is  a  part  of  the  proceedings  to  sell  real 
estate;  and  we  are  of  opinion  that  it  is  not  The  orig- 
inal application  was  for  the  sale  of  the  real  estate  to 
pay  debts;  nothing  was  said  about  mortgaging  or 
leasing." 

All  of  the  facts  that  appear  in  that  case  do  not  ap- 
pear by  the  cross-complaint  in  question,  though  they 
do  appear  in  the  record  of  the  proceedings  sought  to 
be  reviewed. 
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But  the  suflftciency  of  the  cross-complaint  must  be 
tested  by  the  facts  stated  in  it 

And  it  shows  that  on  application  to  sell  by  the  ad- 
ministrator the  lands  of  the  decedent,  "instead  of  sell- 
ing said  real  estate,  said  Martin  was  ordered  to  mort- 
gage said  real  estate  to  raise  money  to  pay  debts  of 
the  estate." 

It  is  true,  that  it  does  not  appear  from  the  cross-, 
complaint  that  there  was  no  notice  to  the  widow  and 
children,  as  it  did  in  the  other  case,  but  it  does  appear 
that  the  order  to  mortgage  was  not  made  in  accord- 
ance with  the  application.  That  application,  the  cross- 
complaint  states,  was  to  sell,  and  not  to  mortgage.  It 
may  be,  as  counsel  contend,  that  in  considering  the 
sufficiency  of  the  cross-complaint,  which  is  silent  as 
to  notice  to  the  widow  and  heirs,  that  we  are  bound  to 
presume  that  notice  was  given,  contrary  to  the  dis- 
closure of  other  parts  of  the  record.  Yet,  we  may  in- 
quire whether  the  adjudication  by  which  it  is  sought 
to  conclude  the  widow  and  heirs  was  within  the  sub- 
ject-matter submitted  to  the  court  for  its  deter- 
mination. 

In  McFadden  v.  RosSj  108  Tnd.  512,  at  pages  516,  517, 
it  was  said:  "The  proposition,  that  the  judgment  of  a 
court  having  jurisdiction  of  the  parties  and  the  sub- 
ject-matter, is  conclusive,  has  become  a  settled  maxim 
of  the  law.  This,  however,  means  nothing  more  thah 
that  such  judgment  is  conclusive  upon  all  questions 
which  were,  or  might  have  been,  litigated  and  deter- 
mined within  the  issues  before  the  court.  Neither 
reason  or  authority  lends  any  support  to  the  view, 
that  because  suitors  have  submitted  certain  desig- 
nated matters  to  the  consideration  of  a  conrt,  the 
tribunal  is  thereby  authorized  to  determine  any  other 
matter   in   which    the    parties    may    be   interested. 
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whether  it  be  involved  in  the  pending  litigation  or  not 
Persons  by  becoming  suitors  do  not  place  themselves 
for  all  purposes  under  the  control  of  the  court,  and 
it  is  only  over  those  particular  interests  which  they 
choose  to  draw  in  question  that  a  power  of  judicial  de- 
cision arises,'"  citing  Munday  v.  Fm7,  34  N.  J.  418; 
Fairchild  v.  Lynchj  99  N.  Y.  359;  King  v.  Chase^  15 
N.  H.  9,  41  Am.  Dec.  675;  Wood  v.  Jackson^  8  Wend. 
9,  22  Am.  Dec.  603  ;  Smith  v.  McCool,  16  Wall.  560; 
Bigelow  Estop. ,  92.  To  the  same  effect  are  Indian- 
apolis^ etc.,  jB.  W.  Co.  v.  Center  Tp.y  130  Ind. 
89;  Mitchell  v.  French,  100  Ind.  334;  Hays  v.  Carr, 
Admr,,  83  Ind.  275;  Hutts  v.  Martin,  134  Ind.  587; 
Freeman  Judgments  (4  ed.),  section  120;  21  Am.  and 
Eng.  Ency.  of  Law,  232,  233  and  authorities  therecited; 
Ringgeiiberg  v.  Hartman,  124  Ind.  186;  Whitney  v. 
Marshall,  138  Ind.  472,  478. 

The  cross-complaint  shows  that  the  propriety  and 
necessity  of  mortgaging  the  real  estate  of  the  decedent 
was  not  submitted  to  the  court,  but  the  propriety  and 
necessity  of  selling  it  was  submitted.  And,  as  was 
said  in  Martin  v.  'Ncal,  supra,  "the  statute  au- 
thorizing a  sale  is  separate  from  that  authorizing  the 
court  to  license  administrators  to  mortgage  and  lease 
Different  facts  are  required  to  be  proven  to  obtain 
the  order." 

Therefore,  the  cross-complaint  did  not  state  facts 
enough  to  show  that  the  order  was  a  valid  one,  and 
for  that  reason,  if  for  no  other,  the  circuit  court  did 
not  err  in  its  conclusion  of  law  to  that  effect. 

Judgment  affirmed. 


MAY   TERM,   1896— Vol.   145.  287 


Hennegerv.  Lomas. 


HeNNEGER  V,  LOMAS. 

[No.  17,612.     Filed  June  11,  1896.]  {g  ^ 

145    2S7 

Husband  and  Wife. — Marriage. — Common  Law  Rule. — At  common     iVBZ  eoo 
law  a  valid  marriage  made  the  husband  and  wife  one  person  in  law. 
The  legal  existence  of  the  woman  was  suspended  or  merged  in  that 
of  her  husband. 

Same. — Ante-Nuptial  Injuries  by  Htuiband. — Action. — Common  Law 
Rule.—HhQ  common  law  rule  that  marriage  extinguished  all  rights 
of  action  in  favor  of  the  wife  against  the  husband  for  ante-nuptial 
injuries  to  her  person  or  character  has  not  been  abrogated  in  this 
State. 

Seduction. — Marriage. — Divorce.— Statute  Construed. — Under  sec- 
tion 264.  Bums'  R.  S.  1894,  which  gives  an  unmarried  woman  a  right 
of  action  for  damages  for  her  own  seduction,  a  woman  under  the 
age  of  ,21  years  who  has  been  seduced,  and  legally  marries  her 
seducer,  and  afterwards  procured  a  divorce,  cannot  then  maintain 
an  action  for  damages  against  him. 

Marriage.  — Fraudulent  Marriage  Voidable. — A  marriage  which  is 
procured  by  fraud  is  voidable  at  the  suit  of  the  injured  party,  and 
may  be  declared  void  by  judicial  decree  ;  and  for  such  purpose  the 
courts  have  jurisdiction  independently  of  any  divorce  law. 

Same.  —  Girl  Under  Sixteen  Incapable  of  Entering  Into  Mar- 
riage Contract. — Ratification. — A  girl  under  the  age  of  sixteen  years 
is  legally  incapacitated  from  contracting  marriage,  and  may  have 
her  marriage  annulled  on  that  ground  unless  she  ratified  the 
marriage  after  she  arrived  at  the  age  of  sixteen. 

Seduction, — Voidable  Marriage.— Decree  of  Nullity. — Statute  Con- 
strued.— Under  section  264,  Bums'  R.  S.  1894,  a  woman  who  has 
been  seduced  and  marries  her  seducer,  and  the  court  afterwards  on 
her  application,  adjudges  that  her  marriage  was  void,  can,  after 
such  decree,  bring  and  maintain  an  action  against  him  for  said 
seduction. 

From  the  Allen  Superior  Court.    Reversed. 
S.  M.  Hench,  for  appellant. 
Randall  &  Doughman,  for  appellee. 

Monks,    C.    J. — Appellant    brought    this    action 
against  appellee  to  rei*over  damages  for  her  own 
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seduction,  under  the  provisions  of  section  263,  R  S. 
1881  (section  264,  R.  S.  1894).  Appellee's  separate  de 
muprer  to  each  paragraph  of  the  amended  complaint 
for  want  of  facte  was  sustained.  Appellant  refused 
to  plead  further,  and  judgment  was  rendered  against 
her.    This  action  of  the  court  is  assigned  as  error. 

It  is  urged  by  appellee  that  the  si>ecifications  in  the 
assignment  of  errors  are  not  directed  to  the  ruling  on 
each  paragraph,  but  to  the  complaint  as  an  entirety. 
While  the  specifications  in  the  assignment  are  not  as 
certain  as  they  could  have  been  made,  yet  we  think 
they  call  in  question  the  ruling  of  the  court  upon  each 
paragraph  of  the  complaint. 

The  question  presented  by  the  demurrer  to  the  first 
and  second  paragraphs  of  the  complaint,  is  whether 
a  woman  under  the  age  of  twenty-one  years,  who 
has  been  seduced,  and  marries  her  seducer,  and  after- 
wards procures  a  divorce,  has,  after  said  divorce  is 
granted,  a  cause  of  action  against  him  for  damages 
for  said  seduction  under  the  provisions  of  section  263 
(264),  supra. 

Section  263  (264),  supra^  provides  that:  "Any  un- 
married female  may  prosecute,  as  plaintiff,  an  action 
for  her  own  seduction,  and  may  recover  therin  such 
damages  as  may  be  assessed  in  her  favor." 

It  was  held  by  this  court,  in  Bowling  v.  CrapOy  65 
Ind.  209,  that  an  action  for  the  seduction  of  an  unmar- 
ried female  was  not  barred  by  her  subsequent  mar- 
riage to  a  person  other  than  her  seducer.  That  the 
term  "unmarried,"  used  in  the  statute,  relates  to  the 
time  of  the  seduction,  and  not  to  the  time  of  the  com- 
mencement or  trial  of  the  action. 

At  common  law  a  valid  marriage  made  the  husband 
and  wife  one  person  in  law.  The  legal  existence  of  the 
woman  was  suspended  or  merged  in  that  of  the  hus- 
band.   1  Blackstone  Comm.  442,  443;  Coke  Litt  112 
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b.;  2  Kent  Comm.,  p.  129;  Schouler  Husband  and 
Wife,  section  6. 

The  husband,  by  virtue  of  the  marriage,  was  entitled 
to  all  the  personal  property  and  choses  in  action  of  his 
wife,  which,  when  reduced  to  possession,  becomes 
his  abst)lute  property,  and  was  also  entitled  to  the  ex- 
clusive possession,  use,  and  control  of  her  real  estate 
during  their  joint  lives.  The  marriage  extinguished  all 
debts  and  causes  of  action  for  ante-nuptial  wrongs  be- 
tween the  parties.  Long  v.  Kinney,  49  Ind.  235;  Flcnner 
V.  Flenner,  29  Ind.  564;  Burleigh  v.  Coifin,  22  N.  H.  118, 
53  Am.  Dec.  236;  9  Am.  and  Eng.  Ency.  of  Law,  795 
and  note  5. 

They  could  not  i^e  one  another,  nor  did  any  cause  of 
action  arise  in  favor  of  either  by  reason  of  any  injury 
to  the  person  or  character  committed  by  the  other. 

Kujek  Y.Ooldman,  29  N.  Y.  Sup.  294;  Abbott  v.  Ab- 
bott, 67  Me.  304,  24  Am.  Rep.  27 ;  Note  to  Common- 
wealths.  Barry ^  2  Green Crim.  Law  Eep.  285;  State 
V.  Oliver,  70  N.  C.  60  ;  Peters  v.  Peters,  42  la.  182  ; 
Libby  v.  Berry,  74  Me.  286  ;  Dicey  Parties,  star.  p. 
173. 

The  husband  was  liable  for  his  wife's  ante-nuptial 
torts  and  contracts,  and  also  for  her  torts  committed 
during  coverture,  including  those  committed  out  of 
his  presence  and  without  his  directions.  Ferguson  v. 
Collins,  8  Ark.  241 ;  Brown  v.  Kemper,  27  Md.  666 ;  Hub- 
bellv,  Fogartie,  3  Rich.  (S.  C),  4:lS;Alleny.  McCiillough, 
2  Heisk  (Tenn.),  174;  Heard  v.  Stamford,  3  P.  Wms. 
409;  Hawkv.  Harmon,  5  Binn.  (Pa.)  43;  Belly.  Ben- 
nett, 21  Ind.  427,  83  Am.  Dec.  366;  Baker  v.  Young, 
44  m.  42 ;  9  Am.  and  Eng.  Ency.  of  Law,  823-825 ; 
Dicey  Parties,  C  30  rule  107,  p.  477. 

For  choses  in  action  accruing  to  the  wife  during 
Vol.   145—19 
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coverture,  the  husband  could  sue  alone,  but  for  her 
ante-nuptial  chosee  he  was  required  to  join  his  wife  as 
a  co-plaintiff  in  the  suit.  Tucker  v.  Oordon,  5  N.  H. 
564;  Boozer  v.  Addison,  2  Rich.  Eq.  273,  46  Am.  Dec. 
43  and  note  47-61;  Thompson  v.  Ellsworth,  1  Barb. 
Ch.  624;  Rumsey  v.  Oeorge,  1  Maul,  and  Sel.  176. 
Checchi  v.  Powell,  6  Bam.  and  C.  253;  Milner  v.  Mil- 
nes,  3  T.  R.  627. 

For  injuries  to  the  person  or  character  of  the  wife, 
whether  committed  before  or  after  the  marriage,  she 
could  bring  no  action  for  redress  without  her  hus- 
band's concurrence.  Such  action  could  only  be 
brought  in  the  name  of  both  for  her  injuries,  and  the 
damages  recovered  were  the  property  of  the  husband, 
and  not  of  the  wife.  Throgmorton  v.  Davis,  3  Blackf. 
383;  Long  v.  Morrison,  14  Ind.  595,  77  Am.  Dec.  72 
and  note ;  Rogers  v.  Smith,  17  Ind.  323,  79  Am.  Dec. 
483  and  note  484,485;  Barnett  v.  Leonard,  ^Q  Ind. 
422;  Thomas  Y.Winchester,  6  N.  Y.  397,  57  Am.  Dec. 
455;  Smalley  v.  Anderson,  2  T.  B.  Monroe  (Ky.)  56, 15 
Am.  Dec.  121;  Ballard  et  al.  v.  Russell,  33  Me.  196, 
54  Am.  Dec.  620;  Shaddock  v.  Clifton,  22  Wis.  114, 
94  Am.  Dec.  588,  and  note  591-594;  Oihson  v.  Gibson, 
43  Wis.  23,  28  Am.  Rep.  527 ;  Kaime  v.  Trustees,  49 
Wis.  371;  Reedery.  Purdy,  41  111.  279;  Anderson  v. 
Anderson,  11  Bush  327;  Dicey  Parties,  C.  16  rule  67, 
p.  297;  Southworth  v.  Packard,  7  Mass.  95. 

Any  settlement  made  or  discharge  given  by  the  hus- 
band in  such  case  bound  the  wife.  Southworth  v.  Pack- 
ardy  supra;  Beach  v.  Beach,  2  Hill  260,  38  Am.  Dec. 
584;  Ballard  Y.  Russell,  supra;  Shaddock  v.  Clifton, 
supra. 

For  the  loss  of  the  service  and  society  of  his  wife, 
caused  by  such  injuries,  the  right  of  action  was  in  the 
husband  alone,  and  the  action  to  recover  therefor 
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could  only  be  brought  in  his  name.  Long  v.  Mor- 
rison, supra;  Brockbank  v.  Whitehaveriy  7  Hurl.  & 
Nor.  834;  Rogers  v.  Smith j  supra;  Pollard  v.  Rail- 
road Company  J  101  U.  S.  223,  and  note.  Shaddock  v. 
Clifton,  94  Am.  Dec.  on  p.  691. 

For  the  reason  that  the  marriage  extinguished  ante- 
nuptial rights  of  action  for  tort  or  upon  contract  be- 
tween husband  and  wife,  the  wife  could  not,  after  di- 
vorce from  her  husband  or  his  death,  maintain  an 
action  against  him  or  his  estate  for  any  injury  to  her 
person  or  character,  committed  by  him  before  their 
marriage  or  during  coverture.  Peters  v.  Peters,  su- 
pra; Abbott  V.  Abbott,  supra;  Libbey  v.  Berry,  su- 
pra; Main  v.  Main,  46  HI.  App.  106;  9  Am.  and  Eng. 
Ency.  of  Law,  796,  and  notes  9,  10;  Schouler  Husband 
and  wife,  section  81. 

These  rules  of  the  common  law  are  founded  upon 
the  principle  that  the  husband  and  wife  are  one  in 
law,  and  not  upon  the  theory  that  the  wife  is  under 
legal  disability.  Bamett  v.  Uarshbargcr,  Admr.,  105 
Ind.  410;  Phillips  v.  Bamett,  1  Q.  B.  Div.  436. 

The  rules  of  the  common  law  have  been  greatly  re- 
laxed in  this  State  by  legislative  enactment. 

It  is  provided  by  section  5116,  K.  S.  1881  (section 
6961,  R.  S.  1894),  enacted  in  1852,  that:  "Xo  lands  of 
any  married  woman  shall  be  liable  for  the  debts  of 
her  husband;  but  such  lands,  and  the  profits  there- 
from, shall  be  her  separate  property,  as  fully  as  if  she 
were  unmarried:  Provided,  That  such  wife  shall  have 
no  i)ower  to  incumber  or  convey  such  lands,  except  by 
deed  in  which  her  husband  shall  join." 

Section  2488,  R.  S.  1881,  enacted  in  1853,  provides 
that  "The  personal  property  of  the  wife  held  by  her  at 
the  time  of  her  marriage,  or  acquired,  during  cover- 
ture, by  descent,  devise,  or  gift,  shall  remain  her  own 


292  SUPREME  COURT  OF  INDIANA, 

Henneger  i\  Lomas. 

property  to  the  same  extent  and  under  the  same  rules 
as  her  real  estate  so  remains;  and  on  the  death  of  the 
husband  before  the  wife,  such  personal  property  shall 
go  to  the  wife;  and  on  the  death  of  the  wife  before  the 
husband,  shall  be  distributed  in  the  same  manner  as 
her  real  estate  descends,  and  is  apportioned  under  the 
same  circumstances."  This  section  was  amended  in 
1891,  section  2649,  R.  S.  1894,  but  the  provision  con- 
cerning personal  property  owned  by  the  wife  at  the 
time  of  her  marriage  remains  unchanged. 

Section  254,  R.  S.  1881  (section  255,  Bums'  R.  S. 
1894),  provides  that  ''A  married  woman  may  sue  alone. 

^^First,  When  the  action  concerns  her  separate 
property. 

^^Second.  When  the  action  is  between  herself  and 
her  husband;  but  in  no  case  shall  she  be  required  to 
sue  or  defend  by  guardian  or  next  friend,  except  she 
be  under  the  age  of  twenty-one  years." 

Under  this  section,  it  is  clear  a  married  woman  may, 
as  sole  plaintifiF,  sue  her  husband,  or  any  other  person, 
concerning  her  separate  property.  Adams  v.  Sater^  19 
Ind.  418;  Gee  v.  Lewis,  20lnd.  149;  Mills  y.  Winter,  94 
Ind.  329. 

The  effect  of  section  254  (255),  supra,  was  to  leave 
the  common  law  rule  in  force,  except  as  to  the  cases 
mentioned  in  said  section,  in  which  the  wife  was  au- 
thorized to  sue  alone.    Hamm  v.  Romine,  98  Ind.  77,  80. 

This  court  has  held  that  said  section  254  (255)  did  not 
change  the  common  law  rule,  that  in  all  actions  to  re- 
cover injuries  to  the  person  or  character  of  a  married 
woman,  the  husband  and  wife  must  join  as  plaintiff. 
Bamett  v.  Leonard,  supra;  Rodgers  v.  Smith,  supra; 
Long  V.  Morrison,  supra. 

Section  5131,  R.  g.  1881  (section  6976,  R.  S.  1894), 
which  was  first  enacted  in  1879,  provides  that  "A  mar- 
ried woman  may  bring  and  maintain  an  action  in  her 
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own  name  against  any  person  or  body  corporate  for 
damages  for  any  injury  to  her  person  or  character,  the 
same  as  if  she  were  sole;  and  the  money  recovered 
shall  be  her  separate  property,  and  her  husband,  in 
such  case,  shall  not  be  liable  for  costs." 

While  the  statutes  in  this  State  have  removed  the 
disabilities  of  married  women  until  ability  is  now  the 
rule,  and  disability  the  exception,  yet  all  her  disabil- 
ities have  not  been  removed.  Barnett  v.  Harshbargery 
supra;  Rosa  v.  Prathery  103  Ind.  391. 

As  we  have  shown,  the  common  law  rule  that  mar- 
riage  extinguished  all  rights  of  action  in  favor  of  the 
wife  against  the  husband  for  ante-nuptial  injuries  by 
the  husband  to  her  person  or  character,  was  founded 
upon  the  principle  of  the  unity  of  husband  and  wife, 
and  not  upon  the  theory  that  the  wife  was  under  a 
legal  disability.  This  rule  of  the  common  law  is  in 
force  in  this  State,  unless  it  has  been  changed  by 
statute.  This  court  has  held  that  the  same  has  not 
been  abrogated. 

In  speaking  of  this  rule  of  the  common  law,  in 
Bnimett  V.  Harshbarger,  supra,  on  p.  413,  this  court 
said:  "Our  decisions  declare  that  it  has  not  been 
abrogated.  In  the  carefully  considered  case  of  Dodge 
V.  Kinzy,  101  Ind.  102,  it  is  affirmed  that  the  general 
rule  of  the  common  law  respecting  the  unity  of  hus- 
band and  wife  has  not  been  overthrown.  The  decision 
in  Mathes  v.  Shank,  94  Ind.  501,  recognizes  the  rule  of 
the  common  law,  and  affirms  that  it  exists  except  as 
changed  or  modified  by  statute.  The  doctrine  of  the 
Supreme  Court  of  Massachusetts,  declared  in  Lrord  v. 
Parker,  3  Allen,  127,  was  adopted  in  Haas  v.  Shaic,  91 
Ind.  384  (46  Am.  Rep.  607),  and  this  court  quoted  with 
approval  from  Lord  v.  Parker,  supra,  the  following  ob- 
servations upon  the  effect  of  the  enabling  statute: 
^They  are  in  derogation  of  the  common  law,  and  cer- 
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tainly  are  not  to  be  extended  by  construction.'  ♦  •  ♦ 
It  is  for  the  Legislature,  and  not  the  courts,  to  destroy 
the  rule  of  the  common  law  declaring  the  unity  of  hus- 
band and  wife.  ♦  •  ♦  The  unitv  which  a  settled 
rule  of  law  has  recognized  through  so  many  years  can 
not  be  disregarded,  and  it  prevents  the  operation  of 
the  general  statutes  removing  the  disabilities  of  mar- 
ried women.  ♦  ♦  ♦  The  question  is  not  whether  dis- 
abilities have  been  removed,  but  whether  the  long 
prevailing  rule  of  the  law  declaring  husband  and  wife 
to  be  one  person,  in  legal  contemplation,  has  been  an- 
nulled." The  same  doctrine  is  declared  in  Orant  v. 
Oreen^  41  la.  88;  Newhirter  v.  Hatten^  42  la.  288,  20 
Am.  Rep.  618;  Peters  v.  Peters^  supra. 

Until  this  rule  is  annulled  all  rights  of  action  for 
ante-nuptial  wrongs  of  the  husband  to  the  wife  are 
extinguished  by  their  marriage. 

Statutes  relating  to  the  estate  or  property  of  the 
huband  and  wife  do  not  effect  their  personal  relation, 
they  only  change  the  status  and  rights  of  the  husband 
so  far  as  may  be  necessary  to  secure  to  the  wife  the 
enjoyment  of  the  rights  conferred  by  such  statutes. 

Section  254  (255),  supra ^  authorizes  a  wife  to  sue 
alone  where  the  cause  of  action  relates  to  her  separate 
property,  and  under  said  section  she  may  sue  her  hus- 
band or  any  other  person  or  i)ersonfl  concerning  such 
property.  WiUcins  v.  Miller ,  9  Ind.  100;  Scott  v.  Scotty 
13  Ind.  225;  Flcnncr  v.  Flenncrj  supra. 

Said  section  changes  the  procedure,  but  confers  no 
new  right  on  the  wife,  and  does  not,  therefore,  entitle 
her  to  sue  her  husband  for  a  personal  injury  to  herself, 
committed  by  him  either  before  or  after  their  mar- 
riage, for  the  reason  that  whether  a  husband  is  liable 
to  his  wife  therefor  is  not  a  mere  question  of  pro- 
cedure but  of  substantial  right.  Peters  v.  Peters^  su- 
pra,' Libbey  v.  Berry ^  supra;   Abbott  v.  Abbott^  sti- 
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pra;  Phillips  y.  Bamett^  supra;  McWhirterx.  Hat- 
ton^  supra;  Grant  v.  Green^  supra. 

It  is  clear  that  section  5131  (6976),  supra^  authoriz- 
ing the  wife  to  bring  and  maintain  an  action  in  her 
own  name  for  any  injury  to  her  person  or  character, 
the  same  as  if  she  were  sole,  merely  changes  the  pro- 
cedure, but  gives  no  new  right,  and  only  applies  to 
such  causes  of  actions  as  could  only  be  maintained  by 
the  husband  and  wife  as  co-plaintiffs  before  said  sec- 
tion took  effect.  The  wife  could  not,  therefore,  main- 
tain an  action  in  her  own  name,  under  this  section, 
against  her  husband  for  any  injury  to  her  person  or 
character;  besides,  the  section  provides  that  the  hus- 
band in  STich  case  shall  not  be  liable  for  costs,  and 
this  in  express  terms  indicates  that  the  wife  cannot 
maintain  an  action  in  her  own  name  against  her  hus- 
band, under  said  section. 

In  1860  the  legislature  of  New  York  passed  an  act 
(Laws  of  1860,  Chap.  90,  p.  158),  by  section  7  of  which 
it  was  provided,  "Any  married  woman  may  bring  and 
maintain  an  action  in  her  own  name,  far  damages 
against  any  person  or  body  corporate,  for  any  injury 
to  her  person  or  character,  the  same  as  if  she  were 
sole;  and  the  money  received  upon  the  settlement  of 
any  such  action,  or  recovered  upon  a  judgment,  shall 
be  her  sole  and  separate  property."  This  section 
was  amended  by  an  act  passed  in  1862  (Laws 
1862,  Chap.  172),  but  not  in  respect  to  the  wife's 
right  to  bring  an  action,  as  provided  in  the  act 
of  1860.  In  was  held  in  Freethy  v.  Freethijy  42  Barb. 
641,  that  a  wife  could  not  maintain  an  action  again^ 
her  husband  to  recover  damages  for  slander  uttered 
by  him,  and  it  was  declared  that  the  legislature  did 
not  intend  bv  the  laws  of  1860  and  1862,  to  which 
reference  has  been  made,  to  change  the  common  law 
rule  as  to  the  unity  of  husband  and  wife. 
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In  Longendyke  v.  LongtndyTce,  44  Barb.  366,  it  was 
held,  under  the  same  section,  that  the  wife  could  not 
maintain  an  action  against  her  husband  for  an  assault 
and  battery. 

In  Shxdtz  V.  Shultz,  89  N.  Y.  644,  the  Cdurt  of  Ap- 
peals followed  the  foregoing  eases  and  held  that  the 
wife  could  not  maintain  an  action  against  her  hus- 
band to  recover  damages  for  assault  and  battery.  Sec- 
tion 7,  of  the  act  of  1860  and  1862,  of  New  York  was 
more  comprehensive  than  section  5131  (6976),  supruy 
because  it  did  not  exclude  the  right  of  the  wife  to  sue 
the  husband  by  providing  that  he  should  not  be  liable 
for  costs. 

It  is  evident,  from  what  we  have  said  and  the  au- 
thorities cited,  that  appellant's  right  of  action  against 
appellee  for  her  seduction  was  extinguished  by  their 
marriage,  and  that  she  could  not  maintain  an  action 
against  him  therefor  after  her  divorce.  To  the  same 
effect  are  the  cases  of  Peters  v.  Peters j  supra;  Libbey 
V.  Berry y  supra;  Abbott  v.  Abbott y  supra;  McWhirter 
v.  HattoUy  supra;  Orant  v.  OreeUy  supra. 

But  counsel  for  appellant  insists  "that  she  obtained 
the  divorce  from  appellant  on  the  ground  that  the 
marriage  on  the  part  of  the  appellee  was  fraudulent, 
and  that  she  has  a  cause  of  action  after  said  divorce 
against  him  for  her  seduction." 

It  is  true,  that  it  is  alleged,  in  the  first  and  second 
paragraphs  of  complaint,  that  appellee  fraudulently 
married  appellant  to  avoid  imprisonment,  and  that  he 
did  not  intend  to  live  or  cohabit  with  her  as  a  husband 
or  keep  his  marriage  vows,  but  to  desert  her,  and  that 
he  did,  immediately  after  said  marriage,  leave, 
abandon,  and  desert  her,  and  never  lived  or  cohabited 
with  her  after  said  marriage,  and  refused  to  support 
appellant,  although  he  was  able  to  do  so,"  but  it  is  not 
alleged  that  the  "divorce"  was  granted  on  this  ground. 
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Without  such  an  averment,  it  must  be  presumed  that 
the  word  divorce  was  used  in  its  ordinary  sense,  and 
that  such  divorce  was  granted  appellant  for  some 
statutory  cause.    Miller  v.  Millery  33  Cal.  353. 

If,  however,  it  was  alleged  in  said  paragraphs  that 
the  divorce  was  granted  to  appellant  from  appellee  on 
account  of  the  alleged  fraud  on  the  part  of  appellee, 
it  would  be  equivalent  to  an  allegation  that  the  court 
had  granted  appellant  a  decree  of  nullity  and  ad- 
judged that  said  marriage  was  void.  Substance,  not 
names  or  forms,  controls  in  determining  the  meaning, 
character,  and  effect  of  a  pleading  or  the  judgment 
or  decree  of  a  court  Fraud  is  not  a  cause  of  divorce, 
but  a  marriage  voidable  on  the  ground  of  fraud  may 
be  adjudged  void  by  a  court  of  competent  jurisdiction. 
While  the  term  divorce  is  not  properly  applicable  to  a 
decree  of  nullity,  yet  such  a  decree  is  often  called  a 
^^divorce."  14  Am.  and  Eng.  Ency.  of  Law.,  532;  1 
Bishop  M.  &  D.  (ed.  1881),  section  166. 

In  2  Bishop  M.  &  D.  (ed.  of  1891),  section  473,  it  is 
said:  "Not  unfrequently  the  judicial  declaration  of 
nullity  is  called  a  ^divorce.^  It  is  properly  so  where 
the  marriage  it  declares  void  was  only  voidable.  For 
example,  it  is  common  and  correct  language  to  speak 
of  impotence  as  a  cause  for  divorce.  And  Blackstone 
writes  that  the  ^divorce  a  vinculo  matrimonii  must  be 
for  some  of  the  canonical  causes  of  impediment.'  But 
the  expression  'sentence,'  or  ^decree  of  nullity'  equally 
well  indicates  the  legal  avoiding  of  a  voidable  mar- 
riage; and  it  seems  more  significant  and  less  liable  to 
be  misunderstood  than  the  other,  and  somewhat  bet- 
ter in  accord  with  modern  usage." 

The  question  presented  by  the  demurrer  to  the  third 
paragraph  of  the  amended  complaint  is  whether  a 
woman,  who  has  been  seduced  and  marries  her  se-  j 
ducer,  and  the  court  afterwards,  on  her  application,  I 
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adjudges  that  said  marriage  was  void,  can,  after  such 
decree,  bring  and  maintain  an  action  against  him  for 
said  seduction  under  section  263  (264),  supra. 

An  action  for  divorce  is  brought  for  the  purpose  of 
dissolving  a  marriage,  while  a  nullity  suit  is  brought 
for  the  purpose  of  having  a  void  marriage  declared 
void,  or  a  voidable  marriage  judicially  made  void.  In 
the  divorce  suit  the  marriage  is  recognized  as  valid 
and  adjudged  to  be  dissolved  from  the  date  of  the 
decree,  but  in  the  nullity  suit  the  marriage  is  not 
recognized,  but  is  adjudged  void,  that  is,  that  there 
was  no  marriage,  and  the  rights  of  the  parties  are 
the  same  as  if  the  marriage  had  never  taken  place.  1 
Bishop  M.  &  D.  (ed.  1891),  sections  259,  271.  It  follows 
that  the  rule  established  in  this  State  that  all  prop- 
erty questions  between  husband  and  wife  are  pre- 
sumed to  be  adjudicated  in  the  decree  of  divorce  does 
not  apply  to  a  decree  of  nullity,  and  can,  therefore, 
have  no  application  to  this  case. 

A  marriage  which  is  procured  by  fraud  is  voidable 
at  the  suit  of  the  injured  party,  and  may  be  declared 
void  by  jucjicial  decree.  The  courts  have  jurisdiction 
of  such  actions  independently  of  any  provision  of  the 
divorce  law.  Bishop  v.  Redmond,  83  Ind.  157;  Tefft 
V.  Tefft,  35  Ind.  44,  50,  and  cases  cited;  Mdson  v.  Ma- 
son, 101  Ind.  25,  28;  Clark  v.  Field,  13  Vt.  460,  472; 
LeBarron  v.  LeBarron,  2  Am.  Law  Reg.  (N.  S.)  212; 
Ferlat  v.  Gojon,  1  Hopk.  Ch.  (N.  Y.)  478,  14  Am. 
Dec.  554;  Gillett  v.  Gillett,  78  Mich.  184;  Smith  v. 
Smith,  51  Mich.  607;  Tomppert  v.  Tomppert,  13  Bush. 
(Ky.)  326,  26  Am.  Rep.  197;  Lyndon  v.  Lyndon,  69 
111.  43;  True  v.  Ranney,  21  N.  H.  52,  53  Am.  Dec.  164; 
Robertson  Y.  Cole,  12  Tex.  356;  McKinney  v.  Clarke, 
2  Swan  (Tenn.)  321,  324,  58  Am.  Dec.  59;  Willard  v. 
Willard,  6  Baxt.  (Tenn.)  297,  32  Am.  Rep.  529;  Carris 
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V.  Cfxrris,  24  N.  J.  Eq.  516;  2  Bkhop  M.  &  D.  (ed.  1891), 
section  803;  1  Bishop  M.  &D.  (ed.  1891),  sections  471, 
472,  473,  476,  notes  1  and  2,  sections  477,  543,  644; 
Eeeve  Dom.  Eel.  206;  2  Kent  Comm.  77;  Schouler's 
Dom.  Eel.  35;  Ridgely  v.  Ridgely  (Md.),  25  L.  E.  A.  800. 

In  England  the  power  to  annul  marriages  was  exer- 
cised by  the  ecclesiastical  courts,  and  the  principles 
and  practice  concerning  such  jurisdiction  constituted 
a  part  of  the  common  law  of  that  country,  and  was 
therefore  adopted  as  the  law  of  this  State  by  statute, 
section  230,  B.  S.  1881  (section  236,  E.  S.  1894).  Teift  v. 
I'efftj  supra. 

Courts  having  the  jurisdiction  of  courts  of  equity, 
under  the  general  power,  to  annul  fraudulent  con- 
tracts, have  also  jurisdiction  to  annul  a  marriage  on 
account  of  fraud.  Clarlc  v.  Field  et  a?.,  supra;  Keyes  v. 
Eeyes,  22  X.  H.  553;  Burtis  v.  Burtis,  Hopkins,  557; 
Wightmun  v.  Wightman^  4  Johns.  Ch.  343;  C arris  v.  Car- 
riSj  supra. 

In  Bishop  et  al.  v.  Redmond^  supra^  appellee  charged 
in  her  complaint  that  Eedmond,  one  of  appellants, 
married  her  in  the  evening  and  abandoned  her  the 
next  morning;  that  prior  to  the  marriage  he  seduced 
her,  and  that  she  was  the  mother  of  a  bastard  child 
begotten  by  him;  that,  after  he  had  seduced  her,  he 
conceived  the  fraudulent  scheme  of  cheating  her  by 
marryiugand  abandoning  her  and  byconveying  before 
marriage  all  of  his  property;  that  Jacob  Bishop,  his 
co-appellant  conspired  with  him  in  this  fraudulent  de- 
sign, and,  for  the  purpose  of  aiding  in  carrying  it  into 
effect,  received  a  conveyance  of  land  from  him;  that 
the  convey/ince  was  without  consideration  and  was 
made  to  and  received  by  Bishop  for  the  sole  purpose 
of  giving  effect  to  the  fraudulent  scheme  to  defraud . 
appellee.  Prayer  that  a  divorce  be  granted,  alimony 
awarded,  and  the  fraudulent  conveyance  set  aside. 
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This  complaint  did  not  state  any  statutory  cause 
for  a  divorce,  but  did  state  facts  sufficient  to  entitle 
appellee  to  a  decree  of  nullity,  on  the  ground  of  fraud. 
It  was  only  upon  this  theory  that  the  action  of  the 
ti'ial  court  could  be  sustained.     The  diflference  be- 
tween that  action  and  the  one  at  bar  is,  that  in  that 
action,  the  injured  party  sought  and  obtained  the  de- 
cree of  nullity  and  damages,  incorrectly  called  ali- 
mony in  the  complaint  and  the  decree  of  the  trial 
court,  in  the  same  action,  while  in  this  the  decree  of 
nullity  was  first  procured  and  the  action  for  damages 
brought  afterwards.     It  was  shown  by  the  evidence 
in  that  case  that  Elijah  Redmond  had  carnal  knowl- 
edge of  appellee  in  June,  1879,  that  while  appellee 
was  pregnant  with  child  by  said  Redmond  he  con- 
veyed the  real  estate  described  in  the  complaint  to 
his  co-appellant.  Bishop,  in  November,  1879,  that  the 
bastard  child  was  born  in  March,  1880,  and  appellee 
was  married  to  Redmond,  the  father  of  said  child,  in 
Xovember,  1880,  and  that  the  allegations  of  the  com- 
plaint heretofore  set  out  were  true. 

The  court  below  rendered  a  decree  of  nullity  in  favor 
of  appellee,  calling  it,  as  is  often  done,  a  divorce  and 
a  judgment  for  damages  against  her  seducer,  and  a 
decree  setting  aside  the  conveyance  of  the  real  estate 
to  Bishop,  and  that  the  same  be  sold,  which  was 
affirmed  by  this  court  on  appeal. 

The  court  in  that  case  held  that  where  a  conspiracy 
is  formed  for  the  purpose  of  defeating  the  claim  of  a 
woman  for  her  seduction,  in  which  a  fraudulent  pur- 
pose to  marry  and  then  abandon  her  enters  into  and 
forms  a  part  thereof,  the  claim  for  damages  for  the 
seduction  is  not  defeated  by  the  marriage  entered 
into  for  the  purpose  of  carrying  such  scheme  into  ex- 
ecution. The  court  said:  "The  eleventh  instruction 
given  by  the  court  was  correct.    It  informed  the  jury 
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that  if  the  evidence  satisfied  them  that  the  convey- 
ance was  made  to  and  accepted  by  Bishop  for  the  pur- 
pose of  defrauding  the  appellee  out  of  any  judgment 
that  might  be  obtain-ed  against  his  grantor, they  might 
find  the  conveyance  to  be  fraudulent.  As  we  have 
seen,  in  examining  the  complaint,  the  appellee  was  a 
creditor  from  the  time  (June,  1879)  the  right  to  legal 
redress  accrued  in  her  favor,  and  if  the  conveyance 
was  made  for  the  fraudulent  purpose  of  preventing 
the  collection  of  a  judgment  rendered  in  vindication  of 
that  right,  she  was  entitled  to  have  it  set  aside.  It  is 
argued  that  the  evidence  shows  a  marriage,  and  that 
this  had  the  effect  of  canceling  the  prior  right,  and 
that,  therefore,  the  rule  declared  in  the  instruction 
is  not  applicable.  There  was,  however,  evidence  fully 
justifying  the  inference  that  the  marriage  was,  as  the 
complaint  charges,  one  of  the  steps  in  the  fraudulent 
scheme  to  defeat  the  claim  of  apjxellee,  and  was  con- 
tracted solely  for  the  purpose  of  carrying  it  into 
effect.  If  the  marriage  w^as  entered  into  for  this  cor- 
rupt purpose,  and  there  was  an  abandonment  of  the 
appellee  pursuant  to  the  preconceived  design  to  de- 
fraud her,  it  did  not  defeat  the  claim  for  damages  for 
the  original  wrong."  What  was  the  original  wrong? 
The  seduction  of  appellee  by  Redmond,  one  of  the  ap- 
pellants. Of  course,  the  right  of  appellee  to  recover 
damages  against  Redmond  and  set  aside  the  convey- 
ance to  Bishop,  depended  upon  whether  a  decree  of 
nullity  (called  a  divorce  in  the  complaint  and  decree) 
was  granted  to  him. 

If  appellee,  in  the  case  at  bar,  as  alleged,  did  not  in- 
tend to  live  and  cohabit  with  appellant,  or  have  any 
sort  of  marital  intercourse  with  her  when  the  mar- 
riage ceremony  was  performed,  but  merely  went 
through  the  formalities  to  avoid  imprisonment  for 
bastardy  and  prosecution  for  seduction,  and  immedi- 
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ately  left  and  did  not  perform  his  marriage  vows,  the 
marriage  was  voidable  at  the  election  of  appellant 
upon  the  discovery  of  such  fraud,  and  she  was  entitled 
to  bring  an  action  against  appellee  and  have  the  same 
declared  void  by  judicial  decree.  Bishop  et  ah  v.  Red- 
mondy  supra  J  and  authorities  cited  above;  1  Bishop  M. 
&  D.  (ed.  1891),  sections  473,  476,  note  2,  section  477, 
327-339. 

After  such  decree  had  been  rendered  she  had  the 
right  to  sue  appellee  for  her  seduction,  the  same  as  if 
she  had  never  been  married  to  him. 

It  also  appears  from  the  allegations  in  the  third 
paragraph  of  the  amended  complaint,  that  appellant 
was,  when  married  to  appellee,  under  the  age  of  six- 
teen years,  and  was  therefore  incapable  on  that  ac- 
count of  contracting  such  marriage  with  appellee. 
Section  5324,  R.  S.  1881  (section  7289,  E.  S.  1894).  It 
is  provided  by  section  1025,  K.  S.  1881  (section  1037, 
B.  S.  1894),  that  when  either  of  the  parties  to  a  mar- 
riage shall  be  incapable,  from  want  of  age,  of  con- 
tracting such  marriage,  the  same  may  be  declared 
void  on  application  of  the  incapable  party  by  any 
court  having  jurisdiction  to  decree  divorces. 

It  is  clear  that  appellant  was  also  entitled  to  have 
her  marriage  to  appellee  annulled  on  this  ground, 
unless  she  ratified  said  marriage  after  she  arrived  at 
the  age  of  sixteen  years.  14  Am.  and  Eng.  Ency.  of 
Law,  487,  489;  Shafher  v.  StatCy  20  Ohio  1;  McDowdl 
V.  Sapp,  39  Ohio  St.  558;  Holtz  v.  Dick,  42  Ohio  St. 
23,  51  Am.  Rep.  791;  Stewart  Marriage  and  Div.,  sec- 
tions 57,  58. 

It  is  the  policy  of  the  law  in  this  State,  however, 
that  children  born  or  begotten  during  the  existence  of 
a  voidable  marriage  are  considered  legitimate,  even 
though  such  marriage  is  adjudged  to  be  void  by  a 
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court  of  competent  jurisdiction.    Section  1025  (1037), 
supra. 

It  is  not  material,  however,  upon  what  ground  the 
decree  of  nullity  was  granted  to  appellant,  for  the 
court  had  jurisdiction,  and  the  decree,  even  if  errone- 
ous, is  binding  on  appellant  and  appellee,  and  cannot 
be  questioned  in  this  case.  Nothing  in  the  opinion  is 
in  conflict  with  the  doctrine  declared  in  State  v.  OtiSj 
135  Ind.  267,  cited  by  appellee.  In  that  case  this  court 
held  that  in  case  of  the  seduction  of  a  female  under 
the  age  of  twenty-one  years,  under  promise  of  mar- 
riage, in  violation  of  the  provisions  of  section  1992, 
K.  S.  1881  (section  2078,  R.  S.  1894),  the  subsequent 
marriage  of  the  parties  was  a  bar  to  the  further  prose- 
cution ^or  such  crime.  The  wife  in  that  case  had  not 
attempted  to  have  the  marriage  set  aside  for  fraud, 
and  the  marriage  was  therefore  binding  upon  the 
parties,  and  all  other  persons,  including  the  State, 
until  its  nullity  was  declared  by  a  competent  tribunal. 
Tomppcrt  v.  Tompperty  supra. 

If  the  wife,  in  that  case,  had  obtained  a  decree  of 
nullity  against  Otis,  it  would  have  been  a  judgment  of 
the  court  that  no  marriage  had  ever  existed  between 
thetn,  and  the  fact  that  there  had  been  a  marriage 
voidable  at  the  election  of  the  wife  would  not  have 
been  available  as  a  defense  by  Otis  after  such  decree 
of  nullitv. 

It  follows  that  the  court  erred  in  sustaining  the  de- 
murrer to  the  third  paragraph  of  the  amended  com- 
plaint. 

Judgment  reversed,  with  instructions  to  overrule 
the  demurrer  to  the  third  paragraph  of  the  amended 
complaint,  with  leave  to  file  an  amended  and  addi- 
tional paragraph  of  complaint  if  desired,  and  for 
further  proceedings  in  accordance  with  this  opinion. 
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i*_^  Stevens  v.  Anderson. 

[No.  17,757.     Filed  June  11,  1896.] 

Police  Court. —  Jurisdiction. —  Petit  Larceny. —  Indianapolis  City 
Charter.— Statute  Construed.Sectioii3  8887-3891,  Bums'  R.  S. 
1894,  as  amended  by  the  Act  of  1895,  p.  90  (Indianapolis  City  Char- 
ter, sections  116-120),  conferring  upon  the  police  judge  original 
concurrent  jurisdiction  with  the  criminal  courts  in  all  cases  of 
petit  larceny,  and  all  other  violations  of  the  laws  of  the  State 
where  the  penalty  provided  therefor  cannot  exceed  a  fine  of  $500.00 
and  imprisonment  not  exceeding  six  months,  is  valid. 

Same. — Jurisdiction. — Criminal  Law. — Indianapolis  City  Charter. — 
Statute  Construed. — ^The  jurisdiction  of  the  police  court,  authorized 
by  section  118  of  the  Indianapolis  City  Charter,  empowering  it  to 
impose  a  fine  and  imprisonment,  is  not  affected  by  the  fact  that  the 
general  statute  fixes  the  punishment  for  petit  larceny  at  imprison- 
ment, fine  and  disfranchisement. 

Same. — Right  of  Trial  by  Jury  — Constitutional  Law. — The  right  of 
trial  by  jury  guaranteed  by  the  constitution,  is  not  violated  by  the 
statute  empowering  the  police  judge,  in  case  he  shall  deem  the 
punishment  he  is  authorized  to  assess,  inadequate  for  the  offense^ 
to  hold  the  prisoner  to  bail  for  appearance  before  the  proper  court 

Constitutional  Law. — Special  Acts. — Courts  of  Inferior  Jurisdic- 
tion,— ^The  constitution  does  not  prohibit  special  acts  creating  courts 
of  inferior  jurisdiction. 

From  the  Marion  Superior  Court.     Afp^rmed, 
Harding  &  Hoveyy  for  appellant. 

Howard,  J. — By  the  judgment  of  the  police  court 
of  the  city  of  Indianapolis,  the  appellant  was  con- 
victed of  the  crime  of  petit  larceny,  was  fined  $25.00, 
and  sentenced  to  the  Marion  County  workhouse  for 
thiily  days.  Thereupon  he  began  this  action  by  filing 
in  the  Marion  Superior  Court  his  i)etition  for  a  writ  of 
habeas  corpus,  alleging  that  the  judge  of  the  police 
court  had  no  authority  to  try  him  for  the  offense 
charged,  or  to  fine  or  commit  him  therefor. 

The  court,  on  hearing  the  evidence,  found  that  the 
appellant  was  lawfully  in  custody  of  the  appellee,  as 
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superintendent  of  the  workhouse,  and  remanded  him 
to  undergo  his  sentence. 

In  appellant's  exceptions  to  the  superintendent's 
return  to  the  writ,  which  exceptions  w^ere  overruled 
by  the  court,  the  contention  was  that  the  police  judge 
had  "no  jurisdiction  to  try  and  determine  a  case  of 
petit  larceny.'' 

Appellee  has  not  furnished  us  w^ith  a  brief,  as  we 
think  was  his  duty,  both  to  the  trial  court  and  to  this 
court,  as  well  as  to  himself.  Walls  v.  State^  ex  rel. 
Aiid.y  140  Ind.  16. 

The  provisions  of  the  statute  under  w^hich  the  judge 
of  the  police  court  assumed  to  exercise  jurisdiction 
in  the  case  are  found  in  sections  116-120,  of  the  In- 
dianapolis city  charter  (section  3887-3891,  R.  S.  1894; 
Acts  of  1891,  137)  including  also  the  amendment 
made  in  1895  to  section  118  of  the  charter.  Acts, 
1895,  90. 

In  section  118,  as  amended,  the  jurisdiction  of  the 
judge  of  the  police  court  is  declared  as  follows: 

"He  shall  have  and  exercise  w^ithin  such  county  in 
which  such  city  is  located  the  powers  and  jurisdic- 
tion now  or  hereafter  conferred  upon  justices  of  the 
peace  in  all  crimes  and  misdemeanors  except  as  other- 
wise herein  provided.  He  shall  have  and  exercise 
within  such  city  the  powders  and  jurisdiction  now  con- 
ferred upon  mayors  except  as  herein  otherwise  pro- 
vided. He  shall  have  exclusive  jurisdiction  of  all  vio- 
lations of  the  ordinances  of  such  city.  He  shall  also 
have  original  concurrent  jurisdiction  with  the  crim- 
inal courts  in  all  cases  of  petit  larceny  and  all  other 
violations  of  the  law^s  of  the  State  w^here  the  penalty 
provided  therefor  cannot  exceed  a  fine  of  five  hundred 
(f  500.00)  dollars  and  imprisonment  not  exceeding  six 
months,  or  either  or  both:  Provided^  That  such  Police 
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Judge,  in  all  such  cases  of  petit  larceny,  if  he  find  the 
prisoner  guilty,  shall  assess  his  punishment ;  or,  if,  in 
the  opinion  of  such  Police  Judge,  the  punishment  he  is 
authorized  to  assess  is  not  adequate  to  the  offense  he 
may  so  find,  and  in  such  case  the  Police  Judge  shall 
hold  such  prisoner  to  bail  for  his  appearance  before 
the  proper  court,  or  commit  him  to  jail  in  default  of 
such  bail." 

By  section  119  of  the  charter  (section  3890,  Burns'  R 
S.  1894),  the  penalties  that  may  be  imposed  in  the 
police  court  for  the  violation  of  any  law  or  ordinance 
are  fixed  as  follows:  "The  court  or  jury  shall  have 
power  to  assess  a  fine  in  any  sum  not  exceeding  five 
hundred  (fSOO.OO)  dollars,  or  adjudge  imprisonment  as 
a  part  of  the  sentence  for  any  time  not  exceeding  six 
months  in  the  county  jail,  workhouse  or  other  law- 
fully designated  place  of  confinement,  either  or  both." 

There  can  be  no  doubt  that  under  the  foregoing  sec- 
tions of  the  statute,  if  valid,  the  police  court  had 
power  to  try  the  appellant  for  petit  larcenj',  and,  on 
conviction,  to  inflict  upon  him  the  fine  and  imprison- 
ment set  out  in  the  record.  Van  Fleet  Coll.  Att.,  sec- 
tions 200,  224,  and  cases  there  cited. 

By  section  1706,  Burns'  R.  S.  3894  (section  1637,  R.  S. 
1881),  justices  of  the  peace,  in  criminal  cases,  are  given 
jurisdiction  co-extensive  with  their  respective  coun- 
ties; this  jurisdiction  is  exclusive  where  the  fine  can 
not  exceed  $3.00,  and  is  concurrent  with  the  criminal 
court  and  circuit  court  in  cases  of  misdemeanor  pun- 
ishable by  fine  only.  But  they  have  no  power  to  ad- 
judge imprisonment  as  a  part  of  their  sentence,  except 
as  specially  provided.  Under  this  section  it  has  been 
decided  that  while  a  justice  of  the  peace  has  no  power 
to  imprison  as  a  part  of  his  sentence,  yet,  in  cases 
where  the  punishment  provided  by  statute  may  be 
fine  and  imprisonment  the  justice  has  Jurisdiction  to 
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try  the  case.    Miller  v.  State,  72  Ind.  421;  State  v.  Creeky 
78  Ind.  139. 

By  section  3497,  R.  S.  1894  (section  3062,  R.  S.  1881), 
the  mayor  of  a  city,  within  the  limits  of  such  city,  is 
given  the  jurisdiction  and  powers  of  a  justice  of  the 
peace  in  all  matters,  civil  and  criminal,  arising  under 
the  laws  of  the  State ;  and  for  crimes  and  misdemean- 
ors his  jurisdiction  is  made  co-extensive  with  the 
county.  And,  in  addition,  it  is  provided  "that,  in 
trials  before  him,  he  shall  have  power  to  adjudge  im- 
prisonment as  a  part  of  his  sentence,  not  exceeding 
thirty  days  in  the  city  or  county  prison*"  See  State^ 
ex  rel,  v.  Wokver,  127  Ind.  306. 

By  section  2007,  R.  S.  1894  (section  1934,  R  S.  1881), 
it  is  provided,  that  the  punishment  for  petit  larceny 
shall  be  imprisonment  in  the  State  prison,  with  fine 
and  disfranchisement;  or  that  it  may  be  imprisonment 
in  the  county  jail  for  not  more  than  one  year,  a  fine 
not  exceeding  |500.00,  and  disfranchisement  for  any 
determinate  period. 

By  section  1642,  R.  S.  1894  (section  1573,  R.  S.  1881),' 
all  crimes  punishable  with  death  or  imprisonment  in 
the  State  prison  are  defined  to  be  felonies;  while  other 
offenses  against  the  criminal  law  are  denominated 
misdemeanors.  Under  this  section  of  the  statute  petit 
larceny  is  held  to  be  a  felony.  Short  v.  State,  63 
Ind.  376. 

It  has  frequently  been  decided  that,  under  the  fore- 
going statutes,  justices  of  the  peace  have  no  power 
to  try  a  party  charged  with  a  felony,  but  can  only  ex- 
amine and  hold  him  to  bail,  or,  in  default  of  bail,  com- 
mit him  to  jail  to  await  trial  in  the  proper  court. 
Hawldna  v.  State,  ex  rel.  And.,  24  Ind.  288;  State  v.  Mor- 
fian,  62  Ind.  35;  State  v.  Hattahongh,  66  Ind.  223;  Siebert 
V.  State,  95  Ind.  471. 

The  decisions  in  these  cases,  however,  are  expressly 
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placed  upon  the  ground  as  stated  in  State  v.  Odell^  8 
Blackf.  39G,  that  "The  only  judicial  powers  possessed 
by  justices  of  the  peace  in  this  State,  are  those  con- 
ferred by  the  statute  concerning  their  powers  and 
duties,  and  it  is  necessary  that  they  should  confine 
themselves  strictly  to  the  exercise  of  such  powers  as 
are  therein  granted." 

As  the  punishment  for  petit  larceny  may  be  con- 
finement in  the  county  jail,  with  fine  and  disfranchise- 
ment, it  is  not  clear,  if  the  statute  authorized  justices 
of  the  peace  to  make  such  imprisonment  and  disfran- 
chisement a  part  of  their  sentence,  why  they  would 
not  have  jurisdiction  to  try  a  i)erson  charged  with 
that  crime. 

Section  3497,  K.  S.  1894  (section  3062,  R.  S.  1881), 
as  we  have  seen,  does  confer  upon  mayors  of  cities,  in 
addition  to  the  jurisdiction  of  justices  of  the  peace, 
"the  power  to  imprison,  as  a  part  of  the  punishment, 
for  offenses  against  the  law."  This  power  they  exer- 
cise as  officers  administering  the  laws  of  the  State. 
The  statute  giving  to  mayors  this  power  to  imprison 
as  a  part  of  the  sentence  for  a  violation  of  law^  has 
been  held  constitutional.  Waldo  v.  Wallace^  12  Ind. 
569;  Schroeder's  McDonald's  Treatise,  Chap.  69,  sec- 
tion 1. 

In  the  statute  before  us  the  legislature  has  likewise 
given  to  the  police  court  power  to  assess  as  punish- 
ment for  a  violation  of  the  law,  in  addition  to  a  fine, 
also  imprisonment  in  the  county  jail  or  workhouse  for 
a  time  not  exceeding  six  months;  and  this  power  is 
made  to  apply  in  particular  to  the  offense  of  petit 
larcency.  But,  with  the  statute  held  constitutional 
W' hich  gives  to  mayors  the  power  to  imprison,  we  are 
unable  to  see  that  the  police  judges,  who  simply  take 
the  place  of  mayors  in  city  courts,  may  not  also  have 
given  to  them  like  power  to  imprison  as  a  part  of  their 
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sentence  for  a  violation  of  the  laws  of  the  State.  The 
good  government  of  a  large  city  requires  that  petty 
crimes  should  be  punished  without  unnecessary  delay. 
fcJuch  authority  on  the  part  of  the  police  judge  seems 
particularly  fitting  when  it  is  considered  that  the  pun- 
ishment inflicted  is  less  than  that  otherwise  provided 
for  in  the  ordinary  administration  of  the  law,  the  pun- 
ishment being  rather  preventive  in  its  character,  and 
saving  the  culprit  from  the  ignominy  and  debasing 
associations  of  confinement  in  the  State's  prison. 

Neither  do  we  think  the  circumstance,  that  be- 
cause the  statute  fixes,  as  one  punishment  for  petit 
larceny,  imprisonment  in  the  county  jail,  fine,  and  dis- 
franchisement, while  the  police  court  is  authorized  to 
impose  a  fine  and  imprisonment  only,  militates 
against  the  jurisdiction  of  such  court  It  is  provided 
that  if  the  police  judge  shall  be  of  opinion  that  the 
punishment  which  he  is  authorized  to  inflict  is  not 
adequate  he  may  so  find  and  recognize  the  prisoner  to 
a  higher  court.  Similar  power  is  given  to  a  justice  of 
the  i)eace.  That  magistrate  has  jurisdiction  to  impose 
a  fine  not  to  exceed  $25.00.  The  punishment  fixed  for 
assault  is  a  fine  not  to  exceed  |50.00;  and  for  assault 
and  battery  a  fine  not  to  exceed  $1,000.00.  Yet  it  has 
oever  been  contended  that,  in  case  a  justice  of  the 
peace  finds  a  person  guilty  of  assault,  or  assault  and 
battery,  and  adjudges  his  punishment  for  either  of- 
fense in  a  fine  less  than  $25.00,  the  jurisdiction  of  the 
justice  is  thereby  defeated  or  called  in  question.  The 
crime  of  petit  larceny,  like  that  of  assault;  or  assault 
and  battery,  while  retaining  the  same  name,  may  yet 
be  of  various  degrees  of  guilt,  and  so  deserving  of 
different  grades  of  punishment.  The  fact  that  one 
court  may  be  authorized  to  impose  a  greater,  and  an- 
other a  less  punishment,  does  not  show  that  either 
court  is  without  jurisdiction;  but  rather  that  one 
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court  has  jurisdiction  of  one  grade  of  tlie  offense  and 
the  other  of  a  different  grade.  The  police  court  is 
especially  set  up  to  try  petty  violations  of  the  law; 
and  it  is  but  right  and  proper  that  the  legislature 
should  have  conferred  upon  this  court,  as  it  has  upon 
that  of  the  justice  of  the  peace,  jurisdiction  to  impose 
only  the  lesser  degrees  of  punishment,  in  accordance 
with  the  character  of  the  offense  that  will  generally 
be  brought  before  that  court.  Should  the  judge  be  of 
opinion  that  the  degree  of  guilt  is  such  that  a  greater 
punishment  should  be  imposed  than  he  is  authorized 
to  adjudge,  then  the  statute  points  out  the  means  of 
securing  this  more  adequate  punishment  by  sending 
the  culprit  to  a  court  of  higher  jurisdiction.  We  are 
unable  to  see  why  this  should  deprive  the  inferior 
court  of  its  own  lesser  jurisdiction;  its  own  power  to 
try  the  lower  degree  of  crime,  and  aflSx  the  milder 
form  of  punishment. 

It  is  also  thought  by  counsel  that  the  act  must  be 
invalid,  if  for  no  other  reason,  because  by  it  the  judge 
is  given  the  right  to  say  whether  the  i>enalty  which 
he  is  authorized  to  impose  is  adequate  to  the  offense 
committed;  thus,  as  contended,  depriving  the  accused 
of  the  right  to  a  trial  by  jury,  as  guaranteed  by  Art. 
1,  section  13,  of  the  constitution.  This  power  to  pro- 
nounce  upon  the  adequacy  of  the  sentence  which  he 
is  authorized  to  adjudge  is,  however,  as  we  have  seen, 
also  entrusted  to  the  justice  of  the  peace.  But  in 
neither  case  is  the  defendant  deprived  of  his  constitu- 
tional right  to  a  trial  by  jury.  The  jurisdiction  of  the 
court  is  changed,  but  whether  the  accused  be  tried  in 
a  justice  court,  a  police  court,  a  criminal  court,  or  a 
circuit  court,  the  right  to  a  jury  trial  remains  in- 
violate. 

The  legislature,  in  creating  a  court,  or  in  regulating 
the  procedure  of  a  court,  rightfully,  and  even  neees- 
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sarily,  entrusts  many  matters  of  detail  to  the  sound 
discretion  of  the  judge.  To  determine  the  question 
of  its  own  jurisdiction  is  a  necessary  function  of  every 
court  to  be  exercised  before  it  assumes  to  try  any  case; 
and  that  the  legislature  should,  in  this  act,  have  pro- 
vided that  the  judge  should  try  the  case  brought  be- 
fore him,  unless,  in  his  opinion,  the  punishment  which 
be  is  authorized  to  assess  should  be  inadequate  to  the 
oflFense,  is  not,  in  any  manner,  unusual  or  improper. 

Indeed,  the  creation  of  this  jwlice  court  is  but  an 
exercise  by  the  legislature  of  power  long  recognized 
as  valid  in  the  organization  of  inferior  courts.  In 
Clejn  V.  StatCj  33  Ind.  418,  in  considering  the  validity  of 
the  act  for  the  establishment  of  the  Marion  Criminal 
Court,  it  was  held  that  for  the  creation  of  courts  in- 
ferior to  the  circuit  court,  the  legislature  has  power 
to  pass  laws  local  to  one  or  more  counties  whose  cir- 
cumstances may  so  require,  where  such  laws,  if  of  uni- 
form operation  throughout  the  State,  would  be  else- 
where mischievous,  useless,  or  burdensome.  And  in 
other  cases  it  has  been  frequently  decided  that  the 
constitution  does  not  prohibit  special  acts  creating 
courts  of  inferior  jurisdiction.  Combs  v.  StatCj  26  Ind. 
98 ;  Anderson  v.  State,  28  Ind.  22 ;  Eitel  v.  State,  33 
Ind.  201 ;  Wiles  v.  State,  33  Ind.  206  ;  Vickery  v. 
Chase,  50  Ind.  461  ;  Mode  v.  Beasley,  143  Ind.  306. 

In  our  opinion,  the  provisions  of  the  Indianapolis 
city  charter  for  the  creation  of  a  police  court  are  in 
all  respect's  valid;  and  the  judgment  of  that  court, 
here  assailed,  w^as  rightfully  upheld  in  the  superior 
court. 

•Judgment  affirmed. 
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Antioch  College,  etc.  ,  v.  Branson  et  ux. 

[No.  17.809.     Filed  June  11.  1896.  ] 

Wills. — Construction. — Contingent  Devise. — Where  a  testator  gives 
all  his  "effects"  in  terms  denoting  an  intention  that  the  bene- 
ficiary shall  have  an  absolute  estate  therein,  a  provision  that  if  such 
testator  die  without  issue  the  estate  shall  be  divided  as  therein 
directed,  wiU  be  construed  to  state  a  contingency  to  happen  during 
the  testator's  life. 

Prom  the  Benton  Circuit  Court.    Affirmed. 

Allen  &  Chamberlin,  and  J.  D.  Brown,  for  appellant. 

Claybaugh  &  Claybaugh,  for  appellees. 

Hackney,  J. — This  was  an  action  by  the  appellees, 
Curtis  Branson  and  Jennie  Branson,  his  wife,  and  a 
cross-action  by  the  appellant,  Antioch  College,  of  Yel- 
low Springs,  Ohio,  to  quiet  the  title  to  certain  lands 
in  Benton  County.  The  questions  presented  in  this 
court  arise  upon  the  action  of  the  lower  court  in  sus- 
taining a  demurrer  to  appellant's  cross-complaint  and 
in  stating  conclusions  of  law  in  favor  of  the  appellee 
upon  facts  specially  found.  These  questions  involve 
the  construction  of  the  last  will  of  Joseph  A.  Miles, 
which  is  as  follows : 

"Boswell  grant  Township  Benton  County  and  State 
of  Indiana  know  all  men  by  these  presents  that  I 
Joseph  Miles,  doth  bequeth  to  Curtice  Branson  and 
Jennie  his  wife  all  my  effects  at  My  death  with  the 
proviso,  hereafter  mention  that  the  said  Curtice  Bran- 
son shal  see  that  My  2  children  that  lies  Beriud  near 
Rosvil  111  shal  Be  removd  to  our  lot  at  Boswell  Cime- 
tary  and  furthermore  their  shal  bee  a  Scotch  grannet 
monument  Not  less  than  two  hundred  and  fifty  dollars 
Put  upon  the  lot  provided  It  aint  don  before  my  deth 
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the  said  Curtice  Branson  shal  pay  to  Cora  Branson 
One  Thousand  Dollars  if  the  said  Cora  marries,  I 
further  say  that  if  Jennie  outlives  Curtice  Branson 
and  he  dy  without  ishue  she  Jennie  shall  have  one 
Thousand  dollars.  I  further  say  that  if  Cory  Marries 
and  the  said  Curtice  Branson  dies  without  isue,  Jen- 
nie and  Cora  shal  have  $1,000  each,  and  the  Balance 
of  my  estate  shal  go  to  the  antioch  Colledg  at  Yellow 
Springs  green  Co  Ohio  if  there  is  any  left  after  my 
funeral  expenses  debtes  are  paid.    April  1,  1891." 

*'J.  Miles." 

*' J.  S.  Bradley,  Executor  of  will. 
John  W.  Freeman,  Witness. 
James  S.  Bradley,  Witness." 

The  facts  specially  found  disclose  that  the  testator 
was  a  widower  without  a  living  child;  that  Curtice 
Branson  and  Cora  Branson,  named  in  the  will,  were 
the  children  of  his  cousin;  that  his  personal  property 
was  of  the  value  of  $2,600.00,  and  that  his  indebted- 
ness was  $2,600.00. 

The  principal  question  between  the  parties  is  as  to 
whether  Antioch  College  was  the  devisee,  primarily, 
of  the  real  estate  of  the  testator,  consisting  of  one 
hundred  and  tw^entv  acres. 

Counsel  for  either  side  contend  for  the  intention  of 
the  testator  as  disclosed  in  the  language  of  the  testa- 
ment, an.d  the  argument  turns  chiefly  upon  the  scope 
of  the  word  "effects"  as  descriptive  of  the  bounty  be- 
stowed upon  the  appellees.  For  the  appellant  it  is 
urged  that  the  word  ordinarily  applies  to  personal, 
and  not  to  real  property,  and  that  the  word  "be- 
queath," a  term  properly  applied  to  the  dis- 
position of  personal  property,  Mpports  the  in- 
tention to  bestow  upon  the  appellees  only  the 
personalty  of  the  testator.  We  apprehend,  how- 
ever,  that   the '  more    important    inquiry   is    as    to 
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what  provision  is  made,  by  the  testament  for 
the  appellant  It  is  clearly  but  a  conditional  pro- 
vision, and  is  made  to  depend  upon  the  marriage  of 
Cora  and  the  death,  without  issue,  of  Curtice  Branson. 
If  the  contingency  stated  had  happened  the  estate 
provided  for  the  college  would  have  been  the  balance 
remaining  after  paying  $1,000.00  each  to  Jennie  and 
Cora. 

The  testator's  reference  to  the  death  of  Curtice 
Branson  must  be  construed  to  state  a  time  or  a  con- 
tingency to  happen  during  the  testator's  life.  Fotrkr 
V.  Duhmc,  143  Ind.  218. 

The  contingency  upon  which  the  appellant  would 
share  in  the  estate  of  the  testator  can,  therefore,  never 
arise. 

Other  questions  discussed  by  counsel,  involving  the 
conditions  ujwn  which  the  appellees'  devise  or  be 
quest  was  made  to  depend,  are  of  no  interest  to  the 
appellant,  and  therefore  require  no  decision  by  the 
court. 

The  conclusion  that  the  appellant  acquired  no  in- 
terest in  the  property  in  question  precludes  the  appel- 
lant from  asserting  possible  error  in  construction  fa- 
vorable to  the  appellees. 

The  judgment  of  the  circuit  court  is  affirmed. 


Jenney  Electric  Co.  v.  Branham. 

[No.  17,193.   Filed  Sept.  24,  1895.   Rehearing  denied  June  11,  1896.] 

Appeal  and  'Errob^— Evidence. — The  admission  of  evidence,  which 
was  not  objectionable  for  the  reasons  urged  against  it,  wiU  not  be 
ground  for  reversal,  even  though  the  reasons  urged  for  its  admission 
may  be  erroneous. 

Pleading. — Common  Count.  —  Recoveri/.  —  Evidence.  —  Contract  — 
Plaintiff  may  plead  the  common  count  and  recover,  notwithstand- 
ing the  evidence  discloses  a  special  contract. 
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KviDENCE — Admiasibility  of  in  an  Action  for  Quantum  Meruit. — In 
an  action  on  the  quantum  meruit  in  a  suit  for  value  of  services  in 
effecting  a  sale  of  electrical  machinery  it  was  not  error  to  permit 
the  plaintiff  to  testify  that  defendant's  president  stated  to  him  that 
the  company  paid  from  ten  to  fifteen  per  cent,  commission  for  that 
kind  of  work. 

Same. — Expert  Witness. — Qualification  Of. — Practice. —  Discretion 
of  Court. — The  question  as  to  the  qualification  of  a  witness  to 
testify  as  an  expert  is  for  the  trial  court,  in  the  exercise  of  a  sound 
discretion,  and  that  when  there  is  some  evidence  of  such  qualifica- 
tion and  the  trial  court  has  not  abused  that  discretion,  this  court 
w^ill  not  review  the  action. 

Same.— Opinion  Evidence. — Expert  Testimony. — Non-experts,  who 
are  shown  to  be  familiar  with  the  extent  and  character  of  the  par- 
ticular services  rendered,  may  properly  give  their  opinion  of  the 
value  of  that  service. 

Instruction  to  Jury. — Agents s  Commission. — In  an  action  on  the 
quantum  meruit  for  commission  in  the  sale  of  goods  an  instruction 
that  if  the  jury  should  find  from  a  preponderance  of  the  evidence 
in  favor  of  the  plaintiff  they  should  assess  such  reasonable  com- 
pensation as  they  should  determine  from  a  preponderance  of  the 
evidence  he  should  receive  for  the  services  performed,  is  not  erro- 
neous where  the  evidence  showed  that  the  sale  was  made  to  another 
and  different  party  than  as  alleged  in  the  complaint. 

Same. — Credibility  of  Witnesses. — It  is  not  error  to  instruct  a  jury 
that  in  determining  the  credibility  of  w^itnesses  the  jurors  may 
take  into  account  their  experience  and  relations  among  men. 

From  the  Marion  Superior  Court     Affirmed. 
Miller^  Winter  &  Elam^  for  appellant. 
Hawkins  &  Smithy  for  appellee. 

Hackney,  J. — The  appellee  sued  the  appellant  for 
the  reasonable  value  of  services,  rendered  by  agree- 
ment, in  effecting  a  sale  of  electrical  machinery. 
Upon  the  trial  the  appellee,  as  a  witness  in  his  own 
behalf,  was  permitted,  over  the  appellant's  objection, 
to  testify  that  the  appellant's  president  had  stated  to 
him  that  the  company  "paid  from  ten  to  fifteen  per 
cent,  for  that  kind  of  work."  There  was,  upon  the 
entire  evidence  of  the  appellee,  a  conflict  as  to 
whether  the  alleged  statement  was  a  part  of  the  con- 
versation constituting  the  employment,  or  in  a  sub- 
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sequent  conversation.  However,  the  appellee  now  in- 
sists, and  the  cross-examination  confirms  his  view, 
that  the  alleged  statement  w^as  a  part  of  the  conver- 
sation constituting  the  employment.  A  further  part 
of  the  conversation,  as  testified  by  the  appellee,  is  as 
follows : 

"I  said  to  Mr.  Rorison,  I  have  a  party  w^ho  is  going 
into  the  electric  light  business,  it  is  a  pretty  big  thing, 
and  I  w^ant  to  know  whether  your  people  would  take 
hold  of  a  thing  of  that  kind.  I  gave  him  some  idea 
of  what  the  plant  would  be,  and  I  told  him  that  I 
knew  the  people  were  able  to  handle  it  if  they  would 
go  into  it.  He  said,  *Yes,  they  were  in  for  anything.' 
Now  1  said,  Mr.  Korison,  if  this  thing  is  a  success  I 
want  the  usual  commission,  that  is  what  I  am  after.* 
He  said,  ^All  right'  I  went  on  and  told  him  where 
the  plant  was,"  etc. 

Thus  it  will  be  seen  that  the  evidence  tended  to 
support  a  contract,  not  only  for  the  performance  of 
the  service  and  the  payment  of  "the  usual  commis- 
sion," but  also  specifjing  the  rate  of  that  commission 
as  at  "from  ten  to  fifteen  per  cent." 

The  appellant  insists  that  the  action,  being  for  the 
quantum  tmruit,  permitted  no  evidence  of  a  contract 
as  to  the  value  of  the  services  rendered. 

The  appellee's  contention  is  that  the  evidence  was 
admissible  to  prove  the  knowledge  of  the  witness  as 
to  the  rate  of  commission  paid  for  such  services,  and 
as  qualifying  him  to  testify  as  to  the  value  of  such 
services.  If  the  evidence  was  not  objectionable  for 
the  reason  urged  against  it,  we  are  not  at  liberty  to 
hold  its  admission  to  have  been  erroneous,  though  the 
reason  for  its  admission,  given  by  the  appellee,  may  be 
incorrect. 

While  the  rule  that  one  may  plead  the  common 
count  and  recover,  notwithstanding  the  evidence  dis- 
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closed  a  special  contract,  would,  upon  first  impres- 
sion, seem  to  be  at  variance  with  the  ordinary  rules 
of  pleading  and  practice,  yet  it  has  been  repeatedly 
held  that  under  our  code  such  recovery  may  be  had. 
Scott  V.  Congdmiy  106  Ind.  268;  Shilling  v.  TcmpMony 
66  Ind.  585;  Brown  v.  Perry y  14  Ind.  32;  Kerstetter  v. 
Raymond,  10  Ind.  199. 

In  Scott  V.  Conydon,  siiprOy  it  was  held  that  evidence 
of  an  agreement  that  for  the  work  done  the  plaintiff 
should  receive  a  sum  stated,  was  "clearly  competent, 
as  tending  to  show  the  value  of  the  work  and  labor 
done."  Upon  the  theory  of  that  holding  it  was  cer- 
tainly proper  to  admit  the  appellant's  statements,  of 
the  commissions  usually  paid  by  it,  as  evidence  of  the 
value  of  the  appellee^s  services  for  which,  as  he  tes- 
tified, he  w^as  to  receive  the  "usual  commission.'' 
However,  we  think  that  the  question  of  the  admis- 
sibility of  the  evidence  as  a  part  of  the  contract  is  not 
presented.  At  the  time  the  court  passed  upon  the 
objection  of  the  appellant  the  witness  had  testified 
that  the  conversation  with  reference  to  the  usual  com- 
mission paid  by  the  company  was  subsequent  to  the 
conversation  in  which  the  employment  was  made.  It 
was  upon  cross-examination  that  the  witness  stated 
the  time  as  that  of  the  making  of  the  employment. 
No  motion  to  strike  out  the  evidence  so  objected  to  fol- 
lowed, and  the  court  was  not  asked  to  pass  upon  the 
question  in  the  light  in  which  the  cross-examination 
placed  it.  In  our  opinion,  the  evidence  was  not  ob- 
jectionable for  the  reasons  pointed  out  to  the  trial 
court  and  repeated  in  this  court. 

It  is  further  complained  that,  while  the  appellee 
was  a  witness  in  his  own  behalf,  he  was  permitted, 
over  the  objection  and  exception  of  the  appellant,  to 
testify  as  to  his  opinion  of  the  value  of  his  services  in 
the  matter  of  said  sale.    It  was  claimed  by  appellant's 
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learned  counsel,  in  the  trial  court,  as  it  is  in  this  court, 
that  the  services  for  which  recovery  was  sought  were 
of  a  professional  character,  and  so  far  involved  special 
training  and  skill,  that  their  value  should  be  proven 
only  by  witnesses  who  might  be  shown  to  possess  such 
training  and  skill  as  to  enable  them  to  testify  as  ex- 
perts, or  to  have  possessed  particular  acquaintance 
with  the  usage  of  those  engaged  in  performing  or  em- 
ploying that  special  line  of  services,  as  to  the  com- 
missions paid  and  received.  It  was  not  shown  that 
the  appellee  had  an  acquaintance  with  that  usage; 
but  he  had  testified  as  to  all  that  he  did  in  connection 
with  said  sale,  and  as  to  the  conclusion  of  the  negotia- 
tions in  which  he  participated.  It  is  conceded  by 
counsel  for  appellee  that  the  value  of  such  service 
necessarily  called  for  opinion  evidence,  but  it  is  denied 
that  such  opinions  should,  necessarily,  have  been 
those  of  experts,  or  those  familiar  with  the  custom  or 
usage  in  the  matter  of  commissions  in  that  special 
line  of  service.  While  we  have  no  doubt  that  the 
value  of  such  service  was  the  subject  of  proof  by  ex- 
pert testimony,  yet  we  are  equally  well  satisfied  that 
non-experts,  who  are  shown  to  be  familiar  with  the 
extent  and  character  of  the  particular  service,  may 
properly  give  their  opinion  of  the  value  of  that  service. 
Louisville,  etc,  R,  W,  Co.  v.  Berkey,  Admr.,  136  Ini 
181;  The  City  of  Lafayette  v.  Nagle,  113  Ind.  425; 
Carthage  Turnpike  Co.  v.  Andrews,  102  Ind.  138; 
Bennett  v.  Meehan,  83  Ind.  666  ;  Smith  et  al.  v.  In- 
dianapolis, etc.,  B.  R.  Co.  80  Ind.  233;  Colee  v.  The 
State,  75  Ind.  511;  HolteuY.  Board,  etc.,  65  Ind.  194; 
City  of  Indianapolis  v.  Huffer,  30  Ind.  235;  Doe  v. 
Reagan,  5  Blackf.  217.     See  also  33  L.  E.  A.  395. 

These  cases  do  not  include  the  long  line  of  decisions 
in  this  State,  holding  that  where  mental  capacity  is 
in  issue  and,  though  involving  a  question  of  the  high- 
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est  order  of  skill  and  learning,  that  non-experts,  who 
have  shown  an  acquaintance  with  the  person  under 
inquest,  may  give  their  opinions  as  to  capacity.  As 
illustrated  in  many  of  the  cases  the  value  of  an  opin- 
ion, whether  expert  or  non-expert,  must  depend  upon 
the  extent  of  knowledge  and  the  degree  of  skill  of  the 
witness,  but  the  question  of  the  value  of  the  opinion  is 
not  one  of  law  for  the  court,  but  is  one  of  fact  for 
the  jury  in  giving  weight  to  the  evidence. 

In  City  of  Indianapolus  v.  Huffer^  supra^  it  was  said: 
"The  action  of  the  court  below  in  allowing  witnesses, 
not  experts,  to  give  their  opinion  as  to  the  capacity  of 
the  sewer  is  questioned.  The  rule  is  that  any  witness, 
not  an  expert,  who  knows  the  facts  personally,  may 
give  an  opinion  in  a  matter  requiring  skill,  stating 
also  the  facts  upon  which  he  bases  that  opinion."  The 
rule  so  stated  has  been  quoted  with  approval  in  most 
of  the  great  variety  of  cases  we  have  cited. 

In  Bemiett  v.  Meehan,  supra ^  it  was  said  that  "It  has 
long  been  the  rule  in  this  State,  that  a  witness  who  is 
familiar  with  the  facts,  and  who  states  them  to  the 
jurj',  may  express  an  opinion,  although  he  is  not  an 
exjyertj  if  the  case  is  one  in  which  it  is  proper  to  ex- 
press an  opinion."  Though  never  having  engaged  in 
a  like  service,  the  appellee  was  shown  to  be  a  man  of 
extended  business  experience;  that  he  was  employed 
for  this  special  service  by  the  appellant,  and  per- 
formed the  service  for  which  he  was  so  employed. 

Another  witness,  called  in  behalf  of  the  appellee, 
testified  that  for  two  years  he  had  engaged  in  selling 
electric  lighting  apparatus  for  the  establishment  of 
electric  lighting  plants  in  cities  and  towns,  and  that 
he  was  acquainted  with  the  value  of  services  such  as 
the  appellee  had  performed.  Several  of  the  questions 
eliciting  such  testimony  were  answered  over  the  ob- 
jection and  exception  of  the  appellant,  and,  following 
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such  testimony,  the  witness  testified,  without  objec- 
tion or  exception,  in  answer  to  a  question  by  appel- 
lee's counsel,  that  the  value  of  such  service  was  ten 
per  cent.  It  is  now  insisted  for  the  appellant  "that 
his  examination  fell  far  short  of  showing  that  he  was 
competent  to  express  an  opinion  as  to  the  value  of 
plaintiff's  services."  No  objections  are  here  urged  to 
the  rulings  upon  the  preliminary  questions  eliciting 
the  testimony  of  the  qualifications  of  the  witness  to 
testify  as  an  expert  to  the  value  of  appellee's  services. 
It  will  be  seen,  therefore,  that  no  question,  as  to  the 
evidence  of  this  witness,  is  before  the  court.  How- 
ever, it  may  be  said  that  it  is  now  settled  in  this 
State  that  the  question  as  to  the  qualification  of  a  wit- 
ness to  testify  as  an  expert  is  for  the  trial  court,  in 
the  exercise  of  a  sound  discretion,  and  that  when 
there  is  some  evidence  of  that  qualification,  and  the 
trial  court  has  not  abused  that  discretion,  this  court 
will  not  review  the  action.  Davis  v.  State,  35  Ind.  496; 
Forgey  et  al.  v.  First  Nat.  Bank,  etc.,  66  Ind.  123;  City 
of  Ft.  Wayne  v.  Coombs,  107  Ind.  75. 

The  third  of  the  court's  charges  to  the  jury  was  that 
if  they  should  find  from  a  preponderance  of  the  evi- 
dence in  favor  of  the  plaintiff  they  should  assess  such 
reasonable  campensation  as  they  should  determine, 
from  a  preponderance  of  the  evidence,  he  should  re- 
ceive for  the  services  performed.  It  is  complained 
that  the  charge  was  not  applicable  to  the  evidence, 
that  the  complaint  alleged  a  sale  to  Sutter,  and  the 
evidence  showed  a  sale  to  another.  The  charge  does 
not  assume  that  the  contingency  claimed  did  not  ex- 
ist, but  it  directed  the  assessment  of  damages  in  the 
event  of  a  finding  for  the  plaintiff.  The  fourth  charge 
w^as  as  follows:  "If  you  find,  from  a  fair  preponder- 
ance of  the  evidence,  that  the  defendant,  Brainard 
Korison,  w^as  agent  of  the  defendant,  the  Jenny  Elec- 
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trie  Company,  and  within  the  line  and  scope  of  his 
agency  and  employment  he  made  a  contract  of  em- 
ployment with  the  plaintiff  to  introduce  the  parties  to 
the  Jenney  Electric  Company,  to  the  end  that  they 
might  sell  to  said  parties,  described  in  the  plaintiff's 
complaint,  certain  machinery  and  appliances  for  an 
electric  light  plant,  and,  in  pursuance  of  said  employ- 
ment, he  did  introduce  said  parties  to  the  said  Jenney 
Electric  Company,  and,  as  a  result  of  the  plaintiff's 
service,  in  pursuance  of  said  contract, the  Jenney  Elec- 
tric Company  sold  said  electric  plant,  as  described  in 
the  complaint,  then  your  finding  should  be  for  the 
plaintiff;  but,  if  you  find,  from  a  fair  preponderance  of 
the  evidence,  that  such  contract  was  made  between  the 
defendant,  Brainard  Rorison,  and  the  plaintiff,  if  said 
Korison  was  not  the  authorized  agent  of  said  com- 
I>any,  and  was  not,  at  said  time,  acting  within  the  line 
and  scope  of  his  authority  as  such  agent,  the  Jenney 
Electric  Company  would  not  be  bound  by  any  con- 
tract made  by  him  in  the  premises,  unless  the  same 
was  confirmed  and  accepted  afterw^ards,  when  knowl- 
edge of  said  contract  came  to  them,  or,  without  formal 
acceptance,  of  the  same,  when  full  knowledge  of  the 
same  came  to  them,  they  acted  upon  it  and  accepted 
it,  and  accepted  the  benefits  under  it"  The  objec- 
tion urged  against  this  instruction  is  that  it  was  not 
responsive  to  any  issue  raised  by  the  pleadings  or  the 
evidence.  Though  this  objection  may  be  true,  it  is 
manifest  that  the  substantial  rights  of  the  appellant 
were  not  impaired  by  the  charge,  since  its  only  effect 
would  be  to  require  that  the  plaintiff  should  discharge 
a  burden  not  resting  upon  him  and  in  no  way  essential 
to  his  recovery.  No  phase  of  the  charge  required 
more  from  the  defense  to  defeat  the  plaintiff's  cause 
of  action  or  to  diminish  the  amount  of  recovery,  and 
Vol.  145—21 
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certainly  it  was  not  calculated  to  prejudice  the  jury 
against  the  appellant  or  its  defense. 

The  fifth  charge  was  as  follows:  "You  are  the  ex- 
clusive judges  of  the  credibility  of  the  witnesses,  and 
it  is  your  duty  to  reconcile  any  conflict  that  may  ap- 
pear in  the  evidence,  as  far  as  may  be  in  your  power, 
upon  the  theory  that  each  witness  has  sworn  to  the 
truth;  when  this  cannot  be  done,  you  may  consider 
the  conduct  of  the  witness  upon  the  stand;  the  na- 
ture of  the  evidence  given  by  them ;  how  far  they  are 
corroborated  or  contradicted  by  other  testimony;  their 
interest,  if  any,  in  the  cause;  their  relation  to  the 
parties;  and  such  other  facts  appearing  in  the  evi- 
dence as  will,  in  your  judgment,  aid  you  in  determin- 
ing whom  you  will  believe,  and  you  may  also,  in  con- 
sidering whom  you  will  or  will  not  believe,  take  into 
account  your  experience  and  relations  among  men. 

The  objection  to  this  charge  is  conflned  to  the  last 
direction  thereof,  that  which  we  have  italicized.  By 
this,  it  is  claimed  the  jurors  were  advised  that  it 
was  proper  for  them  to  employ  any  of  their  par- 
ticular experiences  and  relations  among  men  out  of 
court,  in  determining  the  rights  of  the  parties.  It  is 
argued  that  such  a  rule  would  permit  the  disposition 
of  a  cause  upon  the  whims  of  jurors,  rather  than  upon 
the  law  and  the  evidence  as  they  were  learned  in  the 
trial. 

Jurors  should  be,  and  as  a  rule  are,  selected  because 
of  their  extensive  experiences  among  men.  The 
school  of  exi)erience  which  men  attend,  in  their  varied 
Telations  among  men,  imparts  a  keenness  of  mental 
vision  which  enables  them  the  more  readily  to  see  the 
motives  and  to  judge  of  the  selfish  or  unselfish  inter- 
ests of  men.  This  education,  be  it  much  or  little,  is 
a  part  of  the  juror,  and  should  not,  if  possible,  be 
laid  aside  in  passing  upon  the  inducements,  which 
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msij  surround  a  witness,  to  speak  falsely.  It  is  this 
education  which,  to  a  great  extent,  enables  a  juror 
to  discover  in  the  faltering  manner  or  the  downcast 
eye  whether  the  statement  of  the  witness  is  made  in 
modesty  or  in  the  guilt  of  falsehood.  The  value  of  ex- 
perience is  not  to  be  given  up  when  the  man  becomes 
a  juror  and  is  required  to  apply  the  tests  of  credit  to 
the  heart  and  mind  of  the  witness;  but  whatever 
qualification  that  experience  gives  should  be  em- 
ployed to  the  end  that  the  whole  truth  may  be  known 
and  acted  upon.  State  v.  Gaymon,  31  L.  R.  A.  489, 
and  note.  While,  as  we  understand  the  charge,  it 
did  not  tell  the  jurors  that  they  should  employ  it, 
they  were  told  that  it  was  proper  to  employ  it  Not, 
as  counsel  for  appellant  contend,  as  allowing  a  juror 
to  bring  forward  some  special  experience  or  some 
special  business  transaction  within  his  observation, 
bearing  some  similarity  to  the  question  on  trial,  and 
which  had  miscarried,  and  to  conclude  therefore  that 
some  phase  of  the  present  case  should  miscarry.  The 
instruction  was  confined  to  the  tests  of  credit,  and 
the  weight  of  the  evidence  of  the  witnesses  and  the 
clause  in  question  was  to  be  construed  with  reference 
alone  to  its  bearing  upon  those  tests.  The  case  of 
Densmore  v.  Statey  67  Ind.  306,  is  not  in  conflict  with 
this  charge.  There  the  court,  after  suggesting  the 
tests  known  to  the  law,  said  "that  what  is  commonly 
called  common  sense  is,  perhaps,  the  jurors'  best  guide 
in  these  particulars."  Judge  Worden  said:  "Now, 
while  common  sense  is  a  verv  desirable  and  admirable 
quality  in  man,  and  exceedingly  useful  in  all  of  the 
practical  affairs  of  life,  including  the  duties  of  jurors, 
we  do  not  see  how  it  can  be  a  better  guide  to  them  in 
the  discharge  of  those  duties  than  the  rules  of  law." 
It  will  be  seen  that  the  instruction  was  regarded  as 
directing  the  employment  of  common  sense,  not  only 
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as  a  better  guide  than  the  rules  of  law,  but  as  a  sub- 
stitute for  such  rules. 

In  our  opinion  there  waa  no  error  in  the  charge. 

Finally,  it  is  insisted  that  the  verdict  was  not  sus- 
tained by  the  evidence.  There  was  evidence  which,  if 
uncontradicted,  would  have  supported  the  verdict. 
The  weight  and  effect  of  the  contradictions  and  the 
evidence  upon  conflicting  theories  of  the  case  were 
questions  for  the  jury,  and  are  not  subject  to  review. 

The  judgment  is  affirmed. 


HUMBARGER   V.  CaREY. 

[No.  17,518.    FiledJanuary  22, 1896.    Rehearing  denied  June  13,  1896.] 

Appeal. — Record. — Bill  of  Exceptions, — Authentication. — A  bill  of 
exceptions  is  not  properiy  authenticated  inhere  a  record  entry  pre- 
ceding it  states  that  it  was  signed  by  the  judge  on  the  12th  day  of 
January,  one  immediately  following  it  states  that  on  such  day  the 
biU  was  presented  to  the  judge  for  his  examination  with  a  prayer 
that  it  be  signed  by  him,  and  a  third  entry  shows  that  the  longhand 
manuscript  was  incorporated  and  the  bill  signed  by  the  judge  nine 
days  later,  while  the  clerk's  certificate  shows  that  the  manuscript 
was  filed  on  the  12th  day  of  January,  but  does  not  state  when  the 
bill  was  filed 

Practice. — Depositions  Taken  During  Progress  of  the  Trial. — Statute 
Construed. — Under  sections  426  and  427,  Bums'  R.  S.  1894  (sections 
422  and  423,  R.  S.  1881),  the  court  may  during  the  progress  of  the 
trial  upon  proper  affidavits  permit  a  party  to  take  and  use  on  such 
trial,  the  deposition  of  an  attorney  at  law  who  resides  in  another 
state  and  is  in  ill -health  and  unable  to  attend  court. 

Misconduct  op  Counsel. — Comments  on  Instructions  to  Jury. — When 
Not  Reversible  Error, — Disparaging  references  made  by  plaintiff's 
attorney  to  instructions  prepared  by  defendant,  and  given  by  the 
court,  will  not  amount  to  reversible  error  where  such  references 
did  not  amount  to  comments  upon  the  law  of  the  instructions. 

From  the  DeKalb  Circuit  Court.     Affirmed. 
C.A.O,  McClellan,  and  D,  A,  Garwood^  for  appellant. 
F.  S,  Roby,  and  Baxter  &  Brown ^  for  appellee. 
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Howard,  J. — This  was  a  proceeding  brought  by  a 
statement  made  by  the  appellee,  under  provisions  of 
section  2715,  Burns'  R.  S.  1894  (section  2545,  R.  S. 
1881),  to  have  the  appellant,  who  is  his  grandfather, 
found  to  be  a  person  of  unsound  mind  and  incapable 
of  managing  his  oivn  estate. 

The  cause  was  submitted  to  a  jury,  who,  after  hear- 
ing the  evidence,  the  argument  of  counsel,  and  the 
instructions  of  the  court,  returned  a  verdict  of  un- 
soundness of  mind  against  the  appellant  From  the 
judgment  entered  upon  this  verdict  this  appeal  is 
prosecuted. 

It  is  assigned  as  error  that  the  court  overruled  ap- 
pellant's motion  for  a  new  trial. 

Counsel  for  appellee  insist  that  the  assignment  of 
error  presents  no  question  for  our  consideration,  for 
the  reason  that  the  bill  of  exceptions,  as  they  say,  is 
not  properly  authenticated. 

There  is  a  record  entry,  preceding  what  purports 
to  be  a  bill  of  exceptions,  to  the  effect  that  on  the  12th 
day  of  January,  1895,  the  appellant  filed  his  bill  of 
exceptions,  containing  the  longhand  manuscript  of 
the  evidence.  This  entry  closes  with  the  words: 
**which  bill  of  exceptions  is  duly  signed  by  the  judge, 
is  filed,  and  is  in  these  words,  to-wit:" 

But  a  record  entry  immediately  following  the  bill 
recites  that  the  appellant,  "now^  on  the  12th  day  of 
January,  1895,  presents  this,  his  bill  of  exceptions, 
to  the  Hon.  W.  L.  Penfield,  judge  of  the  said  court,  for 
his  examination,  approval,  and  official  signature,  and 
prays  the  court  that  the  same  may  be  signed,  sealed, 
and  made  a  part  of  the  record."  This  entry  is  followed 
by  the  signature  of  the  judge. 

There  is  a  further  record  entry,  showing  that  on  the 
12th  day  of  January,  1895,  and  within  the  time  al- 
lowed to  prepare  and  file  a  bill  of  exceptions,  the  ap- 
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pellant  "presented  to  the  judge  of  said  court  the  said 
longhand  manuscript,  and  prayed  that  the  same  be 
incorporated  into  and  made  a  part  of  this,  his  bill  of 
exceptions,  and  that  the  said  bill  be  signed  and  made 
a  part  of  the  record  in  this  cause,  which  is  here  now 
done,  on  this  21st  day  of  January,  1895."  This  is  also 
signed  by  the  judge. 

Finally  follows  the  clerk's  certificate,  that  *^he 
above  and  foregoing  transcript  contains  true  and  com- 
plete copies  of  all  the  papers  and  entries  in  said  cause 
I  further  certify  that  on  the  12th  day  of  January,  1895, 
the  official  reporter  who  took  down  the  evidence,  filed 
in  my  office  his  longhand  manuscript  thereof,  which 
is  the  same  manuscript  of  the  evidence  incorporated 
in  the  bill  of  exceptdonfl,  and  made  a  part  of  the  fore- 
going transcript. 

"In  witness  whereof,  I  hereunto  set  my  hand,  and 
affix  the  seal  of  said  court,  at  Auburn,  this  12th  day 
of  January,  1895.  D.  D.  Moody,  Clerk." 

The  two  record  entries  immediately  preceding  and 
following  the  bill  are  in  conflict.  That  preceding  the 
bill  states  that  the  bill  was  signed  by  the  judge  and 
filed  on  the  12th  day  of  January.  The  entry  im- 
mediately following  the  bill  states  that  on  January 
12,  the  bill  was  presented  to  the  judge  for  his  examina- 
tion, with  a  prayer  that  it  might  be  signed  by  him  and 
made  a  part  of  the  record. 

The  third  record  entrj%  being  the  second  following 
the  bill,  shows  that  the  longhand  manuscript  was  in- 
corporated into  the  bill  of  exceptions,  and  the  bill 
signed  by  the  judge  on  the  21st  day  of  January. 

The  clerk's  certificate,  finally,  shows  that  the  long- 
hand manuscript  was  filed  in  his  office  on  the 
12th  day  of  January;  but  does  not  state  when  the  bill 
of  exceptions  was  filed.  This  certificate  of  the  clerk, 
which  is  the  only  one  in  the  record,  is  dated  January 
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the  12th,  nine  days  before  the  longhand  manuscript 
was  incorporated  into  the  bill  of  exceptions,  and  be- 
fore the  bill  itself  was  signed  by  the  judge,  as  shown 
by  the  last  record  entry  signed  by  the  judge. 

These  entries  and  certificates,  to  say  th-e  least,  leave 
the  record  in  a  state  of  confusion.  The  two  entries 
signed  by  the  judge  are  consistent.  The  first  shows 
th^t  the  bill  was  presented  to  him  on  January  12, 
1895,  and  the  secohd  shows  that  he  signed  the  bill  on 
January  21, 1895.  This  would  seem  also  to  show  that 
the  entry  preceding  the  bill,  and  which  states  that  the 
bill  was  signed  by  the  judge  and  filed  on  January  12, 
is  erroneous;  and  that  the  bill  was  simply  presented 
to  the  judge  on  that  day,  but  not  signed  until  the  21st. 
The  certificate  of  the  clerk,  which  is  dated  January  12, 
was  evidently  premature,  being  made  before  the  bill 
of  exceptions  was  signed  by  the  judge.  It  will  hardly 
be  said  that  the  judge  could  incorporate  the  long- 
hand manuscript  into  the  bill  of  exceptions,  and  sign 
and  file  the  latter  after  the  record  had  been  made  up 
and  certified  to  this  court  by  the  clerk. 

It  is  apparent  that  the  bill  of  exceptions  is  not 
properly  authenticated.  No  question  is,  therefore, 
presented  for  our  consideration  on  the  assignment  of 
error. 

The  judgment  is  afRrmed. 

On  Petitign  for  Rehearing. 

Howard,  J. — Counsel  for  appellant  complain  that 
the  bill  of  exceptions  in  this  case  has  been  excluded 
by  an  observance  of  mere  technicalities.  We  have, 
however,  simply  applied  the  provisions  of  the  statute 
to  the  case.  A  consideration  of  the  dates  of  the  sev- 
eral entries  and  certificates  relating  to  the  bill,  in 
connection  with  the  requirements  of  the  statute  en- 
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acted  on  the  subject,  will  make  it  clear  that  the  hold- 
ing of  the  court  is  not  merely  technical,  but  in  strict 
accordance  with  the  requirements  of  the  law.  It  is 
certainly  but  reasonable  that  those  who  bring  ap- 
peals to  this  court  should  comply  with  the  provisions 
of  the  law  and  the  rules  of  the  court  in  relation  there- 
to. An  orderly  administration  of  justice  could  be  sat- 
isfied with  nothing  less. 

Complaint  is  also  made  that  we  did  not  decide  two 
questions,  not  dependent  for  their  solution  upon  the 
evidence;  namely,  whether  the  trial  court;  erred  "in 
ordering  the  plaintiff  to  take  the  deposition  of  Jack  C. 
Ryan,"  and  whether  the  court  erred  in  permitting  the 
attorney  for  the  plaintiff,  in  his  address  to  the  jury,  to 
make  certain  disparaging  references  as  to  instructions 
prepared  by  the  defendant  and  given  by  the  court. 

The  motion  to  take  the  deposition  of  Mr.  Ryan  was 
supported  by  affidavits  going  to  show  that  he  was  an 
attorney  at  law,  residing  over  the  line  in  the  State  of 
Ohio,  and  that  he  was  in  ill  health  and  unable  to  at- 
tend court  Counsel  for  appellant  was  asked  by  the 
court  whether  he  would  prefer  to  take  the  deposition 
that  afternoon  (Saturday),  or  on  the  following  Mon- 
day. Counsel  answered  that  "he  did  not  expect  to  be 
present  at  the  taking  of  the  deposition;  that  it  did  not 
make  any  difference  to  him  whether  it  was  taken  that 
afternoon  or  the  Monday  following;  that  he  would 
not  be  there  anyhow;  that  the  court  had  no  right  to 
order  the  taking  of  the  deposition,  and  that  it  would 
be  void  for  the  reason  that  the  court  had  no  power 
during  the  progress  of  the  trial  to  order  the  taking 
of  the  deposition  outside  of  the  State,  in  a  case  of  this 
kind." 

The  statute  (section  426,  R.  S.  1894;  section  422,  R 
S.  1881),  provides  that  "in  all  actions  the  court  may 
order  the  taking  of  depositions,  whenever  deemed 
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necessary  to  determine  the  rights  of  the  parties,  or  to 
expedite  the  trial  of  causes;  and  may,  if  necessary  for 
that  purpose,  order  a  continuance  until  next  term." 

In  the  succeeding  section  it  is  provided  that  such 
deposition  may  be  used  "where  the  witness  does  not 
reside  in  the  county,  or  in  a  county  adjoining  the  one 
in  w^hich  the  trial  is  to  be  held,  or  is  absent  from  the 
State;"  or  when  he  is  "so  aged,  infirm,  or  sick,  as  not 
to  be  able  to  attend  the  court;"  or  when  he  is  an  "attor- 
ney at  law,  and  the  trial  is  to  be  had  in  any  county  in 
which  the  deponent  does  not  reside." 

There  was  ample  reason,  under  the  statute,  for  tak- 
ihg  and  using  the  deposition  objected  to.  The  record 
also  shows  that  the  appellant  has  no  cause  to  com- 
plain that  the  deposition  was  not  taken  at  a  time 
when  he  could  attend  by  counsel.  The  right  to  at- 
tend at  the  taking  of  the  deposition  was  expressly 
w^aived  in  open  court. 

As  to  the  remaining  error  complained  of,  the  im- 
proper comments  made  by  plaintiff  upon  defendant's 
instructions,  it  may  be  said  that  the  comments  made 
were  improper  and  should  have  been  reproved  by  the 
court  on  objection  made  by  the  defendant.  Boards  etc., 
V.  Amett,  116  Ind.  438;  Scott  v.  Scott,  124  Ind.  66,  68. 
We  are  inclined  to  think,  however,  that  no  harm  was 
done  to  defendant  by  the  indiscreet  words  of  counsel. 
The  language  used  did  not  amount  to  comments  upon 
the  law  of  the  instructions;  for  it  was  not  said  that 
they  contained  any  erroneous  statements  of  law.  The 
statute  (section  543,  R.  S.  1894;  section  534,  E.  S.  1881), 
in  civil  cases,  permits  the  reading  to  the  jury  of  in- 
structions which  have  been  prepared  by  the  court  be- 
fore argument,  and  of  the  discussion  of  the  evidence 
in  relation  to  such  instructions.  No  comments,  how- 
ever, should  be  made  upon  the  law  as  thus  indicated 
to  be  given  by  the  court.    While,  therefore,  the  Ian- 
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guage  complained  of,  and  the  refusal  of  the  court  to 
disapprove  of  it,  must  be  condemned  as  a  reprehen- 
sible encroachment  upon  the  exclusive  right  of  the 
court,  in  civil  cases,  to  declare  the  law  to  the  jury,  yet 
we  are  unable,  in  this  case,  to  see  that  the  finding  of 
the  jury  could  have  been  affected  by  the  indiscreet 
and  probably  inadvertent  conduct  of  counsel.  The 
instructions  given  by  the  court  fully  and  fairly  ad- 
vised the  jury  as  to  all  questions  affecting  the  rights 
of  appellant,  and  as  to  whether  he  was  a  person  of 
sound  mind  and  capable  of  managing  his  ow*n  estate. 
Petition  overruled. 
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Roach  v.  Baker  et  al. 

[No.  17,825.     Filed  May  25,  1896.  Rehearing  denied  June  12,  1896.] 

Appeal. — When  Co-parties  Must  he  Joined. — In  order  to  confer  juris- 
diction upon  the  Supreme  Court,  of  an  appeal  by  one  of  the  two 
defendants  against  a  judgment  ordering  a  writ  of  assistance  to  issue 
against  both,  the  other  defendant  must  be  joined  as  a  co-appellant, 
unless  it  is  a  term  time  appeal  under  Act  of  1895,  p.  179. 

Same. — Separate  Causes  Not  Appealable  In  One  Record, — Separate 
causes  by  the  same  plaintiff  against  different  defendants,  involving 
the  same  questions,  but  between  which  there  is  no  necessary  con- 
nection, cannot  be  included  in  the  same  appeal  when  there  has 
been  no  consolidation  in  the  trial  court ;  although  by  agreement  tiie 
evidence  taken  in  one  cause  was  considered  in  the  other,  and  the 
special  findings  of  facts  and  conclusions  of  law  in  both  cases 
embodied  in  one  instrument. 


From  the  Elkhart  Circuit  Court     Dismissed. 

Osborne  &  ZooJc^  for  appellant. 

A.  Deahl^  and  Baker  &  Miller^  for  appellees. 


McCabe,  J. — The  administrator  of  one  Hulda  Roach 
obtained  an  order  of  the  Elkhart  Circuit  Court,  au- 
thorizing and  requiring  him  to  sell  certain  lands  of 
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which  she  died  seized,  situate  in  said  Elkhart  county. 
The  order  was  made  on  a  petition  making  parties 
thereto  all  the  heirs  of  said  Hulda,  among  whom  were 
the  appellant,  her  surviving  husband,  and  one  Elmer 
L.  Koach.  The  land  w^as  ordered  sold  to  discharge 
liens  thereon  and  to  make  assets  to  pay  debts  gener- 
ally. The  appellee  Baker,  at  said  administrator's  sale, 
became  the  purchaser  of  one  parcel  of  the  land  and 
the  appellee  Clark  another.  They  each  received  an 
administrator's  deed,  pursuant  to  the  sale  to  each, 
under  the  approval  of  the  court.  Thereafter  they 
each  filed  a  separate  petition  against  appellant  and 
Elmer  L.  Roach,  setting  up  all  the  facts  already  men- 
tioned, and  many  others,  and  alleging  that  said  ap- 
pellant, Thomas  W.  Roach,  and  said  Elmer  L.  Roach, 
were  in  pofisessiofn  of  the  premises  and  refused  to 
surrender  them,  though  they  had  been  made  parties 
defendant  to  the  petition  to  sell  aforesaid,  concluding 
with  a  prayer  for  a  writ  of  assistance  in  each  case. 

The  issues  formed  upon  each  of  said  petitions  were 
tried  by  the  court  without  a  jury,  after  an  agreement 
to  hear  the  evidence  in  the  two  cases  at  the  same  time, 
which  was  accordingly  done,  resulting  in  a  special 
finding  of  the  facts,  on  which  the  court  stated  con- 
clusions of  law  leading  to  judgment  against  the  de- 
fendants, ordering  a  writ  of  assistance  to  issue  against 
'  both  defendants  to  place  them  out  of  possession. 

The  defendant,  Thomas  W.  Roach,  alone  has  ap- 
pealed, but  he  has  not  made  his  co-judgment  defend- 
ant, Elmer  L.  Roach,  a  party  to  the  appeal,  either  as 
appellant  or  appellee.  He  should  have  been  made  an 
appellant,  in  order  to  confer  jurisdiction  of  the  ap- 
peal on  this  court.  Wood  v.  Clites,  140  Ind.  472,  and 
cases  there  cited;  Rosenhower  v.  SchuetZy  141  Ind.  44; 
Hutts  V.  Martin^  141  Ind.  701;  Gregory  v.  Smithy  139 
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Ind  48;  Bozeman  v.  Cafe,  139  Ind.  187;  UuUs  v.  Martin^ 
131  Ind.  1. 

The  appeal  is,  therefore,  dismissed  for  want  of  ju- 
risdiction. 

On  Petition  to  Reinstate  the  Appeal. 

MgCabe,  J. — It  is  urged,  in  support  of  the  motion 
to  reinstate  the  ap|>eal,  that  it  was  a  term-time  ap- 
peal, and  hence,  under  the  act  approved  March  9, 
1895,  it  is  contended  that  it  is  not  necessary  to  make 
all  co-parties  to  the  judgment  below  parties  to  the 
appeal.  Acts  of  1895,  p.  179.  That  is  the  effect  of 
that  act.  We  find,  on  a  careful  re-examination  of  the 
transcript,  that  the  appeal  in  this  case  was  a  term- 
time  appeal,  and  hence  the  failure  to  make  one  of 
the  co-parties  to  the  judgment  below  a  party  to  the 
appeal  is  no  cause  for  the  dismissal  of  the  same,  under 
that  act.  We  were  led  to  suppose  that  it  was  a  vaca- 
tion appeal  by  the  action  of  the  appellants  giving 
notices  thereof  which  are  attached  to  the  transcript. 

Such  notices  are  wholly  unnecessary  in  a  term-time 
appeal.  But  we  find  an  insurmountable  objection  to 
the  reinstatement  of  the  appeal  and  sufficient  reason 
why  this  appeal  cannot  be  prosecuted. 

As  is  stated  in  the  original  opinion,  there  were  two 
separate  petitions  filed  below  against  the  Roaches, 
praying  for  a  separate  writ  of  assistance  in  each  case 
against  them,  one  by  appellee  Baker  and  the  other  by 
the  appellee  Clark. 

These  petitions  show  that  each  petitioner  was  a 
separate  purchaser  of  a  separate  and  distinct  piece  of 
real  estate  from  the  administrator  of  Hulda  Roach,  de- 
ceased. 

Separate  answers  and  replies  were  filed  in  each 
case,  and  separate  issues  were  made  in  each.    The  two 
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cases  thus  made  had  no  connection  with  or  relation  to 
each  other,  except  that  each  piece  of  land  was  pur- 
chased of  the  administrator  of  the  same  estate  by 
different  purchasers,  who  became  the  different  and 
separate  plaintiffs  below.  The  two  cases  were  just  as 
separate  and  distinct  as  if  the  purchases  had  been 
made  of  administrators  of  different  estates. 

There  was  no  order  of  court  or  agreement  of  the 
parties  consolidating  the  two  cases. 

The  record  states  that:  "By  agreement  of  parties 
herein,  the  court  now  hears  the  evidence  at  the  same 
time  in  both  matters,  that  is  in  the  petition  for  a  writ 
of  assistance  on  the  part  of  said  Clark,  and  also  on 
the  part  of  said  Baker,  against  said  Koach,  and  the 
evidence  by  one  shall  be  considered  in  the  action  for 
the  other." 

At  the  commencement  of  the  special  finding  of 
facts  by  the  court,  it  is  recited  that :  "The  court  hav- 
ing been  requested  by  Thomas  W.  Eoach  to  make  a 
special  finding  of  facts  and  state  conclusions  of  law 
thereon,  on  the  issues  between  him  and  John  Clark, 
and  also  Francis  E.  Baker,  in  their  respective  appli- 
cations for  a  writ  of  assistance,  and  upon  the  agree- 
ment of  the  parties  made  in  open  court  that  the  find- 
ing of  facts  and  conclusions  of  law  thereon  should 
be  embodied  in  one  instrument  with  the  same  effect  as 
if  found  separately  in  each  case,  finds  the  facts  as 
follows:"  And  then  follows  the  facts  in  relation  to 
both  purchases  and  in  support  of  the  issues  on  both 
petitions. 

But  these  two  causes,  with  separate  and  distinct 
party  plaintiffs,  whose  interests  are  separate  and  dis- 
tinct from  each  other,  the  issues  and  the  judgment  in 
each  of  which  are  separate  and  distinct  from  the 
other,  are  attempted  to  be  united  in  one  appeal  in  one 
transcript,  with  two  separate  and  distinct  assign- 
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ments  of  error,  such  as  would  be  appropriate  had 
there  been  separate  appeals  and  transcripts  against 
each  of  the  successful  plaintiffs. 

In  short,  the  attempt  is  made  to  embrace  two  sep- 
arate causes  and  appeals  in  one  transcript  and  in  one 
appeal,  where  there  is  no  necessary  connection  be- 
tween the  causes  or  appeals,  and  where  there  has  been 
no  consolidation  of  the  causes  in  the  trial  court 

It  was  held  by  this  court  that  such  a  thing  cannot 
be  done  in  Rich  v.  Starbi(cl%  45  Ind.  310,  and  for  that 
reason  the  appeal  was  dismissed.  It  was  there  said: 
"The  transcript  contains  a  complete  record  of  two  dis- 
tinct and  separate  actions.  ♦  ♦  ♦  The  statute  al- 
lows appeals  from  judgments  in  the  circuit  and  com- 
mon pleas  courts,  but  it  does  not  contemplate  that 
several  judgments  shall  be  included  in  one  transcript, 
and  brought  to  this  court  in  one  appeal,  simply  be- 
cause they  are  between  the  same  parties,  and  relate 
to  the  same  subject-matter.  *  •  We  are  not  willing 
to  sanction  the  practice  of  appealing  two  causes  in  one 
record,  and  thus  uniting  them  in  one  appeaL  The 
appeal  is  dismissed,  with  costs." 

The  appellant  in  the  present  case  ha«  no  right  to 
prosecute  this  appeal  in  its  present  form,  and  hence  he 
has  no  right  to  have  it  reinstated. 

The  petition  to  reinstate  is  therefore  overruled. 


Smiih  et  al.  v.  Mills  et  al. 

145   884 

IW    40     [No.  17,650.   Filed  April  14,  1896.   Rehearing  denied  June  16,  1896.] 

ITU     83i 

\V&\  25  Vendor  and  Purchaser. — Purchase-money. —  Vendor* s  Lien. —  En- 
forcement of  by  One  Not  a  Chrantor, — Contract. — The  holder  of  a 
contract  for  the  purchase  of  real  estate,  capahle  of  specific  per- 
formance, who  has  it  directly  conveyed  to  a  third  person,  may 
enforce  a  vendor's  lien  for  unpaid  purchase-money,  due  him  from 


MAY   TERM,  1896— Vol.  145,  336 

1 — . 

Smith  et  al.  v.  Mills  et  al. 

the  grantee,  although  at  the  time  of  such  conyeyance  nothing  had 
been  paid  on  the  contract  to  the  vendor. 
Tendor'8  ItiES.— Right  of.  Not  Lost  by  Assignment  of  Note.~The 
right  to  enforce  a  vendor's  lien  against  the  maker  of  a  note  is  not 
waived  and  lost  bj  the  assignment  of  such  note. 

From  the  Marion  Superior  Court.    Affirmed. 
N.  M.  Taylor y  for  appellant. 
J.  L,  Bloomer  J  for  appellee. 

Hackney,  C.  J.— On  the  28th  day  of  October,  1892, 
Charles  E.  Allender  held  the  legal  title  to  a  house  and 
lot  in  West  Indianapolis,  of  which  William  J.  Smith 
desired  to  become  the  purchaser,  and  sought  the  ap- 
pellees. Mills  &  Small,  with  that  object  in  view.  On 
that  day  the  following  writing  was  executed  between 
said  Mills  &  Small  and  said  Smith: 

"Indianapolis,  Ind.,  Oct  28,  1892. 

"Mills  &  Small:  I  will  give  you  for  house  No.  90 
Division  street.  West  Indianapolis,  fifteen  hundred 
dollars  ($1,500.00),  and  will  pay  for  the  same  as  fol- 
lows: To  assume  mortgage  on  lot  of  $260.00  to  N. 
McCarty,  and  one  mortgage  to  building  and  loan  asso- 
ciation of  $901.50,  and  give  Billy  Cook  (horse)  and 
carriage  and  harness,  three  promissory  notes  (my  sale 
notes),  due  in  nine  months,  amounting  to  $60.59,  and  I 
will  give  my  notes  for  $153.00,  payable  at  $20.00  per 
month;  first  note  due  in  thirty  days,  and  $20.00  every 
thirty  days  until  the  $153.00  are  paid;  these  notes  to 
draw  six  per  cent,  interest  from  date.  I  to  have  pos- 
session on  or  before  November  10, 1892. 

"Wm.  J.  Smith." 

"We  accept  the  above  proposition. 

*' Mills  &  Small." 

Thereafter  the  following  writing  was  executed  be- 
tween Mills  &  Small  and  said  Allender: 

"Indianapolis,  Ind.,  Oct  29, 1892. 
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"Mills  &  Small:  I  will  sell  you  my  house  and  lot, 
house  No.  90  Division  street,  West  Indianapolis,  lot 
being  547  in  MeCarty's  11th  west  side  addition  to  the 
city  of  Indianapolis,  on  the  following  terms :  You  to 
pay  mortgage  to  Aetna  Savings  and  Loan  Associa- 
tion of  $900.00,  and  one  to  McCarty  of  $250.00  and 
int.,  and  you  give  me  two  $12.00  notes,  due  in  nine 
months,  on  John  Bradford  and  Anthony  Hansing,  en- 
dorsed by  William  J.  Smith,  and  you  give  to  me  $26.00 
in  cash.  The  notes  and  cash  making  me  $50.00  clear 
of  all  commissions.  The  cash  and  notes  to  be  given 
me  on  Tuesday,  1st  day  of  November,  1892. 

Charles  E.  Allender.'* 
"We  accept  the  above*  proposition. 

^' Mills  &  Small." 
After  the  execution  of  said  two  writings,  and  on 
the  29th  day  of  October,  1892,  William  J.  Smith  ex- 
ecuted his  several  notes  for  $153.00  to  Mills  &  Small, 
and  otherwise  executed  his  part  of  the  proposition  so 
made  by  him,  and  Mills  &  Small  procured  Allender 
and  wife  to  execute  to  Hester  A.  Smith,  wife  of  Wil- 
liam J.  Smith,  a  deed  of  general  warranty  for  said 
lot  Said  deed  being  so  executed,  by  the  oral  agree- 
ment of  William  J.  Smith  and  Mills  &  Small,  and  in 
and  by  said  deed  the  grantee  assumed,  expressly,  the 
payment  of  said  two  mortgages. 

Subsequently,  Mills  &  Small  paid  to  Allender  $26.00 
in  money  and  made  over  to  him  the  two  notes  of  Brad- 
ford and  Hansing,  endorsed  by  Smith,  for  $24.00.  The 
notes  of  William  J.  Smith,  for  $153.00  were  assigned 
in  blank  to  one  Lipsey,  who  thereafter  assigned  them 
by  endorsement  to  said  Mills  &  Small,  "without  re- 
course" on  such  assignor. 

Mills  &  Small  instituted  this  suit  upon  said  notes 
for  $153.00  against  William  J.  Smith,  and  to  enforce 
against  said  lot  a  vendor^s  lien  as  to  Hester  A.  Smith. 
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Upon  the  issues  found  below  the  court  gave  personal 
judgment  against  William  J.  Smith,  and  declared  a 
vendor's  lien  as  to  the  appellant,  Hester  A  Smith. 
The  only  questions  here  presented  are  by  Hester  A. 
Smith,  and  they  relate  to  the  right  of  Mills  &  Small 
to  maintain  such  lien. 

It  is  first  insisted,  by  counsel  for  the  appellants, 
that  Mills  &  Small,  having  paid  nothing  to  AUender, 
at  the  time  of  the  conveyance  to  Mrs.  Smith,  were  not 
equitable  owners  of  the  lot  and  could  not  claim  a 
vendor's  lien.  It  is  expressly  conceded  that  they  held 
such  an  obligation  of  Allender  that  they  could  have  en- 
forced specific  performance,  but  this,  it  is  said,  does 
not  constitute  an  equitable  title.  The  cases  of  Johns  v. 
Setcelly  33  Ind.  1;  Diccnger  v.  Branigan,  95  Ind.  221,  and 
Barrett  v.  Lcirw,  106  Ind.  120,  are  cited  in  support  of 
this  insistence.  These  cases  hold,  as  we  understand 
them,  that  one  paying  the  purchase-money,  upon  a 
contract  to  convey  to  him  or  another,  may  maintain  a 
lien  as  a  vendor,  but  this  is  far  from  deciding  that  one 
holding  a  contract  for  a  conveyance,  upon  terms  to  be 
performed  after  conveyance,  must  i)erf orm  before  con- 
veyance to  be  enabled  to  sell  his  beneficial  interest, 
the  equitable  title,  and  maintain  a  vendor's  lien  for 
the  selling  price.  The  effect  of  the  writing  between 
Allender  and  the  appellees  is  conceded  to  be  sufficient, 
upon  its  face,  to  create  an  equity  in  favor  of  the  appel- 
lees, not  only  to  enable  them  to  have  enforced  a  con-  • 
veyance  to  them  of  the  legal  title,  but  also  to  consti- 
tute them  the  equitable  vendors  upon  a  conveyance 
by  Allender  to  Mrs.  Smith,  by  the  mutual  under- 
standing of  all  the  parties,  if  they  had  theretofore  paid 
Allender  the  purchase-price. 

Presuming,  as  we  must,  that  the  contract  between 
Allender  and  the  appellees  was  valid  and,  as  the  evi- 
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dence  discloses,  its  terms  were  complied  with  by  the 
appellees,  we  can  see  no  reason  for  holding  that  Mrs. 
Smith  is  not  their  equitable  vendee.  Part  of  the 
agreed  consideration  for  AUender's  promise  to  the 
appellees  was  their  promise  to  assume  certain  mort- 
gages and  prepayment  of  the  small  difference  was  not 
more  essential  than  that  they  should  have  tendered 
their  assumption  as  a  prerequisite  to  the  execution  of 
his  deed  to  them.  The  deed  to  Mrs.  Smith  executed 
the  contract  between  Allender  and  the  appellees,  and 
she  cannot  say  that  their  equity  should  be  defeated 
because  they  had  not  prepaid  the  purchase-money, 
no  more  than  she  could  complain  that  she  got  no 
title  because  the  contract  between  Allender  and  the 
appellees  was  in  parol,  if  it  had  not  been  in  writing. 

A  disputed  point,  upon  the  evidence,  was  as  to 
whether  the  appellees^  at  the  time  of  their  contract 
with  and  the  execution  of  the  deed  to  Mrs.  Smith, 
w^ere  acting  as  the  agents  of  Allender  to  make  the 
sale,  or  were  acting  for  themselves.  We  cannot  pass 
upon  the  conflict  in  the  evidence,  and,  therefore,  find 
it  unnecessary  that  we  should  determine  whether 
parol  evidence  upon  that  subject  was  a  contradiction 
of  the  written  contract  between  them,  or  whether  the 
appellant  may  take  advantage  of  the  fact  that  ap- 
jiellecs'  hands  may  have  been  soiled  by  taking  an  un- 
fair advantage  of  their  relations  to  their  employer, 
Allender. 

Nor  is  it  material  that  appellees  failed  to  make 
proof  of  the  allegation  in  their  pleadings  that  the  con- 
veyance to  Mrs.  Smith  was  designed  by  her  and  her 
husband  to  defraud  the  appellees  in  the  collection  of 
the  purchase-money.  Tlieir  case,  it  is  conceded,  was 
as  strong  without  as  with  such  allegations,  and,  in 
our  opinion,  the  same  is  true  upon  the  evidence. 

The  remaining  proposition  of  the  appellant  is,  that 
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if  a  lien  had  existed  in  favor  of  tlie  appellees  it  was 
Tvaived  and  lost  by  the  assignment  to  them,  by  Mrs. 
Lipsey,  without  recourse  upon  her.  Counsel  concede 
that,  in  the  absence  of  this  restricted  assignment  the 
Jien  would  have  passed.  In  other  words,  that  a  gen- 
eral assignment  of  the  evidence  of  debt  carries  with 
it  the  lien  of  the  vendor.  On  the  other  side,  it  is  con- 
ceded that  any  act  indicating  an  intention,  by  the 
holder  of  such  a  note,  that  he  does  not  rely  upon  the 
lien,  is  a  waiver  of  the  li^n. 

Briefly  stated,  does  the  holder  of  a  note,  who  may 
enforce  a  vendor's  lien,  cut  off  the  lien  by  assigning 
the  note  without  recourse?  Or,  does  the  assignee,  by 
accepting  such  limited  assignment,  waive  the  right 
to  enforce  such  lien?  Two  cases  cited  by  counsel  for 
the  appellant  apparently  sustain  his  proposition. 
Smith  V.  Smith,  9  Abb.  Pr.  (N.  S.),  420,  and  SchneUy 
v.  Ragan,  7  Gill  &  Johns.  (Md.),  120,  whil^  Neese  v. 
Rilej/y  77  Tex.  348,  holds  the  other  way. 

In  Smith  v.  Smith,  supra,  it  was  said:  "When  the 
vendor  assigns  the  purchase-money  debt,  and  con- 
tinues to  have  a  pecuniary  interest  in  its  payment,  he 
does  nothing  manifesting  an  intention  not  to  rely 
upon  the  lien.  His  interest  to  preserve  it  remains. 
But,  when  he  assigns  the  debt  in  such  manner  and 
form  as  to  have  no  further  interest  in  its  payment, 
and  omits  to  assign  the  lien  in  terms,  he  manifests 
the  intent  that  the  lien  is  no  longer  to  be  relied  ujwn; 
and  that  destroys  it." 

As  to  the  Maryland  case,  we  may  say  that  the  rule 
has  been  in  that  State  that  the  assignment  of  the  pur- 
chase-money note  does  not  carry  the  vendor's  lien  to 
the  assignee.  Dixon  v.  Dixon ,  1  Md.  ch.  220;  Igleliarf 
V.  Annifjer,  1  Bland  (Md.),  519;  Johns  v.  Scttrll,  33  Ind. 
1  (p.  4).  Whether  this  is  the  rule  in  that  State  at 
present,  we  do  not  inquire,  but  the  fact  that  the  rule 
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SO  thoroughly  established  in  this  State,  that  the  lien 
does  so  pass,  has  been  accepted  in  that  State,  if  at 
all,  with  reluctance  detracts  from  the  strength  of 
the  case  cited.  The  case  of  Smith  v.  Smithy  supra,  was 
by  the  Buffalo  Superior  Court,  and  is  in  line  with  the 
rule  that  an  assignment  of  the  debt  by  the  vendor 
does  not  carry  the  lien.  That  New  York  is  one  of  the 
States  dienying  the  rule  that  an  assignment  of  the 
debt  carries  the  lien,  is  stated  in  28  Am.  and  Eng. 
Ency.  of  Law,  p.  107,  note  !•,  and  White  v.  Williams^  1 
Paige,  501.  That  the  Indiana  cases  are  in  hasrmony 
in  holding  that  the  lien  passes  with  the  debt  as  an  in- 
cident, and  without  special  assignment,  as  has  always 
been  the  case  with  reference  to  mortgage  liens,  col- 
lateral guarantees,  and  pledges,  see  Lagow  v.  BadolleU 
1  Blackf.  416;  Johns  v.  Sewally  supra;  Nichols  v.  Glover, 
41  Ind.  24;  Felton  v.  Smith,  84  Ind.  485;  Lowry  v.  Smith, 
97  Ind.  466;  Otis  v.  Gregory,  111  Ind.  504;  Upland  Land 
Co.  V.  Ginn,  144  Ind.  434.  By  reference  to  these  cases 
it  will  be  seen  that  the  lien  of  a  vendor,  in  respect  to 
its  following  the  debt,  has  been  treated  exactly  as  the 
lien  by  a  mortgage. 

CJonceming  the  rule  that  the  lien  should  be  looked 
upon  with  doubt  and  suspicion,  this  court  has  said: 
"We  have  no  temptation  *  to  hedge  in  the  conceded 
right  with  limitations  which  greatly  tend  to  impair  its 
utility  and  value,  and  which,  it  seems  to  us,  sets  at 
nought  some  very  plain  rules  which  are  uniformly 
applied  in  analogous  cases.  The  incident  generally 
follows  the  principal  thing,  and  in  all  other  cases  that 
now  occur  to  us  the  security  is  carried  by  the  transfer 
of  the  debf   Johns  v.  Scwall,  supra. 

In  the  case  of  Nichols  v.  Glover,  supra,  it  was  held 
that,  where  the  purchase-money  notes  were  not  made 
to  the  vendor,  but  were  made  directly  to  his  creditor 
in  satisfaction  of  his  debt  and,  necessarily,  leaving  no 
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pecuniary  interest  or  obligation  on  the  part  of  the 
vendor  to  keep  alive  the  lien,  the  lien  was  not  lost 
or  waived,  and  that  equity  would  protect  and  keep  it 
alive  for  the  benefit  of  the  creditor. 

In  Nutter  v.  Fotich^  86  Ind.  451,  it  was  held  that  the 
equitable  lien  of  the  vendor  is  not  waived  or  lost  by 
proceeding,  through  his  legal  remedy,  for  the  collec- 
tion of  the  debt 

In  the  present  case,  the  vendors,  Mills  &  Small,  in- 
dicated no  intention  of  relying  upon  other  security, 
or  in  any  other  manner  waiving  their  equitable  lien  by 
the  endorsement  made  by  them,  nor  can  we  observe 
any  such  intention  manifested  by  the  acceptance  of 
the  notes  from  Mrs.  Lipsey.  Did  her  limited  endorse- 
ment cut  off  or  affect  the  lien?  It  did  not  affect  the 
debt,  and  if  it  affected  the  incident,  the  lien,  it  cer- 
tainlv  could  not  have  been  in  the  form  or 
the  affect  of  the  assignment.  If  the  assign- 
ment had  been  by  the  mere  endorsement  of 
her  signature,  her  liability  would  have  been 
that  of  an  endorser,  she  would  have  warranted 
the  liability  and  ability  of  the  maker  to  pay  the  notes. 
The  effect  of  the  endorsement  made  w^as  simply  to 
negative  any  liability  as  endorser,  if  transferred  the 
note  as  effectively  as  an  endorsement  in  blank,  but 
it  warranted  nothing.  True,  it  left  no  pecuniary  in- 
terest in  her  to  maintain  the  lien,  but  it  did  not  give 
the  appellees  any  security j^nor  did  it  impair  the  liabil- 
ity or  standing  of  the  appellant,  and  we  certainly  do 
not  observe  how  the  appellees,  by  accepting  a  return 
of  notes,  waived  the  lien  which  equity  created,  in  the 
first  instance,  for  their  protection.  The  appellant  ap- 
I>eals  to  equity  with  little  grace  in  saying:  "I  have 
the  property  and  have  paid  nothing  for  it;  you  hold 
the  consideration  notes,  but  I  will  not  pay  them,  be- 
cause, you   have   no  recourse  to   a   personal   claim^ 
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against  your  endorser."  Whatever  the  rule,  in  states 
where  an  assignment  of  the  purchase-money  notes 
does  not  carry  the  vendor's  lien,  we  cannot  sanction  a 
rule  so  devoid  of  equity  where,  as  in  this  State,  the 
lien  does  pass  with  the  debt,  and  where  it  is  not  looked 
upon  with  such  disfavor  as  in  some  jurisdictions. 

Finding  no  error  in  the  record,  the  judgment  is 
affirmed. 

On  Petition  for  Rehearing. 

Hackney,  J. — Counsel  for  appellant  has  presented 
an  able  argument  in  support  of  the  petition  for  a  re- 
hearing, urging  that  we  were  in  error  in  holding  that 
Mrs.  Smith  occupied  the  relation  of  vendee  to  Mills  & 
Small,  when  they  had  paid  no  part  of  the  purchase- 
price  to  AUender,  and  when,  as  claimed  for  her,  they 
held  no  equity  in  the  property  at  the  time  it  wajs  con- 
veyed by  Allender  to  her.  It  was  not  our  purpose,  as 
supposed  by  counsel,  to  place  our  holding  upon  the 
ground  that  Mills  &  Small  could  have  enforced 
specific  performance,  under  their  contract  with  Allen- 
der, without  complying  with  the  terms  of  the  contract 
on  their  part.  We  understood  counsel  to  concede 
that  they  could  have  enforced  their  contract,  upon 
compliance  with  such  terms  and  we  employed  that 
concession  to  demonstrate  the  existence,  in  the  appel- 
lees, of  an  equity  in  the  property.  If,  however,  it  were 
error  to  hold  that  Mills  &  Small,  before  the  convey- 
ance, held  an  equitable  estate  in  the  property,  they 
not  then  having  paid  the  agreed  consideration  to 
Allender,  there  is  little  room  for  the  contention  that, 
having  paid  the  consideration  and  having  stood  in  the 
relation  of  vendor  to  Smith,  while  Allender  was  but 
Smithes  grantor,  who  looked  alone  to,  and  received 
from  and  through  the  appellees  the  only  consideration 
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paid  to  him,  that  appellees,  by  the  entire  transaction, 
were  not  the  equitable  vendors  of  Mrs.  Smith. 

There  maj'  be  a  clear  distinction  between  a  grantor 
and  a  vendor,  and  this  transaction  illustrates  the  dis- 
tinction. As  said  in  Russell  Y.Watty  Admr.y  41  Mis6.  602, 
93  Am.  Dec.  270:  "A  grantor  is  one  who  gives,  bestows, 
or  concedes  a  thing,  and  in  legal  parlance  is  under- 
stood to  be  the  party  who  makes  and  executes  a  deed 
or  conveyance.  A  vendor  is  a  seller;  a  person  who  dis- 
poses of  a  thing  for  money. ^'  A  vendor^s  lien  may  be 
enforced  by  one  who  is  not  a  grantor.  Russell  v.  Watt^ 
supra;  Hollotoay  v.  ElliSy  25  Miss.  103;  Stewart  v.  ffu^ 
iatiy  3  J.  J.  Marsh.  (Ky.)  178;  Ligon  v.  Alexander,  7  J.  J. 
Marsh.  (Ky.)  289;  Davis  v.  Pearson,  44  Miss.  508;  Ander- 
son V.  Spencer,  51  Miss.  869. 

,  In  Russell  v.  Watt,  supra,  Mrs.  Russell  claimed  to  be 
the  owner  by  gift,  but  without  a  deed,  for  the  land  in 
question.  She  sold  the  land  and  procured  a  deed  to 
be  made  to  her  vendee  from  the  party  holding  the 
legal  title.  It  was  said  in  that  case,  that  after  re- 
ceiving the  conveyance  and  becoming  indebted  to  the 
vendor  for  the  purchase-price,  "He  is  precluded  from 
going  behind  it,  nor  can  any  person  claiming  under 
him  inquire  whether  the  original  parol  gift  from 
Booth  to  Mrs.  Russell  could  or  would  have  been  en- 
forced as  against  the  donor,  had  he  refused  perform- 
ance. *  *  *  It  is  immaterial,  so  far  as  the  present 
controversy  and  parties  are  concerned,  whether  her 
title  was  a  legal  or  an  equitable  one,  as  this  was  a 
question  exclusively  between  the  father  and  daughter, 
which  was  not  made  at  a  time  when  it  could  have  been 
urged,  and  now  that  the  gift  from  Booth  has  been  car- 
ried out  and  perfected  in  good  faith,  and  the  contract 
from  Russell  and  wife  to  Moore  has  been  completely 
executed,  it  is  impossible  to  raise  the  question — it 
would  be  useless  folly  to  discuss  it." 
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Mills  &  Small  were  the  vendors  of  Mrs.  Smith;  they 
paid  the  purchase-money  to  Allender;  they  took  the 
obligation  sued  on  as  representing  the  purchase- 
money  from  Smith;  the  transaction  was  com- 
pleted according  to  the  terms  of  the  two  con- 
tracts; Allender  conveyed  to  Mrs.  Smith  simply 
as  a  short  method  of  passing  to  her  the  title 
he  had  sold  to  the  appellees;  the  transaction 
was  not  between  Smith  and  Allender.  The  deed 
having  been  executed  for  the  appellees,  pursuant  to 
their  contract  of  purchase,  they  having  paid  him  the 
agreed  price,  and  they  having  discharged  their  obli- 
gation to  Smith,  it  matters  very  little  what  would 
have  been  the  result  of  actions  for  specific  i)erform- 
ance  if  Allender  had  failed  to  convey.  Mrs.  Smith  ob- 
tained the  title  purchased  by  the  appellees,  and  it  has 
never  been  paid  for.  Good  conscience  demands  a  lien 
for  the  purchase-money. 

We  are  confirmed  in  the  view  originally  taken.  The 
petition  is  overruled. 


Moore  v.  Franklin  et  al. 

[No.  17,786.     Filed  June  16.  1896.] 

160  878  Appeal. — AU  Parties  to  Judgment  Must  he  Made  Parties  to  Appeal.  — 
r|j5~^4  All  parties  to  a  judgment  must  be  made  parties  in  the  assignment 
|1<8  389,      qI  errors  on  an  appeal  therefrom,  or  the  appeal  will  be  dismissed. 

145      344 

fi69    2re     From  the  Monroe  Circuit  Court    Dismissed. 
W,  A.  Pickens^  for  appellant. 
W,  Hickanij  for  appellees. 

HovTARD,  J. — The  appellant  brought  this  action  for 
damages  against  the  appellees,  William  M.  Franklin, 
Adoniram  J.  Curtis,  James  P.  Lawson,  Willis  Hickam, 


MAY   TERM,   1896— Vol.   145.  345 

Moore  v.  Franklin  et  al. 

John  N.  Hurty,  and  James  W.  Archer;  also  Jacob 
Coble,  not  made  a  party  to  the  appeal.  The  action 
was  upon  a  contra-ct,  alleged  to  have  been  entered  into 
between  the  parties,  according  to  which  the  said  de- 
fendants, who  were  engaged  in  forming  a  sanitarium 
comi)any  for  the  puropse  of  utilizing  an  artesian  well 
at  Spencer,  in  Owen  county,  agreed  that  if  the  appel- 
lant should  take  |5,000.00  of  the  capital  stock  of  the 
company  the  board  of  directors  would  appoint  him 
superintendent  of  the  sanitarium  at  a  salary  of 
$100.00  per  month  for  five  years.  The  company  was 
duly  formed;  but  it  is  alleged  that  the  defendants 
failed  and  refused  to  carry  out  the  contract  with  ap- 
pellant, although  he  was  at  all  times  ready  to  perform 
liis  part  therein.  The  company  afterwards  became  in- 
solvent.   The  demand  is  for  $12,000.00. 

The  defendants,  excepting  James  W.  Archer,  but 
including  the  said  Jacob  Coble,  filed  an  answer  in  five 
paragraphs;  and  also  filed  a  cross-complaint,  in  which 
a  detailed  history  is  set  out  of  matters  relating  to  the 
artesian  well  and  the  sanitarium  company.  In  this 
cross-complaint,  the  corporation  formed  by  the 
parties,  called  the  Spencer  Mineral  Springs  and  San- 
itarium Company,  is  brought  in  as  a  defendant,  and 
the  court  is  asked  to  have  the  contract  in  suit  re- 
formed so  as  to  show  that  the  agreement  entered  into 
was  solely  between  the  appellant  and  the  sanitarium 
company,  and  not  between  appellant  and  the  defend- 
ants to  the  complaint. 

The  company  appeared  and  answered  to  the  cross- 
complaint  The  appellant  also  filed  his  answer  to  the 
cross-complaint. 

The  court  made  a  special  finding  of  the  facts,  find- 
ing them  substantially  as  set  out  in  the  cross-com- 
plaint; and  also  found  conclusions  of  law  in  favor  of 
appellees. 
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The  judgment  and  decree  entered  upon  the  findings 
and  conclusions  of  law  is  as  follows: 

"It  is  now  ordered,  adjudged,  and  decreed  by  the 
court  that  the  plaintiff  take  nothing  by  his  action 
herein.  It  is  further  ordered  by  the  court  that  the 
within  instrument,  mentioned  in  the  complaint  and 
cross-complaint  herein,  be  reformed  to  make  it  the 
contract  of  the  Spencer  Mineral  Springs  and  San- 
itarium Company  with  the  plaintiff,  and  not  the  con- 
tract of  William  M.  Franklin,  Adoniram  J.  Curtis, 
James  F.  Lawson,  Willis  Hickam,  John  X.  Hurty, 
Jacob  Coble,  or  either  of  them;  and  that  as  to  said 
parties  and  each  of  them,  the  same  be  cancelled  and 
declared  null  and  void.  It  is  further  ordered  that  the 
said  answering  defendants  recover  of  the  plaintiff 
their  costs  and  charges  herein  laid  out  and  expended/* 

Numerous  errors  are  assigned  by  appellant  for  our 
consideration;  but  we  are  first  met  by  the  motion  of 
appellees  to  dismiss  the  appeal  for  failure  of  appel- 
lant to  make  all  the  parties  to  the  judgment,  parties 
to  this  appeal. 

It  will  be  noticed  that  the  judgment  of  the  court 
was  in  favor  of  the  cross-complainants,  naming  Jacob 
Coble  as  one  of  them.  The  judgment  was  also  against 
the  appellant  and  against  the  Spencer  Mineral 
Springs  and  Sanitarium  Company,  reforming  the  con- 
tract sued  on  as  against  that  company.  Neither  the 
sanitarium  company,  however,  nor  Jacob  Coble  is 
made  a  party  to  the  appeal  in  the  assignment  of 
errors. 

It  is  said,  by  counsel  for  appellant,  that  the  whole 
record  shows  that  Jacob  Coble  has  no  interest  in  the 
judgment,  and  therefore  that  he  Is  not  a  proper  party. 
An  examination  of  the  record  does  not  enable  us  to 
come  to  this  conclusion;  but  even  if  it  did,  we  do  not 
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think  that  would  justify  us  in  overlooking  the  omis- 
sion of  his  name  as  a  party  to  the  judgment,  a  party, 
too,  who  is  actually  named  by  the  c^ourt  in  its  decree. 
The  statute,  and  the  rules  of  this  court,  require  that 
all  those  that  are  parties  to  the  judgment  must  be 
made  parties  to  the  appeal,  and  given  notice  of  such 
appeal  that  they  may  protect  any  rights  they  may 
have  in  the  judgment  or  against  it.  Counsel  do  not 
give  any  reason  for  omitting  the  sanitarium  company 
from  the  assignment  of  errors.  Yet,  if  this  appeal 
should  prevail,  we  should  have  the  anomaly  of  a  judg- 
ment reversed  as  to  all  the  defendants  except  Jacob 
Coble,  and  yet  the  same  judgment  standing  as  to  said 
Coble  and  the  sanitarium  company.  The  law  pro- 
vides for  one  appeal,  and  that  all  the  parties  shall 
have  the  right  to  participate  in  it  if  any  do.  The  ap- 
peal cannot  be  so  split  up. 

In  Gourley  v.  Erribrce^  137  Ind.  82,  it  was  said:  An 
appellant  "cannot  halve  a  lawsuit  by  himself,  nor  can 
he  select  from  the  parties  to  the  final  judgment  such 
as  he  chooses  to  name,  and  omit  the  others.  He  must 
name  all  who  are  affected  by  the  judgment  appealed 
from.  If  he  has  not  done  so,  the  assignment  of  error 
will  be  held  unavailing  whenever  the  defect  is 
brought  to  the  notice  of  the  court.  Elliott's  App. 
Proced.,  section  401;  Braden  v.  Leibengiith,  126  Ind. 
336."  See  also  Holloran  v.  Midland,  etc.,  R.  W.  Co.,  129 
Ind.  274;  Brown  v.  TrcxUr,  132  Ind.  106;  Gregory  v. 
Smith,  139  Ind.  48;  Lilly  v.  Samerville,  142  Ind.  298,  and 
numerous  authorities  cited  in  those  ca^es. 

The  appeal  is  dismissed. 
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Carson  v.  State  ex  rel.  Bath. 

[No.  17,985.     Filed  June  16,  1896.] 

Officers. — Vacancy  in  Office  of  City  Treasurer. — Tenure  of  Ap- 
pointee,— City  Council. — Statutes  Construed. — ^Where,  under  section 
3483,  Bums'  R.  S.  1894  (section  3050,  R  S.  1881),  a  person  is  elected 
by  a  city  council  to  fill  a  vacancy  in  the  office  of  city  treasurer, 
caused  by  the  death  of  the  regularly  elected  incumbent,  he  is,  under 
section  7583,  Bums'  R.  S.  1894  (section  5567,  R.  S.  1881).  entitled  to 
the  office  for  the  entire  unexpired  term  for  which  his  predecessor 
was  elected. 

From  the  Tipton  Circuit  Court.    Reversed. 
T.  M.  Butler^  S.  B.  Nash,  Swoveland  &  PykCy  and 
Waugh^  Kemp  &  Waughy  for  appellant. 

Fippen  &  PuroiSy  Oijford  &  Gifford,  Oglebay  & 
Oglebay^  and  M.  T.  Shelly  for  appellee. 

Monks,  C.  J. — The  relator,  Bath,  filed  an  informa- 
tion, in  the  court  below,  to  oust  appellant  from  the  of- 
fice of  treasurer  of  the  city  of  Tipton,  claiming  that 
he  was  entitled  thereto. 

Appellant's  demurrer  to  the  information  for  want 
of  facts  was  overruled,  and  upon  his  refusal  to  plead 
further,  judgment  of  ouster  was  rendered  against  him. 
The  action  of  the  court  in  overruling  the  demurrer  to 
the  information,  is  assigned  as  error. 

It  is  alleged,  in  each  paragraph  of  the  information, 
that  at  the  election  of  1894  in  the  city  of  Tipton,  one 
Thatcher  was  elected  treasurer  of  the  city  of  Tipton 
for  the  term  of  four  years,  from  the  first  Monday  in 
September,  1894,  and  that  he  entered  upon  the  dis- 
charge of  the  duties  of  his  oflBice  on  said  day,  and 
continued  to  hold  said  office  under  said  election  until 
January  31,  1895,  when  he  died,  and  thereby  said  of- 
fice became  vacamt;  that  afterwards,  on  April  8,  1895, 
the  common  council  of  said  city  elected  appellant 
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treasurer  of  said  city  to  fill  the  vacamcy  caused  by  the 
death  of  said  Thatcher,  and  appellant  filed  his  bond 
and  was  duly  qualified,  and  entered  upon  the  dis- 
charge of  the  duties  of  said  office  of  treasurer,  and 
now  holds  the  same;  that,  at  the  May  election  of 
1896,  the  relator  received  a  majority  of  the  votes  east 
at  said  election  for  the  office  of  treasurer  of  said  city, 
and  received  a  certificate  of  his  election  and  gave  his 
bond  and  qualified  as  such  treasurer,  in  pursuance 
of  his  election,  and  demanded  the  possession  of  said 
office  of  appellant,  which  was  refused. 

The  question  presented  is,  whether  appellant  was 
entitled,  under  his  election  by  the  common  council 
to  hold  the  office  of  city  treasurer  for  the  unexpired 
term  of  Thatcher,  which  would  end  the  first  Mondav 
in  September,  1898,  or  only  until  the  next  city  election 
in  May,  1896. 

Appellamt  was  elected  by  the  common  council  to  fill 
the  said  vacancy,  under  section  16  of  the  Act  of  1869, 
concerning  the  incorporation  of  cities,  being  section 
3483,  E.  S.  1894  (section  3050,  R  S.  1881),  which  pro- 
vides that  vacancies  in  the  office  of  mayor,  city  judge, 
clerk,  or  councilman,  occurring  in  any  manner,  shall 
be  filled  by  special  election  ordered  by  the  common 
council,  and  conducted  in  the  same  manner  as  annual 
elections  therefor,  and  all  vacancies  in  the  other  of- 
fices shall  be  filled  by  the  common  council.  This  was 
the  only  provision  in  the  act  of  1869,  concerning  the 
filling  of  vacancies  in  office.  It  will  be  observed  that 
there  is  no  provision  concerning  the  length  of  term  the 
]>etrson  elected  under  the  said  section  to  fill  a  vacancy 
in  any  office  shall  hold,  but  leaves  it  to  the  general 
law  on  that  subject.  The  question  is  governed,  there- 
fore, by  section  7,  of  "An  act  touching  vacancies  in 
office  and  filling  the  same  by  appointment,  approved 
May  13,  1852,^'  being  section  7583,  E.  S.  1894  (section 
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5567,  R.  S.  1881),  which  provides  that  "Every  person 
elected  to  fill  any  office  in  which  a  vacancy  has  oc- 
curred shall  hold  such  office  for  the  unexpired  term 
thereof."  It  is  evident,  from  an  examination  of  the 
title  and  body  of  this  act,  that  this  section  applies  to 
all  appointments  made  to  fill  vacancies  in  the  offices 
created  by  the  legislature,  when  no  different  pro- 
vision therefor  is  made  by  the  constitution  or  statute, 
whether  such  appointment  is  made  by  a  single  person 
or  by  the  people  at  an  election,  or  by  any  other  body, 
as  the  legislature,  the  common  council  of  a  city,  trus- 
tees of  a  town,  or  board  of  commissioners  of  a  county. 
Baker,  Gov.,  v.  Kirk,  33  Ind.  517.  In  the  case  last 
cited  it  was  held  that  said  section  applied  to  the 
vacancy  in  office  filled  by  the  legislature  of  the  State. 

This  court  held,  in  State,  ex  rel,  v.  Mayor,  etc.,  of 
LaPorte,  28  Ind.  248,  that  a  councilman  elected  under 
section  3483  (3050),  8\ipra,  to  fill  a  vacancy,  come 
under  the  provisions  of  said  section  7583  (5567),  supra. 
It  has  been  uniformly  held  by  this  court  that  this  sec- 
tion is  applicable  to  all  offices  created  or  established 
by  the  General  Assembly,  unless  some  different  pro- 
vision is  made  by  law  concerning  the  same.  State,  e-x 
itely  V.  May 07%  etc.,  of  LaPorte,  supra;  Baker,  Gov.,  v. 
Kirk,  supra;  State,  ex  rel.,  v.  Chapin,  110  Ind.  272; 
Parmatery.  State,  ex  rel,,  102  Ind.  90,  95,  96,  and  cases 
cited.  Said  section  is  not  applicable,  however,  when 
the  constitution  creates  the  office  and  fixes  the  dura- 
tion or  term  of  such  office.  Governor  v.  Nelson,  6  Ind. 
496;  State,  ex  rel,  v.  Chapin,  supra,  on  p.  277;  Parmanter 
V.  State,  supra. 

It  is  provided  by  section  7815,  R.  S.  1894  (section 
5731,  R.  S.  1881),  that  whenever  a  vacancy  occurs  in 
the  office  of  county  commissioner  before  the  expira- 
tion of  the  term,  the  remainincf  commissioner  or  com- 
missioners, together  with  the  auditor,  shall  elect  some 


MAY   TERM,  1896— Vol.   145.  351 

Carson  v.  State,  ex  rel,  Bath. 

person  to  fill  such  vacancy  until  the  next  general  elec- 
tion. This  court,  in  Parmanter  v.  State^  supra,  held 
that  under  said  section  the  person*  chosen  commis- 
sioner held  until  the  next  general  election,  when  the 
voters  could  elect  a  commissioner,  who  would  hold, 
under  section  7583  (5567),  supra^  the  remainder  of  said 
unexpired  term.  Section  7S15  (section  5731),  supra, 
authorizing  the  remaining  commissioners  and  auditor 
to  fill  the  vacancy,  limited  the  term  of  the  person  so 
chosen  until  the  next  general  election;  if  such  limita- 
tion had  been  omitted  from  such  section,  the  person 
chosen  would  be  entitled  to  hold  such  ofl&ce  during  the 
unexpired  term  of  his  predecessor,  under  the  pro- 
visions of  section  7583  (5567),  supra,  providing  that  the 
term  of  oflSce  should  be  for  the  unexpired  term. 

We  think  that  any  vacancy  in  the  office  of  mayor, 
clerk,  or  councilman,  treasurer  or  marshal,  filled 
tinder  the  provisions  of  section  3483  (3050),  supra, 
under  which  appellee  was  chosen,  would  be  for  the 
unexpired  term  of  such  officer;  and  the  people  could 
not  elect  until  the  election  when  they  would  have 
elected  a  successor  to  such  officer,  had  such  vacancy 
not  occurred. 

In  1891  (Acts  1891,  p.  33),  sections  3484,  3485,  R.  S. 
1894,  the  legislature  passed  another  act  concerning 
vacancies  in  the  office  of  mayor,  clerk,  and  council- 
man. This  act  provided  that  all  vacancies  in  the  of- 
fice of  mayor,  clerk,  or  councilman  of  any  incorporated 
city,  occurring  in  any  manner,  shall  be  filled  by  ap- 
pointment by  the  common  council,  and  that  such  ap- 
pointee shall  hold  office  until  the  election  and  qualifi- 
cation of  his  successor,  who  shall  be  elected  at  the 
next  2:eneral  election. 

Under  this  act,  the  same  rule  would  apply  to  the 
offices  named,  to-wit:  mayor,  clerk,  and  councilman, 
as  was  declared  in  Parmanter  v.  Stnie^  suprUj  concern- 
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ing  the  oflSce  of  county  commissioner,  and  in  State^ 
€x  rel.j  V.  ChapWy  supray  concerning  superior  judge. 
That  is,  the  person  chosen  by  the  common  council  to 
fill  a  vacancy  in  the  oflSce  of  mayor,  clerk,  or  council- 
man, under  said  act,  would  hold  until  the  next  general 
election,  when  some  one  could  be  elected  to  fill  out  the 
remainder  of  the  unexpired  term. 

The  act  of  1891  does  not,  however,  apply  to  city 
treasurer,  nor  in  any  manner  change  the  law  as  it  ex- 
isted before  the  act  was  passed  concerning  filling 
vacancies  in  that  olBfice,  and  a  person  appointed  by  the 
common  council  to  fill  a  vacancy  in  that  office  will, 
under  the  provisions  of  section  7583  (2667),  supra,  hold 
for  the  unexpired  term. 

It  follows  that  appellant  is  entitled  to  hold  the  office 
of  treasurer  of  the  city  of  Tipton  for  the  unexpired 
term  for  which  Thatcher  was  elected.  His  term  does 
not  expire,  therefore,  until  the  first  Monday  in  Sep- 
tember, 1898,  and  his  successor  cannot  be  elected, 
under  the  law  as  it  now  is,  until  the  election  in  May, 
1898. 

The  court  erred  in  overruling  the  appellant's  de- 
murrer to  the  first  and  third  paragraphs  of  the  in- 
formation. 

Judgment  reversed,  with  instructions  to  sustain  the 
demurrer  to  the  first  and  third  paragraphs  of  informa- 
tion, and  for  further  proceedings  in  accordance  with 
this  opinion. 
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[No.  17,844.     Filed  June  17,  1896.] 

^46  aos 

CtosTS. — Judgment  For. — One  recovering  a  judgment  for  costs  is  en-  ^ —  ^ 
titled  to  recover  only  the  costs  for  which  he  is  liable. 

Same. — Improper  Taxation  Of. — Judgment  For. — Collateral  Attack. 
— A  judgment  for  costs  by  a  court,  having  jurisdiction,  is  not  void 
on  the  ground  that  it  is  excessive,  or  that  items  entering  into  it 
should  have  been  omitted ;  and,  therefore,  is  not  subject  to  collateral 
attack. 

Mandamus. — Trial  by  Jury. — An  issue  of  fact,  in  mandamus  proceed- 
ings, must  be  tried  by  jury  if  demanded  by  either  party. 

From  the  Lake  Superior  Court.    Reversed. 

P.  Crumpacker,  for  appellants. 
R.  Gregory y  for  appellee. 

Howard,  J. — The  relator,  who  is  a  minor,  was  fined 
in  the  Hammond  city  court,  for  the  violation  of  an 
ordinance  of  said  dty.  On  appeal  from  this  judgment 
to  the  T^ake  Superior  Court,  the  relator  was  found  not 
guilty,  and  recovered  a  judgment  for  costs  against 
the  city.  On  the  refusal  of  the  city  to  pay  the  judg- 
ment so  recovered,  this  action  was  brought  by  the  re- 
lator for  a  writ  of  mandate  against  the  appellants, 
who  are  the  mayor,  common  council,  and  clerk  of  said 
city,  to  require  the  allowance  of  his  claim  and  the 
issue  of  a  warrant  for  its  payment.  The  trial  resulted 
in  the  granting  of  a  peremptory  writ  of  mandate  as 
prayed  for. 

The  judgment  for  costs  in  the  original  case  was 
gen<*ral,  and  did  not  name  any  particular  items  of 
cost.    The  amount,  however,  was  ascertainable  from 
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the  fee-book.  Complaint  is  made  by  appellants  that 
many  items  of  fees  are  taxed  on  the  fee-book,  and  so 
made  a  part  of  the  judgment,  which  were  not  payable 
as  costs  by  the  city.  This  complaint,  at  least  in  part, 
seems  to  be  Avell  founded.  Only  the  fees  and  costs  for 
which  the  relator  was  himself  liable  could  be  recov- 
ered by  him  on  his  judgment  against  the  city.  Any 
costs  not  made  by  him  could  not  be  recovered  by  the 
relator.  It  is  only  the  fees  for  which  a  party  is  liable 
that  he  may  recover  as  costs  against  the  other  party. 
Eeifcry  Sheriff,  v.  Summers^  et  a?.,  137  Ind.  106.  The 
fees  primarily  due  by  the  losing  party  are  collectible 
from  such  party  on  fee  bill,  and  cannot  be  made  part 
of  the  judgment  in  favor  of  the  other  party.  But  in 
this  case,  all  the  fees  taxed  on  the  fee-book,  whether 
due  by  the  relator  or  not,  were  added  together  to  make 
up  the  judgment  rendered  against  the  city. 

As  the  record  stands,  however,  it  is  not  altogether 
clear  how  the  appellants  are  to  avail  themselves  of  the 
error,  if  one  was  committed,  as  seems  to  have  been  the 
case.  If  it  be  true  that  some  of  the  costs,  either  before 
the  city  court  or  before  the  superior  court,  were  made 
by  the  city,  and  being  therefore  no  concern  of  the  re- 
lator's should,  consequently,  not  have  been  made  a 
part  of  the  judgment  in  his  favor;  yet  the  record  does 
not  show  that  there  was  any  ruling  on  a  motion  to  tax 
costs,  or  any  other  step  taken  to  modify  the  judgment. 
It  is  not  denied  that  the  relator  was  entitled  to  a  judg- 
ment for  some  costs.  But  the  court,  having  jurisdic- 
tion, the  judgment  would  not  be  void,  simply  on  the 
ground  that  it  is  excessive,  or  that  items  entered  into  it 
that  should  have  been  omitted.  Oum  Elastic  Roofing 
Co.  V.  Mexico  Pub.  Co.,  140  Ind.  158  (30  L.  R.  A.  700 
and  notes). 

It  is  plain,  however,  that  in  the  case  at  bar  it  was 
a  question  of  fact  for  the  court  to  ascertain  from  the 


MAY   TERM,   1896— Vol.   145.  355 

II  —  — —  - —  -  -    -  ■  — » 

Mott  et  al,  V,  State,  ex  rel.  Klitzke. 

fee-book,  and  from  the  other  evidence  offered,  the  ex- 
act amount  of  the  judgment.  The  judgment  in  the 
original  case  being  for  costs  simply,  the  amount  of 
this  judgment  must  be  determined.  The  fee-book  fur- 
nished the  basis  for  this  determination.  All  the  fees 
and  costs  there  taxed,  and  which  the  relator  had  paid, 
or  which  In  law  he  was  liable  to  pay,  constituted, 
when  taken  together,  the  amount  of  his  judgment. 
For  the  payment  of  this  amount,  he  was  entitled  to  a 
mandate,  requiring  the  city  authorities  to  issue  to 
him  a  warrant  upon  the  city  treasury.  If,  however, 
any  of  the  fees  or  costs  found  taxed  in  the  case  were 
those  for  which  he  was  not  himself  liable,  such  items 
would  form  no  part  of  his  judgment 

It  was  said  in  StafCj  ex  rely  v.  Burnsville  Turnpike 
Co.y  97  Ind.  416,  that,  under  our  code,  "When  the  facts 
are  admitted,  the  relator's  right  to  a  peremptory  man- 
damus becomes  a  question  of  law,  to  be  disposed  of 
upon  motion,  and  in  the  sound  discretion  of  the  court ; 
but  that  where  an  issue  of  fact  has  been  formed  upon 
the  return,  such  issue  must  be  tried  and  determined 
before  final  judgment  can  be  rendered.^'  And  it  was 
there  held,  that  an  issue  of  fact  in  mandate  must  be 
tried  by  a  jury,  if  either  party  demands  it;  the  pro- 
ceeding being  at  law,  and  not  in  equity. 

In  the  case  before  us,  issues  of  fact  were  formed 
upon  the  return  by  an  answer  in  general  denial  and 
by  two  special  affirmative  paragraphs  of  answer.  To 
try  the  issues  so  formed  the  appellants  asked  for  a 
jury,  but  the  court  refused  the  request.  This  was 
error. 

In  this  decision  we  have  not  considered  what  effect, 
if  any,  the  statute,  section  3513,  E.  S.  1894  (section 
3078,  R.  S.  1881),  vii^hich  provides,  that,  "in  no  case 
shall  the  city  be  liable  for  costs,''  might  have  had  in 
the  original  case.    Ttiley  v.  City  of  Logansporty  53  Ind. 
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508.  The  court  had  jurisdiction  in  the  case,  and  its 
judgment,  even  though  erroneous,  was  not  void,  and 
cannot  be  attacked  collaterally  in  the  case  here  ap- 
pealed from. 

The  judgment  is  reversed,  with  instructions  to  sus- 
tain the  motion  for  a  new  trial. 


Albaugh  t;.  State  ex  rel.  Titsworth. 

y^  [No.  17,790.     Filed  June  17.  1896.] 

,1M    800 

Ofpicbrs.— Toum^Wp  Trustee. — Failure  to  File  Bond  within  Time 
Required  by  Law. — Statute  Construed, — A  to  wnship  trustee,  elected 
at  the  general  election  in  November,  1894.  whose  term  of  office 
might  have  begun  at  any  time  within  ten  days  after  his  election, 
does  not  forfeit  the  office  by  failing  to  file  his  bond  and  oath  of 
office  witiiin  ten  days  after  his  election  as  required  by  section  7542, 
Bums'  R.  S.1894,  (5527,  R.  S.  1881 ). 

Same. — Towmhip  Trustee. — Failure  to  Qualify, — Compensation, — ^A 
township  trustee  who,  through  his  own  mistake  and  that  of  others 
as  to  the  time  when  his  term  of  office  rightfully  began,  failed  to 
qualify  until  after  such  time,  is  entitled  to  compensation  only  from 
tiie  time  he  lawfully  qualified  and  was  rightfully  entitled  to  the 
office. 

From  the  Benton  Circuit  Court    Reversed. 
E.  F.  McCahe,  for  appellant. 
Fraser  &  Isharriy  for  appellee. 

Hackney,  J. — The  appellant,  who  had  been  pre- 
viously elected  to  the  office  of  township  trustee  of 
Oak  Grove  township,  Benton  county,  was  holding 
over,  because  of  the  death  of  one  elected  as  his  suc- 
cessor, but  who  had  failed  to  qualify.  On  the  6th  day 
of  November,  1894,  the  relator  was  duly  elected  to 
said  office.  On  the  16th  day  of  November,  1894,  the 
relator's  agent  visited  the  office  of  the  auditor  of  said 
county,  taking  the  certificate  of  the  relator's  election 
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and  exhibiting  it  to  said  auditor.  At  the  same  time 
said  agent  had  in  his  possession  a  document  signed 
by  the  relator  and  athers,  claimed  to  have  been  a  bond 
for  the  faithful  discharge  of  his  duties  as  trustee  of 
said  township.  Said  agent  had  also,  at  the  same  time, 
a  written  oath,  taken  by  the  relator,  as  to  the  faithful 
discharge  of  his  duties  as  such  trustee.  This  document 
said  agent  did  not  exhibit  to  said  auditor,  but  he  did 
inquire  as  to  w^hen  the  auditor  "was  going  to  approve 
trustee  bonds,"  telling  him  at  the  same  time  that  he 
had  Tits  worth's  bond,  and  the  auditor,  who  was  of  the 
opinion  that  the  term  of  office  of  trustees,  then  re- 
cently elected,  would  not  begin  until  the  following 
August,  answered  that  "he  would  not  approve  any 
bonds  of  trustees  until  along  the  next  summer."  The 
document  mentioned  was  not  left  w^ith  or  tendered  to 
the  auditor,  but  was  subsequently  lost  by  said  agent. 
On  the  27th  day  of  June,  1895,  the  relator  filed  with 
said  auditor  a  bond  and  oath  of  office,  to  the  approval 
of  that  officer,  and  on  August  15, 1895,  instituted  this 
proceeding  in  quo  wajranto  to  oust  the  appellant  from 
said  office  of  trustee,  and  to  recover  the  emoluments  of 
said  office.  In  addition  to  the  facts  already  stated, 
it  was  shown,  upon  the  trial,  that  the  appellant  had 
maintained  the  view,  which  he  had  stated  after  the 
election  in  1894,  that  he  was  entitled  to  occupy  the 
office  in  question  until  in  August  1895.  The  relator's 
certificate  of  election  gave  the  date  of  the  beginning 
of  his  term  of  office  as  "the  first  Monday  in  August, 
1895."  It  is  a  matter  of  general  notoriety  that  the 
prevailing  impression  was  that  the  terms  of  office  of 
trustees  then  elected  would  begin  on  the  first  Mon- 
day in  August,  1895,  under  and  pursuant  to  the  act 
of  March  9,  1889  (Acts  1889,  p.  344),  notwithstanding 
the  act  of  March  2,  1893  (Acts  1893,  p.  192),  which 
changed  the  time  for  elections  to  such  office  from 
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April  to  November.  It  is  a  fair  inference  also,  from 
the  circumstances  and  the  conduct  of  the  relator,  that 
it  was  his  opinion  that  the  term  of  the  ofl&ce  to  which 
he  had  been  elected,  did  not  begin  until  the  first  Mon- 
day in  August,  1895.  It  is  now  conceded,  however, 
that  the  term  of  said  oflSce  might  have  begun  at  any 
time  within  ten  days  after  said  election,  upon  the 
qualification  of  the  relator  therefor. 

The  appellant's  theory  of  the  controversy  is,  that 
the  relator,  by  his  failure  to  file  his  bond  and  take  the 
oath  of  office  within  such  period  of  ten  days  after 
said  election,  waived  his  right  to  do  so  later,  and  on 
the  27th  day  of  June,  1895,  and  that  he,  the  appel- 
lant, was  entitled  to  hold  over  furt;her  because  of 
such  failure  by  the  relator. 

The  lower  court  denied  this  theory,  and  ousted  the 
appellant  and  gave  judgment  against  him  for  |338.00, 
the  emoluments  of  said  office  from  the  16th  day  of 
November,  1894,  to  the  time  of  the  trial. 

The  statute  provides,  that  ''If  any  officer  of  whom 
an  official  bond  is  required  shall  fail,  within  ten  days 
after  the  commencement  of  his  term  of  office  and  re- 
ceipt of  his  commission  or  certificate,  to  give  bond  in 
the  manner  prescribed  by  law,  the  office  shall  be 
vacant."  E.  S.  1894,  section  7542.  Upon  this  pro- 
vision the  appellant  predicates  his  theory  of  the  case. 

This  provision  of  the  statute  is,  with  respect  to  the 
question  here  involved,  the  same  that  was  passed 
upon  in  Board  of  Commissioners^  etc.y  v.  Johnsouy  124 
Ind.  145  (7  L.  R.  A.  684).  That  provision  was 
to  the  effect  that  "upon  failure  to  *  *  *  to  give 
such  bond,  his  office  shall  become  immediately 
vacant."  It  was  held  that  the  requirement  was  direc- 
tory, and  not  mandatory.  It  was  said:  "This  rule  is 
carried  very  far,  for  it  is  held,  without  substantial 
diversity  of  opinion,  that  unless  the  statute  makes  the 
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filing  of  a  bond  within  the  limited  time  a  condition 
precedent  to  the  right  to  the  office,  the  failure  to  file  it 
within  the  time  prescribed  will  not  work  a  forfeiture 
of  the  right  to  the  office  nor  create  a  vacancy. 
In  the  case  of  the  City  of  Chicago  v.  Gugcj  95  111.  593 
(35  Am.  Rep.  182),  the  statute  provided  that  upon  fail- 
ure to  file  a  bond  within  the  time  designated  the  per- 
son chosen  shall  ^be  deemed  to  have  refused  the  office, 
and  the  same  shall  be  filled  by  appointment,'  and 
it  was  held  not  to  change  the  rule.  In  State  v.  Toomerj 
7  Rich.  (Law)  216,  the  provision  of  the  statute  was 
that  upon  the  failure  of  the  person  elected  to  file  a 
bond  within  the  time  limited,  'his  office  shall  be 
deemed  absolutely  vacant,  and  shall  be  filled  by  elec- 
tion or  appointmenu, '  and  the  court  adjudged  upon 
full  consideration  that  title  to  the  office  was  not  lost 
But  we  cannot  further  quote  from  the  adjudged  cases, 
and  we  cite  them  without  comment.  State  v.  Colvig^  15 
Ore.  57;  State,  ex  rel,  v.  Pecky  30  La.  Ann.  280;  State  v. 
Ring,  29  Minn.  78." 

"A  supervisor,  by  failing  to  take  the  oath  in  the 
time  prescribed  by  law,  does  not  vacate  his  office." 
This  proposition  was  held  in  Smith  v.  Croiikhite,  8  Ind. 
134,  the  statute  now  in  question  then  having  been  in 
force. 

In  State,  ex  ret,  v.  Johnson,  100  Ind.  489,  the  doc- 
trine was  recognized  that  forfeiture,  under  the  statute 
here  in  question,  for  delay  beyond  the  period  of  ten 
days,  will  not  be  enforced,  and  it  was  said,  that  if  the 
person  elected  show  himself  not  to  be  in  fault  in  per- 
mitting the  time  to  elapse  without  filing  the  bond;  he 
will  not  be  deemed  to  have  abandoned  the  office.  It 
is  manifest  that  the  legislature  intended  to  prevent 
unnecessary  delay  in  assuming  the  duties  of  an  office 
to  which  one  has  been  elected  in  order  that  the  public 
service  may  not  suffer,  and  that  the  chosen  servant 
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may  thereby  signify  his  intention  to  accept  the  trust. 
The  construction  of  all  statutes  looking  to  the  efl5ci- 
ency  of  the  public  service  should  be  liberal  in  pro- 
moting the  choice  of  the  people.  In  this  instance, 
the  beginning  of  the  term  was  in  substantial  doubt; 
that  doubt  had  been  promoted  by  the  expressed  opin- 
ions of  the  appellant,  by  the  language  of  the  certifi- 
cate of  election,  by  the  action  of  the  auditor,  and  by 
the  prevailing  general  opinion  of  the  public. 

The  choice  of  the  people  and  the  rights  of  the  re- 
lator may  not  be  thwarted  upon  an  erroneous  decision, 
supported  by  so  many  weighty  considerations.  It  will 
be  observed  that  the  ten  days  mentioned  in  the 
statute,  began  to  run  from  the  "commencement  of  his 
term."  The  time  of  the  commencement  of  his  term 
was  involved  in  substantial  legal  doubt,  and  was  not 
determined  until  the  recent  case  of  State,  ex  ret,  v. 
WellSy  144  Ind.  231. 

Treating  the  visit  to  the  auditor  by  the  relator's 
agent  as  for  the  purpose  of  complying  with  the  law, 
and  as  indicating  an  intention  not  to  abandon  the  of- 
fice, and  regarding  the  doubt  as  to  the  commence- 
ment of  the  term,  we  think  the  relator  excusable  in 
not  filing  his  bond  on  or  before  the  16th  day  of  No- 
vember, 1894,  and  that  he  was  entitled  to  the  office 
upon  the  filing  of  the  second  bond.  This  conclusion, 
however,  does  not  supjwrt  the  claim  of  the  relator  to 
the  compensation  received  by  the  appellant,  between 
the  16th  day  of  November  and  the  time  when  he  filed 
his  second  bond.  The  relator  was  not  entitled  to  com- 
pensation before  he  qualified  as  an  officer,  and  gave 
bond  for  the  faithful  discharge  of  the  duties  of  the 
office.  This  he  did  not  do  until  June  27,  1895.  The 
conduct  of  the  relator  verv  clearlv  indicates  his  de- 
cision  that  the  term  did  not  begin  in  November  when 
his  agent  visited  the  auditor.    We  are  not  advised  by 
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the  evidence  as  to  the  stipulations  of  the  bond  then 
in  the  jwssession  of  his  agent,  nor  is  it  disclosed  as  to 
what  were  tlie  obligations  of  the  alleged  oath  of  of- 
fice. The  stipulations  of  the  bond  and  the  oath  taken 
may  have  related  to  the  duties  of  the  office  from  and 
after  the  first  Monday  in  August,  and  not  from  the 
date  when  the  certificate  was  exhibited  to  the  auditor. 
If  the  relator  ever  regarded  the  inquiry  as  to  the  ap- 
proval of  the  first  bond,  as  a  filing  of  that  bond,  he 
certainly  abandoned  that  theory  when  he  prepared 
another  bond,  with  other  securities,  and  filed  it,  not 
as  a  substitute  for  the  first,  but  as  an  original  bond. 

In  our  opinion,  the  trial  court  should  have  granted 
the  appellant's  motion  for  a  new  trial. 

The  judgment,  therefore,  is  reversed,  with  instruc- 
tions to  grant  the  motion  for  a  new  trial. 

McCabe,  J.,  did  not  participate  in  this  decision. 


Smtth  et  al.  v.  Pedigo  et  al.  iu6  iwi 
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\No.  16,477.     Filed  March  15, 1898.    Rehearing  denied  June  17,  1896.]   i  j^ 

1167    288 

Religious  Societibs. — Religious  Freedoms—Right  of  Church  Mem-    , 
her. — The  provision  of  the  Federal  constitution  declaring  that     17]     ^^ 
"  Congress  shall  make  no  law  respecting  an  establishment  of  relig-  — -• 

ion,  or  prohibiting  the  free  exercise  thereof,"  and  of  the  State  con- 
stitution that  "All  men  shall  be  secured  in  their  natural  right  to 
worship  God  according  to  the  dictates  of  their  own  conscience,"  do 
not  give  to  a  church-member  the  right,  after  he  has  repudiated  the 
faith  and  doctrine  upon  which  his  church  was  foimded,  to  exercise 
and  enjoy  the  benefits  and  privileges  of  a  member  of  such  church, 
contrary  to  the  rules  and  laws  \xpon.  which  such  church  was  estab- 
lished,   p.  365. 

Samk — Church, — Rules  of  Decorum. — Change  in  Articles  of  Faith, — 
Where  a  church  requires  of  its  members  that  they  all  subscribe  or 
assent  to  its  articles  of  faith,  a  rule  of  decortmi  providing  that  aU 
questions  coming  before  the  church  shall  be  disposed  of  by  a  ma- 
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jority,  except  as  to  the  reception  of  members  and  the  appoint- 
ment of  officers,  which  shall  be  by  unanimous  vote,  does  not  au- 
thorize a  change  in  the  articles  of  faith  by  a  majority,    p.  S78. 

Same. — Bapiist  Association.— Church  Doctrine. — Evidence. — ^Thou^ 
an  organization  of  Baptist  churches,  known  as  an  ''association/'  has 
only  advisory  power  as  to  questions  that  may  aiise  in  the  individ- 
ual churches  comprising  the  association,  yet  if  two  factions  of  one 
of  the  churches,  each  claiming  to  be  the  true  church,  present  their 
claims  to  such  association,  its  decision,  while  not  conclusive  on  the 
courts,  is  entitled  to  very  great  weight,    p.  S85. 

Same. — Ecclesiastical  Law. — Jurisdiction  of  Civil  Courts. — The  courts 
of  this  State  have  no  ecclesiastical  jurisdiction,  and  will  not  decide 
questions  of  ecclesiastical  law,  except  where  such  law  becomes  a 
fact  upon  which  the  property-rights  of  religious  societies,  corpora- 
tions, or  churches  depend,    p.  S76. 

Same.  —  Church.  —  Factions.  — Property-rights.  — Where  the  member- 
ship of  a  church  is  divided  into  two  factions,  each  claiming  to  be 
the  church,  tlie  title  to  the  church  property  is  in  that  faction,  even 
though  it  be  the  minority,  which  is  acting  in  harmony  with  tiie 
doctrines  and  practices  which  were  accepted  and  adopted  by  the 
church  before  the  division  took  place,    p.  390 

Same. — Church.—Factions.— Expulsion  of  Members  who  Adhere  to 
Original  Faith. -^Property-rights.— Where  the  membership  of  a 
church  is  divided  into  two  factions,  the  expulsion  by  the  majority  of 
the  members  of  the  minority,  who  still  adhere  to  the  original  faith, 
does  not  affect  the  rights  of  such  minority  to  the  church  property. 
p.  412. 

Evidence.-— JudtcioZ  Noticc^Historical  Facte.— The  court  may  take 
judicial  notice  of  historical  fact&    p.  41i. 

^AMR.— Articles  of  Faith  Cannot  he  Contradicted  by  Parol.  —  The 
articles  of  faith  of  a  church  being  a  solemn  written  compact,  are 
conclusive  on  the  question  of  faith,  and  cannot  be  contradicted  by 
parol  evidence,    p.  4SO. 

Pleading. — Ansuser. — Abatejnent, — An  answer  which  pleads  matter 
in  abatement,  along  with  matter  in  bar,  and  asks  judgment  on  the 
merits,  thereby  waives  the  matter  in  abatement,    p.  323. 

From  the  Boone  Circuit  Court    Reversed. 
W,  E.  Mblack,   C,  S.    WesneVy   T.   W.  LochhaH, 
and  A,  C.  Harris^  for  appellants. 

Terlmne  &  Higgins,  for  appellees. 

McCabe,  J. — This  was  an  action  for  the  recovery  of 
the  possession  of  real  estate,  in  the  ordinary  form 
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under  the  code,  brought  by  appellants  against  the  ap- 
pellees. A  change  was  taken  from  the  court,  and  the 
special  judge  called  to  try  the  case  first,  the  lion. 
Kalph  Hill,  made  a  special  finding  of  the  facts  and 
stated  conclusions  of  law,  upon  which  judgment  of  re- 
covery of  the  possession  in  favor  of  appellants  fol- 
lowed, A  new  trial,  as  a  matter  of  right  under  the 
statute,  w^as  granted  to  the  appellees.  That  special 
judge  declining  to  hear  the  case  again,  the  Hon.  Wil- 
liam M.  Franklin  was  called  and  tried  the  case  again 
without  a  jury.  He  found  generally  for  the  defend- 
ants, the  appellees,  and,  over  a  motion  for  a  new  trial, 
rendered  judgment  for  appellees,  the  defendants  be- 
low. The  only  error  assigned  here  is  the  overruling 
the  motion  for  a  new  trial.  The  grounds  of  that  mo- 
tion are,  that  the  finding  of  the  court  is  not  supported 
by,  and  is  contrary  to  the  evidence  and  the  law. 

The  real  estate  sought  to  be  recovered  in  the  action, 
is  a  church  building,  erected  on  the  land  described  in 
the  complaint  for,  and  was  used  as  a  house  of  wor- 
ship unitedly  by  the  Mount  Tabor  Regular  Baptist 
Church,  of  Boone  county,  Indiana,  from  a  time  when 
the  building  was  erected,  shortly  after  the  date  of  the 
deed  conveying  the  land  to  her  trustees  named,  and 
their  successors  in  office,  for  the  use  of  said  church,  on 
June  30,  1857,  until  the  summer  of  1889,  when  a  di« 
vision  took  place  in  the  congregation,  on  account  of  a 
difference  in  belief  between  the  two  factions  on  points 
of  doctrine  and  practice.  Ever  since  the  last  named 
date,  each  of  these  factions  has  been  claiming  to  be 
the  only  Mount  Tabo<r  Regular  Baptist  Church;  the 
appellants  being  the  trustees  law^fully  elected  by  the 
minority  faction,  and  the  appellees  being  the  trus- 
tees elected  by  the  majority.  This  state  of  affairs 
renders  it  incumbent  on  the  court  to  ascertain  from 
the  evidence,  if  we  can,  which  one  of  these  factions 
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represents,  and  is  the  real  and  true  Mount  Tabor 
Itegular  Baptist  Church,  if  either  one  is.  This  involves 
an  inquiry  into  certain  religious  doctrines  and  prac- 
tices of  that  church,  as  a  religious  society  or  body.  Not 
because  the  law  which  we  are  to  declare  recognizes  any 
particular  form  of  doctrine  or  faith  and  practice  as 
the  true  one,  nor  because  the  law  requires  any  form  of 
doctrine  or  religious  belief  from  anyone,  or  from  any 
societj'  or  church  whatever;  but  because,  in  a  case  of  a 
divided  congregation  of  a  church  or  religious  society 
on  account  of  a  difference  of  religious  belief,  faith, 
and  practice  between  the  disagreeing  divisions,  it  may 
become  necessary,  where  there  is  a  dispute  as  to  the 
title  to  the  church  property,  to  inquire  which  faction, 
or  division,  still  adheres  to  the  original  faith  and  doc- 
trine,  rules  and  laws  upon  which  the  cliurch  was 
founded,  if  either  does,  and  which  one  has  departed 
therefrom,  if  either  has;  these  religious  doctrines, 
faith,  and  practices,  rules  and  laws,  on  which  the  par- 
ticular church  was  founded,  and  the  present  faith  and 
beliefs  of  the  contending  factions,  are  listened  to  by 
the  court,  not  for  the  purpose  of  arriving  at  funda- 
mental or  ultimate  religious  truth,  or  for  the  purpose 
of  learning  about  our  true  relation  to  the  supposed 
author  of  our  being,  or  what  our  state  is  to  be  after 
this  life;  but  these  religious  doctrines  and  practices 
are  listened  to  by  the  court  solely  as  facts,  upon  which 
civil  rights,  and  rights  to  property  are  made  to  de- 
pend, regardless  of  the  ultimate  truth  or  soundness 
of  such  doctrines,  practices,  and  beliefs.  Indeed,  ever 
since  the  complete  separation  of  church  and  state,  in 
the  crowning  glory  of  civil  government  among  men, 
by  the  constitution  of  the  United  States,  declaring  that 
"Congress  shall  make  no  law  respecting  an  establish- 
ment of  religion,  or  prohibiting  the  free  exercise 
thereof,"  which  was  followed  by  similar  provisions  in 
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most  of  the  state  constitutions,  and  especially  our 
own,  the  law  has  known  no  religious  creed,  no  re- 
ligious opinion,  no  religious  doctrine,  no  standard  of 
belief,  in  matters  pertaining  to  religion.  Our  State 
Constitution,  framed  by  wise  men,  and  adopted  by  the 
people,  has  still  more  securely  placed  us  out  of  the 
reach  of  those  fierce  and  bloody  struggles  arising  out 
of  a  difference  in  religious  opinion  in  former  times, 
by  declaring  that  "All  men  shall  be  secured  in  their 
natural  right  to  worship  Almighty  God  according  to 
the  dictates  of  their  own  consciences,''  and  that  "No 
law  shall  in  any  case  whatever  control  the  free  exer- 
cise and  enjoyment  of  religious  opinions,  or  interfere 
with  the  rights  of  conscience,"  and  that  "No  prefer- 
ence shall  be  given  by  law  to  any  creed,  religious  so- 
ciety or  mode  of  worship;  and  no  man  shall  be  com- 
I)elled  to  attend,  erect,  or  support  any  place  of  wor- 
ship, or  to  maintain  any  ministry,  against  his  con- 
sent," and  that  "No  religious  test  shall  be  required  as 
a  qualification  for  any  office  of  trust  or  profit" 

These  provisions  of  the  fundamental  law  not  only 
take  away  all  power  of  the  State  to  interfere  with  re- 
ligious beliefs,  but  they  leave  the  citizen  perfectly 
free  to  repudiate  the  faith  and  belief  he  once  pro- 
fessed, and  adhere  to  and  adopt  a  new  creed  and  faith 
differing  from  that  of  the  church  to  which  he  belongs, 
or  he  may  repudiate  his  old  belief  and  faith  without 
adopting  any  new  one,  and  these  changes  he  may 
adopt  as  often  as  to  him  may  seem  proper,  and  the  law 
will  protect  him  in  it.  In  other  \vords,  the  law  allows 
every  one  to  believe  as  he  pleases,  and  practice  that 
belief  so  long  as  that  practice  does  not  interfere  with 
the  equal  rights  of  others. 

But  that  is  a  very  different  thing  from  the  claim  of 
a  right  of  a  church  member  to  repudiate  the  faith  and 
doctrine  upon  which  his  church  was  founded,  and  at 
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the  same  time  insist  on  his  right  to  exercise  and  enjoy 
the  benefits  and  privileges  of  a  member  of  such 
church,  contrary  to  the  rules  and  laws  upon  which 
such  church  is  established. 

The  main  contention  of  the  appellees  is  that  they 
represent  the  majority  of  the  members  of  the  church 
that  belonged  thereto  at  the  time  that  the  division 
took  place,  and  that  the  acts,  rules  and  orders  adopted 
by  them  in  the  regular  course  of  church  business  are 
the  acts  of  Mount  Tabor  Regular  Baptist  Church,  and 
therefore  binding  on  all  members,  both  majority  and 
minority,  whether  those  acts  were  in  accord  with  the 
laws,  usages,  practice,  faith,  and  belief  upon  which 
the  church  was  originally  founded  or  not 

In  other  words,  their  contention  substantially 
amounts  to  this :  that  the  acts  of  the  majority,  done  in 
the  regular  course  of  church  business,  is  the  law  of 
the  church,  no  matter  how  great  the  departure  from 
the  original  faith  and  law  upon  which  the  church  is 
founded. 

While  the  appellants  contend  that  the  acts  of  the 
majority,  though  done  in  the  regular  course  of  church 
business,  but  in  violation  of  the  laws,  usages,  faith, 
and  principles  upon  which  the  church  was  founded, 
and  over  the  protest  and  objection  of  the  minority, 
are  not  binding  on  anybody,  and  are  not  the  acts  of 
the  church. 

We  have  read  the  evidence,  which  is  very  volu- 
minous, consisting  of  over  six  hundred  printed  pages, 
and  find  that  there  is  no  substantial  conflict  on  any 
material  point  in  the  case. 

This  church  was  organized  on  the  third  Saturday 
of  July,  1835,  and  it  then  adopted  articles  of  faith, 
which  read  as  follows,  to-wat: 

"A  declaration  of  the  faith  and  practice  of  the 
church  of  Jesus  Christ,  called  Mount  Tabor.    Having 
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been  enabled,  through  Divine  grace,  to  give  up  our- 
selves to  the  Lord,  and  likewise  to  one  another,  by  the 
will  of  God  we  count  it  a  duty  incumbent  upon  us  to 
make  a  declaration  of  our  faith  and  practice  to  the 
honor  of  Christ  and  to  the  glory  of  His  name,  know- 
ing that  with  the  heart  man  believes  unto  righteous- 
ness, so  with  the  mouth  confession  is  made  unto  sal- 
vation. 

"First.  We  believe  in  one  only  true  and  living  God, 
and  that  there  are  three  that  bear  record  in  heaven, 
the  Father,  the  Son,  amd  Holy  Ghost,  and  that  tliese 
three  are  one. 

"Second.  We  believe  that  the  Scriptures  of  the  Old 
and  Xew  Testament  to  be  of  Divine  authority,  and 
the  only  infallible  rule  of  faith  and  practice. 

"Third.  We  believe  in  the  fall  of  man,  and  that  all 
of  Adam's  posterity  are  sinners  by  nature,  and  that 
thej'  have  neither  will  nor  power  to  save  themselves 
from  their  tempted  and  sinful  state  by  their  ability 
which  they  possess  by  nature. 

"Fourth.  We  believe  in  the  election  by  grace,  ac- 
cording as  He  has  chosen  us  in  Him  before  the  founda- 
tion of  the  world,  that  we  should  be  holy  and  without 
blame  before  Him,  in  love,  having  predestinated  us 
to  the  adoption  of  children  by  Jesus  Christ  to  crown 
us  according  to  the  good  pleasure  of  His  will. 

"Fifth.  We  believe  that  sinners  are  justified  by  the 
righteousness  of  God,  which  is  in  Jesus  Christ  im- 
puted to  them  by  Divine  and  supernatural  operation 
of  the  spirit  of  God,  and  that  they  are  kept  by  the 
power  of  God  through  faith  unto  salvation. 

"Sixth.  We  believe  that  baptism  and  the  Lord's  sup- 
per are  ordinances  of  Jesus  Christ,  appointed  in  His 
church,  and  none  but  true  believers  axe  fit  subjects  for 
either;  and  that  the  proper  mode  of  baptism  is  im- 
mersion. 
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"Seventh.  We  believe  that  no  minister  has  a  right  to 
administer  those  ordinances  ooly  such  as  have  been 
regularly  baptized  and  come  under  the  interposition 
of  the  hands  of  a  presbytery  by  the  authority  of  the 
church  of  Jesus  Christ 

"Eighth.  We  believe  in  the  resurrection  of  the  body, 
both  of  the  just  and  the  unjust,  but  everyone  in  his 
own  order;  they  that  have  done  good  to  the  resurrec- 
tion of  life,  and  they  that  have  done  evil  to  the  resur- 
rection of  damnation;  and  that  God  has  appointed  a 
day  in  which  He  will  judge  the  world  in  righteous- 
ness by  Jesus  Christ,  and  that  the  joys  of  the  right- 
eous will  be  eternal,  and  the  punishment  of  the  wicked 
everlasting. 

"Ninth.  All  of  which  doctrines  are  contained  in  the 
Old  and  New  Testament,  and  we  do  agree  sincerely 
to  practice  and  maintain  them  to  the  glory  and  honor 
of  the  Lord  Jesus  Christ,  and  to  the  mutual  peace  and 
comfort  of  one  another.'^ 

And  the  church  adopted  at  the  next  meeting  in 
August  of  that  year  the  following  rules  of  decorum, 
to-wit : 

"First  It  shall  be  the  duty  of  the  church  to  ap- 
point a  moderator,  and  it  shall  be  the  duty  of  the 
moderator,  when  appointed  by  the  church,  to  open  the 
meeting  by  singing  and  prayer,  at  least  by  prayer; 
give  time  and  opportunity  for  any  business  that  may 
come  before  the  church;  keep  order  and  reprove  the 
unruly. 

"Second.  It  shall  further  be  the  dutv  of  the  mod- 
erator  to  notifv  the  brethren  of  sister  churches  that 
may  visit  us  to  sit  with  us;  and  who  so  notified  shall 
be  at  liberty  to  give  their  views  on  any  question  that 
may  come  before  the  church,  but  not  to  vote  on  the 
decision. 

"Third.    To  open  a  door  for  the  reception  of  mem- 
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bers  in  the  church;  to  give  time  and  opportunity  for 
matters  and  dealings  that  may  be  in  gospel  order. 

"Fifth.  To  give  time  for  reference,  giving  prefer- 
ence to  matters  touching  fellowship. 

"Sixth.  It  shall  be  the  duty  of  a  member,  when  he 
wishes  to  speak  to  any  question,  first  to  rise  from  his 
seat  and  address  the  moderator  in  a  Ghristian-like 
manner;  and  when  speaking,  if  he  shall  wander  from 
the  subject,  it  shall  be  the  duty  of  the  moderator  to 
call  him  to  order;  and  when  called  to  order,  he  shall 
immediately  sit  down,  unless  suffered  to  explain  him- 
self by  the  church. 

"Seventh.  No  brother  shall  speak  more  than  twice 
to  any  question  without  leave  from  the  church. 

"Eighth.  No  motion  shall  be  taken  up  in  the 
church  without  first  being  seconded. 

"Ninth.  All  questions  coming  before  the  church  in 
order,  shall  be  taken  up  and  determined  by  a  majority, 
except  the  reception  of  members  in  the  church  and 
api>ointing  oflRcers,  which  shall  be  by  unanimity,  ex- 
cept there  be  but  two  objectors.  In  that  case,  the  ob- 
jectors will  let  their  objections  be  known,  and  then, 
if  the  church  think  them  to  be  trifling  and  unfounded, 
they  may  act  as  if  there  were  no  objections. 

"Tenth.  We  declare  an  unfellowship  with  all  be- 
nevolent institutions  designed  for  religious  purposes; 
that  is  to  say,  Sunday  and  theological  schools.  Baptist 
conventions,  temperance  societies,  foreign  and  home 
mission  societies. 

"Eleventh.  It  shall  be  the  duty  of  the  clerk  of  this 
church  to  keep  a  record  of  all  proceedings  of  this 
church  in  a  book  provided  by  the  church  for  that  pur- 
pose, and  sign  the  orders  of  the  church;  and  also  to 
keep  a  list  of  the  names  of  members  in  the  church 
separate  from  any  other  business  of  the  church." 
Vol.  145—24 
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The  evidence  shows  that  all  "Eegular"  Baptist 
churches  in  the  United  States  are  founded  on  sub- 
stantially the  same  articles  of  faith  and  rules  of  de- 
corum as  those  copied  above,  upon  which  Mount 
Tabor  Regular  Baptist  Church  was  founded,  and  that 
these  written  documents  are  treated  bv  all  such 
churches  as  their  constitution  and  law  of  their  exist- 
ence. The  evidence  further  shows,  without  any  con- 
tradiction, that  the  government  of  these  churches  is 
congregational  in  form,  and  that  each  church  is  the 
governing  power  for  itself.  The  evidence  also  in  like 
manner  shows  that  the  onlv  other  ecclesiastical  bodv 
connected  with  these  local  churches  is  what  is  called 
the  association  and  the  council  of  the  Regular  Baptist 
churches.  The  association  is  an  annual  meeting,  com- 
posed of  messengers  carrying  a  letter  from  each 
church  belonging  to  the  association,  which  letter  gen- 
erally gives  some  expression  of  the  continued  ad- 
herence of  the  church  to  their  articles  of  faith,  a  de- 
tailed account  of  the  condition  of  the  church,  its 
progress,  travels,  trials,  and  troubles,  if  any,  since  the 
last  meeting  of  the  association;  which  letter  consti- 
tutes the  credentials  of  such  messengers  upon  which 
they  are  either  admitted  to  seats  in  the  association  as 
representatives  of  the  particular  local  church  named 
in  the  letter,  with  power  to  vote  on  all  questions  com- 
ing before  the  association,  or  they  are  refused  such 
seats,  to  to  the  association  shall  seem  proper,  accord- 
ing to  the  laws,  usages,  and  practices  of  the  Regular 
Baptist  churches  and  their  associations. 

The  Mount  Tabor  Regular  Baptist  Church  joined, 
and  became  a  member  of  what  is  known  as  the  Dan- 
ville association.  This  association  was  organized  in 
1853.  Those  parts  of  its  constitution  material  to  the 
question  here  involved  are  as  follows,  to-wit: 

"1.     The  association  shall  be  established  on  the 
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principles  of  the  union,  and  shall  be  composed  of 
members  chosen  bj^  the  different  churches  and  sent 
to  represent  them  in  the  association,  who,  upon  pro- 
ducing letters  certifying  their  appointment,  shall  be 
entitled  to  a  seat 

"2.  The  letters  from  the  different  churches  shall  be 
expressive  of  their  situation,  together  with  their  days 
of  their  church  meetings. 

"3.  The  members  thus  chosen  and  convened  shall 
be  denominated  the  'Danville  Association,'  but  shall 
not  have  power  to  lord  it  over  God's  heritage  so  as  to 
infringe  on  any  of  the  internal  rights  of  the  churches. 
Nevertheless,  we  agree  that  the  churches  composing 
this  association  shall  stand  in  the  same  relation  to 
each  other  in  the  association  as  the  individual  mem- 
bers in  churches  do  to  each  other,  viz:  If  one  church 
trespass  against  a  sister  church  she  shall  be  dealt 
with  according  to  the  directions  given  in  the  18th 
chapter  of  St.  Matthew,  and  other  scriptures  which 
respect  discipline;  and  if  she  cannot  be  regained,  shall 
be  dropped  from  the  union,  and  the  association  will 
not  take  cognizance  of  any  case  of  the  above  kind  un- 
less the  above  proceedings  shall  have  been  had 
thereon.^' 

Section  5  provides  for  a  moderator  and  clerk,  to  be 
chosen  by  the  members,  to  continue  in  oflSce  until  the 
letters  of  the  next  association  are  read  and  the  names 
of  their  messengers  enrolled,  and  in  case  of  a  failure 
of  the  moderator,  the  clerk  shall  nominate  one  to  act; 
and  in  case  of  the,  failure  of  the  clerk,  the  moderator 
shall  nominate  one  to  act.  Section  6  provides  that 
the  moderator  shall  keep  order,  state  all  questions 
fairly,  collect  the  suffrages  of  the  churches,  etc.,  and 
vote  only  in  case  of  a  tie.  Section  7  provides  for  the 
keeping  of  a  record  by  the  clerk  of  the  proceedings. 

"8.    It  shall  be  the  duty  of  any  church  wishing  to 
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join  the  association,  to  apply  by  letter  and  mes- 
sengers, to  state  their  faith  and  by  whom  constituted, 
unless  it  be  a  church  dismissed  by  letter  from  a  sister 
association  in  our  unian. 

"9.  Any  association  wishing  to  correspond  with 
this  association  must  exprc^ss  her  faith  in  her  letter, 
and  if  not  objected  to,  shall  be  received,  and  when  re- 
ceived, her  messengers  shall  be  entitled  to  a  seat  in 
council. 

"10.  All  queries  laid  before  the  association  shall 
be  first  debated  in  the  church  where  it  originated,  and 
if  they  cannot  decide  on  it,  they  shall  insert  it  in  their 
letter.    ♦    ♦    ♦    ♦    ♦ 

"12.  The  association  shall  give  advice  to  the 
churches  in  matters  of  difficulty."  ♦  ♦  ♦  ♦  Section 
17  provides  that  by  a  two-thirds  vote  this  plan  of  gov- 
ernment may  be  amended. 

The  evidence  shows  that  twenty-two  churches  com- 
pose the  Danville  Association,  and  did  so  at  the  time 
the  division  took  place  in  Mount  Tabor  Church,  and 
are  still  members  of  that  association.  The  council  is 
a  body  of  messengers  or  representatives  of  a  number 
of  sister  churches,  generally  belonging  to  the  same  as- 
sociation, that  may  be  called  by  a  church  wherein  in- 
ternal difficulty  has  arisen  in  such  church  where  such 
church  is  unable  to  settle  the  difficulty  herself. 

The  difficulty  which  resulted  in  the  unfortunate  di- 
vision of  Mount  Tabor  Church,  arose  out  of  a  difference 
of  opinion  and  belief  as  to  a  certain  doctrinal  point 
which  sprang  up  between  the  menjbers  shortly  pre- 
vious to  the  division.  That  difference  related  to  the 
"means"  by  which  sinners  are  to  be  made  Christians. 
The  majority,  represented  by  appellees,  believe  in  the 
use  of  "means"  for  that  purpose,  while  the  minority, 
represented  by  the  appellants,  do  not  believe  in  the  use 
of  means  for  that  purpose.     And  thus  they  became 
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designated  as  the  "means"  party  and  the  "anti-means'' 
party.  The  difference  between  the  two  beliefs  upon 
that  point  is  aptly  explained  by  the  two  leading  wit- 
nesses, one  on  behalf  of  appellants,  and  the  other  on 
behalf  of  appellees.  Elder  Shirley,  on  behalf  of  ap- 
I)ellees,  stated  that  "The  anti-means  brethren  believe 
that  sinners  are  regenerated  by  personal  contact  with 
the  Holy  Spirit ;  that  persons  are  regenerated  without 
means  or  any  instruments  whatever;  that  it  is  the  sole 
original  w^ork  of  the  Holy  Spirit.  While  the  means  be- 
lieve the  work  of  regeneration,  the  power  of  quicken- 
ing, is,  in  every  sense,  by  the  Holy  Spirit,  yet,  that  God 
uses  the  ministry  of  the  gospel  and  Christian  service 
and  prayers  and  intercessions,  as  a  means  of  leading 
sinners  to  Christ;  and  hence,  that  they  are  quickened, 
being  penitent  of  their  sins,  by  the  Holy  Spirit  and  the 
life  that  comes  from  God.  The  anti-means  party  de- 
clare that  just  as  many  sinners  of  Adam's  race  and 
of  the  different  nations  would  be  saved  if  there  never 
had  been  a  Bible  written  or  a  sermon  preached. 
While  the  means  party  believe  that  ministers  are  now 
working  under  the  original  commission  that  Christ 
gave  the  apostles,  and  that  it  is  God's  wish  and  God's 
plan  that  the  gospel  shall  be  preached,  *  *  and  He 
has  promised  He  will  go  with  them  to  bless  the  word 
preached  for  the  regeneration  of  sinners  and  the  up- 
building of  the  church  of  Christ." 

Elder  E.  D.  Thomas,  on  behalf  of  appellants,  testi- 
fied as  to  the  difference  as  follows,  to-wit:  "When 
,  simmered  down  to  its  finest  point,  one  party  believes 
that  the  Holy  Spirit  acts  independently,  directly,  and 
through  no  communication  whatever  except  the  im- 
mediate contact  with  the  life-giving  spirit  given  to 
the  sinner's  heart.  The  other  party  believes  that  God 
does  sometimes  communicate  the  same  life-giving 
power  in  some  other  way  than  directly  and  abstractly. 
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I  Dfever  limit  Jehovah  *  *  let  Him  do  just  as  He 
pleases.  ♦  ♦  ♦  But  I  don't  believe  He  needs  any 
vehicle  to  convey  His  spirit.  *  *  But  when  persons 
take  the  position  that  God  has  to  have  the  gospel  as 
a  vehicle,  or  He  has  to  have  the  gospel,  or  something 
else,  as  a  means  in  order  to  get  to  the  sinner,  then  it  is 
seriously  objected  to  *  *  *  by  the  anti-means 
party;  *  *  *  as  the  thief  on  the  cross  ♦  *  ♦ 
there  was  no  gospel  there  at  all,  yet  God  quickened 
and  saved  him." 

There  is  no  conflict  in  the  evidence  that  the  fore- 
going statements  truly  represent  the  substantial  and 
real  difference  in  doctrine  between  the  majority  and 
minority  divisions  of  Mount  Tabor  Church.  It  is  true, 
there  was  some  evidence  tending  to  show  that  the  doc- 
trine of  the  means  party  leads  to  the  foster- 
ing of  Sunday  schools  and  missions  by  the  ma- 
jority, but  there  was  some  conflict  on  those 
pointii,  and  we  cannot  weigh  the  testimony  so 
as  to  disturb  the  finding  of  the  court  on  any 
point  where  there  is  a  conflict  of  evidence.  There  is 
no  dispute  between  the  parties  that  the  foregoing  dif- 
ference of  opinion  existed  in  the  church,  and  led  to, 
and  was  the  cause  of  the  division ;  it  is  also  conceded 
that  the  evidence  shows  that  this  difference  in  belief 
arose  a  short  time  before  the  division;  and  appellees' 
counsel  contend  that  the  above  defined  belief  of  the 
majority  was  the  original  belief  and  faith  of  the 
church  on  that  point,  and  that  the  above  defined  be- 
lief of  the  minority  was  new,  an  innovation,  and  a. 
departure  from  the  original  faith  of  the  church.  But 
all  the  evidence  tends  to  prove,  without  a  conflict,  di- 
rectly to  the  reverse  of  this  contention.  The  articles 
of  faith,  which  the  evidence  shows,  are  subscribed  or 
agreed  to  by  each  member  in  the  church,  would  amply 
warrant  us,  were  it  a  secular  document, in  holding  that 
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the  above  defined  belief  of  the  minority,  represented 
by  appellants,  was  the  original  belief  and  faith  of 
Mount  Tabor  Church,  and  that  the  above, defined  be- 
lief of  the  majority,  represented  by  appellees,  was  an 
innovation  and  a  departure  therefrom. 

While  the  courts  of  this  State  have  no  ecclesiastical 
jurisdiction  whatever,  yet  they  are  charged  with  the 
duty  and  clothed  with  the  jurisdiction  of  protecting 
property-rights  of  religious  societies,  corporations  and 
churches,  as  well  as  that  of  individuals,  and  thereby, 
of  necessity,  they  may  be  compelled  to  decide  a  ques- 
tion of  ecclesiastical  law  when  that  law  becomes  a 
fact  upon  which  property-rights  depend.  They  ought 
not,  however,  to  be  inclined  to  "Rush  in  where  angels 
fear  to  tread,"  and  where  necessity  does  not  compel 
them. 

In  Rosht's  Appeal^  69  Pa.  St.  462,  it  was  said: 
"That  it  is  the  dutv  of  the  court  to  decide  in  favor  of 
those,  whether  a  minority  or  majority  of  the  congre- 
gation, who  are  adhering  to  the  doctrine  professed 
by  the  congregation,  and  the  form  of  worship  in 
practice,  as  also  in  favor  of  the  government  of  the 
church  in  operation,  with  which  it  was  connected  at 
the  time  the  trust  was  declared."    ♦    ♦    ♦ 

"The  title  to  the  church  property  of  a  divided  con- 
gregation is  in  that  part  of  it  which  is  acting  in  har- 
mony with  its  own  law,  and  the  ecclesiastical  laws, 
usages,  customs  and  principles  which  were  ac- 
cepted among  them  before  the  dispute  began, 
are  the  standard  for  determining  which  party 
is  right."  These  quotations  from  the  case  named 
are  but  quotations  from  previous  cases,  a  long 
line  of  which,  both  English  and  American,  are 
cited  in  that  case.  That  case  has  been  so  frequently 
quoted  with  approval  by  American  courts  of  last  re- 
sort on  questions  of  this  kind,  that  the  principles  an- 
nounced therein  may  be  regarded  as  settled  law  in 
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this  country.  This  court,  in  the  case  of  ^yhite  Lick 
Qitar.  Meet,  of  Friends^  et  al  v.  SaniCy  89  Ind.  136, 
quoted  from  that  case  with  approval,  the  same  we  now 
quote,  but  the  quotation  was  not  so  applicable  to  that 
case  as  it  is  to  this. 

The  controversy  in  RashVs  Appeal^  supray  as  here, 
was  between  two  factions  of  a  divided  congregation 
over  the  title  to  the  house  of  worship  and  the  ground 
upon  which  it  was  situated;  and  there,  as  here,  the 
church  was  organized  in  1835.  The  lot  w^as  after- 
wards conveved  bv  the  owner  to  three  named  "trus- 
tees  of  the  German  Reformed  Church,  in  trust  for  the 
use  of  the  said  German  Reformed  Church."  The 
house  was  erected  afterwards.  The  lot  here  in  ques- 
tion was  conveyed  by  the  owner  on  the  12th  day  of 
October,  1857,  to  three  named  "trustees  of  the  Mount 
Tabor  Regular  Baptist  Church  of  Jesus  Christ,  in 
Boone  county,  for  the  use  of  said  church,  for  the  sum 
of  $75.00."  The  hou^e  was  afterwards  built  on  it  by 
the  church.  The  court,  in  the  case  quoted  from, 
further  said,  in  relation  to  the  title  deed  in  that  case, 
equally  pertinent  to  this,  that  "a  religious  society,  in- 
corporated or  unincorporated,  is  but  the  trustee  of  a 
charity,  and  it  has  always  been  peculiarly  within  the 
province  and  duty  of  a  court  of  equity  to  prevent  the 
diversion  of  property,  held  in  trust  for  such  purposes, 
from  the  object  and  design  of  the  original  endow- 
ment ♦  ♦  ♦  •  Whenever  a  church  or  religious  so- 
ciety has  been  originally  endowed  in  connection  with, 
or  subordination  to,  some  ecclesiastical  organization 
and  form  of  church  government,  it  can  no  more  unite 
with  some  other  organization,  or  become  independent, 
than  it  can  renounce  its  faith  or  doctrine  and  adopt 
others.    ♦    •    ♦    It  was  ultra  vires.    They  might,  in- 

• 

deed,  as  individuals,  have  formed  any  kind  of  church 
they  pleased,  independent  or  connected  with  any  other 
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ecclesiastical  organization.  The  land  was  before  them, 
but  then  they  must  cease  to  be  a  German  Reformed 
<L*hurch,  and  abandon  all  claim  of  right  to  hold  any  of 
the  property  of  that  church.  It  was  a  part  of  their 
religious  liberty,  guaranteed  to  them  by  the  constitu- 
tion of  the  Commonwealth,  to  separate  from  their 
former  association,  if  they  became  dissatisfied  with 
its  faith  or  order,  and  build  for  themselves  another 
church  and  organize  on  other  principles;  but  it  was 
no  part  of  that  liberty  to  appropriate  to  themselves, 
in  their  new  capacity,  property  which  had  been 
solemnly  consecrated  to  other  uses.  ♦  ♦  ♦  To  this 
question  tliere  can  be  but  one  answer  in  law,  equity, 
good  conscience,  justice  as  well  to  the  living  as  to  the 
dead."  The  court  adjudged  that  the  minority  were 
acting  in  harmony  with  the  law  of  the  church,  and 
that  they  were  entitled  to  the  property.  These  prin- 
ciples were  recognized  and  reaffirmed  by  this  court  in 
the  late  case  of  Lamft,  ct  al.  .v.  Cairiy  et  al.y  129  Ind.  486, 
where  it  is  said,  that,  "there  is  no  doubt  that 
a  i>erson  owning  property  in  his  own  right  may 
dedicate  such  property,  by  way  of  trust,  to  sup- 
port and  propagate  any  definite  doctrines  or 
principles,  provided  it  does  not  violate  any  law 
of  morality,  and  sufficiently  expresses  in  the  in- 
strument by  which  the  dedication  is  made  the  ob- 
ject of  the  trust.  In  such  cases  it  is  the  duty  of  the 
courts,  in  a  case  properly  made,  to  see  that  the  prop- 
erty so  dedicated  is  not  diverted  from  the  trust  at- 
taching to  it,  and  so  long  as  there  are  persons  in  in- 
terest, standing  in  such  a  relation  to  the  property  as 
that  they  have  a  right  to  direct  its  control,  they  may 
prevent  the  diversion  of  the  property  to  any  use  differ- 
ent from  that  intended  bv  the  donor.  If  such  trust 
is  confided  to  a  religious  denomination  or  congrega- 
tion it  is  not  in  the  power  of  a  majority  of  that  de- 
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nomination  or  congregation,  however  large  the  ma- 
jority may  be,  by  reason  of  a  change  of  religious 
views,  to  carry  the  property  thus  dedicated  to  a  new 
and  different  doctrine."  The  particular  doctrine, 
practice,  and  faith  of  Mount  Tabor  Regular  Baptist 
Church,  as  expressed  in  their  articles  of  faith  and 
rules  of  decorum,  had  been  long  established,  and  were 
well  known  and  regarded  by  all  as  the  law  of  the 
church  when  the  deed  in  this  ease  was  made  convey- 
ing the  lot  to  the  three  trustees  named,  for  the  use  of 
said  church.  We,  therefore,  do  not  think  it  was  in  the 
power  ot  the  majority,  by  reason  of  a  change  of  re- 
ligious views,  to  carry  the  property  thus  dedicated  to 
a  new  and  different  doctrine. 

But  counsel  for  appellees,  as  before  observed,  have 
mainly  relied  on  the  rules  of  decorum  to  justify  the 
action  of  the  majority.  The  9th  section  thereof,  as 
we  have  before  seen,  provides  that  "all  questions  com- 
ing before  the  church  in  order  shall  be  taken  up  and 
determined  by  a  majority,  except  the  reception  of 
members  in  the  church  and  appointing  officers,  which 
shall  be  by  unanimity,  except  that  there  be  but  two 
objectors.  In  that  case,  the  objectors  will  let  their 
objection  be  known,  and  then,  if  the  church  thinks 
them  to  be  trifling  and  unfounded,  they  may  act  as  if 
there  were  no  objections."  This  rule  cannot  be  held 
to  authorize  a  change  of  faith  and  practice  by  a  vote 
of  the  majority,  as  contended.  The  evidence  shows 
that  all  members,  according  to  the  usages  and  prac- 
tice of  the  Regular  Baptist  Churches,  are  expected  to 
either  subscribe  or  assent  to  the  articles  of  faith,  or  be 
in  harmony  therewith,  in  faith  and  belief.  Hence,  the 
propriety  of  the  exception  to  the  right  of  the  majority 
to  rule,  in  case  of  receiving  members  into  the  church. 
If  the  candidate  does  not  give  satisfactory  evidence 
that  he  is  in  harmonv  with  the  articles  of  faith,  the 
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fundamental  law  of  the  church,  in  his  faith  and  be- 
lief the  majority  cannot  carry  him  into  the  church  and 
make  him  a  member.  If  the  majority  cannot  admit 
pne  who  does  not  believe  or  acquiesce  in  the  articles 
of  faith,  then  it  would  be  equally  true  that  the  ma- 
jority have  no  power  to  change  the  faith  of  the  church 
against  the  objection  or  protest  of  the  minority.  As 
well  might  it  be  contended  that  a  banking  corjxora- 
tion  or  association,  by  a  majority  vote  of  its  stock- 
holders or  directors,  could  change  its  business  from 
banking  to  insurance  business,  or  into  that  of  a  rail- 
road company  against  the  protest  of  the  minority,  and 
vice  versa. 

But  if  we  had  any  doubt  as  to  the  correctness  of 
our  construction  of  the  fundamental  law  of  this 
church,  contained  in  the  articles  of  faith  and  rules  of 
decorum,  that  doubt  would  be  entirely  cleared  away 
by  the  action  of  the  Danville  Association,  to  which 
this  church  belonged,  and  the  action  of  two  councils, 
to  each  of  which  these  very  troubles  were  submitted. 

In  1889  both  factions  claiming  to  be  the  church, 
sent  a  letter  and  messengers  to  the  association.  These 
letters  were  both  returned  to  the  senders,  requesting 
and  advising  them  to  become  reconciled;  the  minority 
then,  in  accordance  with  Baptist  practice,  usages  and 
custom,  requested  the  majority  to  join  them  in  calling 
a  council  from  sister  churches,  which  the  majority 
declined  to  do.  The  minority  called  a  council,  con- 
.  sisting  of  messengers,  or  representatives,  from  seven 
sJster  churches;  that  council  met,  the  minority  ap- 
I)eared  before  them  and  requested  the  majority  to  do 
the  same,  but  tJiey  declined.  The  council  heard  the 
evidence  in  support  of  the  charge  that  the  majority 
had  departefl  from  the  faith,  and  other  matters,  and 
found  the  charge  true,  which  was  reported  back  to 
the  churches  sending  the  members  of  the  council. 
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The  majority  paid  no  attention  to  these  things,  further 
than  to  exclude  the  minority  from  the  church  because 
of  these  proceedings.  Before  the  next  association 
met,  another  council  was  called  from  a  majority  of  th^ 
churches  composing  the  association,  an  unavailing  re- 
quest having  been  made  of  the  majority  by  the  minor- 
ity to  take  part  in  it,  which  they  declined.  That  coun- 
cil also  heard  the  evidence  in  support  of  the  charge 
against  the  majority,  and  it  also  decided  that  the 
charge  of  departure  from  the  faith,  contained  in  the 
articles  of  faith,  was  established  against  the  majority, 
and  that  the  minority  was  the  true  Mount  Tabor 
Church,  walking  in  gospel  order.  And  they  recom- 
mend to  sister  churches  to  recognize  the  minority  as 
the  Mount  Tabor  Church. 

Both  parties  again  sent  letters  and  messengers  to 
the  next  meeting  of  the  Danville  Association  in  1890, 
the  majority  and  the  minority,  each  claiming  to  be  the 
only  true  Mount  Tabor  Church,  and  each  inserting  in 
its  letter,  its  respective  version  of  the  controversy.  The 
association  unanimously  received  the  letter  from  the 
minority,  and  admitted  her  messengers  to  seats  in 
the  association,  as  the  representatives  of  the  only 
true  Mount  Tabor  Church,  and  recommended  that 
sister  churches  of  their  faith  and  order  should  recog- 
nize the  minority  as  the  true  Mount  Tabor  Church. 
And  the  association  refused  to  receive  the  letter  of 
the  majority,  though  it  was  read  and  discussed,  and 
refused  to  admit  the  messengers  of  the  majority  to 
seats  in  the  association.  This  action  was  on  the 
ground  that  the  majority  was  guilty  of  a  departure 
from  the  faith  expressed  in  the  articles  of  faith. 

In  White  Lick  Qunr.  Meet,  of  Friends  v.  SamCj  supra, 
this  court  said :  "The  civil  courts  act  upon  the  theory 
that  the  ecclesiastical  courts  are  the  best  judges  of 
merely  ecclesiastical  questions,  and  of  all  matters 
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which  concern  the  doctrines  and  discipline  of  the  re- 
spective religious  denominations  to  which  they  be- 
long." Therefore,  we  feel  doubly  assured  that  the  de- 
cision we  reach  on  the  question  of  doctrine  and  de- 
parture from  faith  by  the  majority  is  correct,  since 
three  several  ecclesiastical  tribunals  of  this  church 
have  so  construed  the  articles  of  faith,  rules  of 
decorum,  and  the  doctrine  believed  and  practiced  by 
the  majority. 

But  it  is  contended  that  the  decisions  of  these  ec- 
clesiastical courts,  the  councils  and  the  association,  is 
not  binding  on  anybody,  much  less  that  they  are 
binding  on  the  civil  courts.  This  extraordinary  posi- 
tion is  earnestly  and,  we  may  say,  even  ably  contended 
for,  on  the  ground  that  the  Regular  Baptist  Church 
government,  being  congregational,  and  therefore  inde- 
pendent of  any  higher  judicatory  than  the  local  church 
itself,  and  the  powers  of  the  council  and  the  associa- 
tion; if  the  particular  church  concerned,  or  majority 
thereof,  sees  fit  not  to  take  the  advice  of  the  associa- 
tion, that  such  majority  may  go  on  as  they  please.  It 
must  be  conceded  that  the  evidence  shows  that  the 
power  of  the  association  is  only  advisory,  and  the 
same  is  true  of  the  council;  the  association,  however, 
as  shown  by  the  evidence,  has  plenary  power  where 
two  sets  of  messengers,  with  separate  letters  from 
each  of  two  factions  into  which  a  church  is  divided, 
and  each  claiming  to  represent  the  true  church,  to  au- 
thoritatively declare  which  is  the  true  church,  by  the 
reception  of  one  of  these  letters  and  by  the  admission 
of  the  messengers  of  that  one  to  seats  in  the  associa- 
tion. But  it  is  earnestly  contended  that  by  the  church 
polity  and  government  of  the  Regular  Baptist  denom- 
ination, as  shown  by  the  evidence,  a  church  may  with- 
draw from  an  association  and  still  continue  to  be  a 
Regular  Baptist  church,  with  all  powers  it  had  before 
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it  joined  the  a-ssociation,  and  hence  the  refusal  of  the 
association  to  receive  the  letter  and  messengers  sent 
by  the  majority,  amounted  only  to  a  withdrawal  of 
Mount  Tabor  Church  from  the  Danville  Association. 
The  majority  were  not  seeking  a  withdrawal,  but 
recognition  as  the  only  true  Mount  Tabor  Church,  and 
admission  to  seats  as  such  by  her  messengers  in  the 
Danville  Association.  Defeated  in  that,  they  turn 
around  and  sav  the  Danville  Association  had  no 
power  to  enforce  her  decisions,  and  they  assume  to 
withdraw  Mount  Tabor  Church  from  the  Danville  As- 
sociation, and  they  organize  a  new  association  and 
join  it,  called  Mount  Tabor  Association.  But  they  are 
foiled  in  that,  because,  from  the  records  of  the  Dan- 
ville Association,  shown  in  evidence,  it  appears  that 
Mount  Tabor  Church  is  still  a  member  of  the  Dan- 
ville Association.  While  the  evidence  clearly  shows 
that  by  the  laws,  rules,  usages  and  practices  of  the 
Regular  Baptist  churches,  a  church  may  withdraw 
from  an  association  without  destroying  its  identity  as 
such,  and  without  disorganizing  its  self-existent  gov- 
ernment, yet  there  was  not  a  particle  of  evidence  to 
show  that  a  part  or  faction  of  a  church  might  do  so. 

Appellants'  contention  amounts  to  this:  that  the 
majority  may  rule  over  the  minority  w^ith  a  high  hand 
in  violation  of  the  laws,  rules,  usages,  faith  and  prac- 
tice upon  which  the  church  is  founded,  and  on  appeal 
by  both  parties  to  the  association  for  its  approval,  ad- 
vice and  recognition,  the  majority  receiving  therefrom 
an  unfavorable  decision,  mav  turn  around,  denv  the 
power  of  the  association  to  deal  with  the  matter,  go 
back  home  and  oppress  the  minority  by  going  through 
the  form  of  excluding  them  from  the  church,  with- 
draw from  the  association,  organize  a  new  one  and 
join  it;  and  thereupon  claim  the  right  to  be  heard  to 
say  in  the  civil  courts  that  because  the  Danville  As- 
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sociation  had  no  power  to  enforce  its  decision  and  de- 
cree, that  the  civil  courts,  therefore,  are  powerless  to 
protect  a  title  to  property,  dependent  upon  that 
ecclesiastical  decision  and  decree.  According  to  the 
code  of  morals  which  the  civil  law  requires  us  to  up- 
hold in  all  cases,  the  majority  are  estopped  from  such 
a  contention.  If  their  contention  were  to  prevail,  the 
civil  courts  would  find  themselves  recognizing  one 
faction  of  a  divided  church  as  the  true  church,  while 
the  ecclesiastical  courts  of  that  denomination  w^ould 
be  recognizing  the  other  faction  as  the  true  church. 
In  other  words,  appellants'  contention  requires  us 
to  hold  that  the  faction  of  Mount  Tabor  Church  known 
as  the  majority,  is  the  true  Mount  Tabor  Church, 
while  the  undisputed  evidence  shows  that  all  the 
ecclesiastical  courts  of  that  denomination,  outside  of 
that  faction  itself,  has  recognized  the  other  faction, 
the  minority,  as  the  only  true  Mount  Tabor  Church. 
Such  a  contention  has  never  been  upheld  by  the  de- 
cision of  any  court  of  last  resort  that  we  have  been 
able  to  find,  either  in  America  or  England,  and  our 
duty  forbids  us  to  be  first  to  set  the  example. 

But  suppose  we  treat  the  action  of  the  association 
as  purely  advisory  and  not  judicatory,  still  its  action 
must  have  a  controlling  influence  on  the  civil  courts. 
The  Supreme  Court  of  the  United  States,  in  a  case,  in 
some  of  its  aspects  much  like  the  present,  said :  "They 
claimed  to  be  the  Third  Colored  Baptist  Church,  and 
as  such  they  were  recognized  by  councils  of  Baptist 
churches,  duly  called,  and  by  the  Philadelphia  Baptist 
Association,  an  ecclesiastical  body  w^ith  which  the 
church  was  associated.  That  body,  it  is  true,  was  not 
a  judicatory.  Its  action  was  not  conclusive  of  any 
rights.  But  the  fact  that  the  complainants,  and 
those  acting  with  them  applied  for  recognition  as  the 
Third  Colored  Baptist  Church,  and  that  the  associa- 
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tion  thus  recognized  them,  is  i>ersuasive  evidence  that 
they  were  not  seceders,  and  that  their  rights  have  not 
been  forfeited."    lioiildin  v.  Akxandet'y  15  Wall.  131. 

The  undisputed  evidence  shows  that  the  form  of 
church  government  in  the  different  denominations  of 
Baptists  in  the  United  States  is  substantially  the 
same. 

On  the  question  of  the  weight  to  be  given  to  the  de- 
cision of  the  Danville  Association,  we  find  a  very  per- 
tinent case,  decided  by  the  Supreme  C!ourt  of  Ohio. 
Harrison  v.  HoijlCy  24  O.  St  254.  That  court  said: 
"According  to  the  rule®  of  the  society,  we  think  the 
question  of  succession  in  the  Ohio  Yearly  Meeting 
was  a  proper  subject  for  the  consideration  and  judg- 
ment of  other  yearly  meetings.  And  it  is  quite  cer- 
tain that  both  parties  so  understood  the  polity  of  the 
society  at  the  time  of  the  separation,  as  each  sub- 
mitted to  the  several  other  yearly  meetings  its  claim 
for  recognition  as  the  only  true  and  legitimate  Ohio 
Yearly  Meeting.  The  several  meetings  then  in  exist- 
ence (save  only  Philadelphia,  in  which  there  was  a 
divided  sentiment)  decided  in  favor  of  Binns  and  his 
associates,  upon  full  consideration  of  all  the  facts  in- 
volved in  the  controversy.  Are  these  decisions  en- 
titled to  consideration  and  weight  in  this  case?  *  * 
The  civil  courts,  in  determining  the  question  of 
legitimate  succession,  in  cases  where  a  separation  ha? 
taken  place  in  a  voluntary  religious  society,  will  adopt 
its  rules,  and  will  enforce  its  polity  in  the  spirit  and  to 
the  effect  for  which  it  was  designed.  ♦  ♦  ♦  ♦  Ap- 
plying these  principles  to  the  facts  of  the  case  before 
us,  we  are  of  opinion  that  the  decisions  of  the  several 
yearly  meetings  of  the  society,  in  relation  to  the  suc- 
cession in  the  Ohio  Yearly  Meeting,  are  proper  and 
legitimate  evidence  in  the  case,  and  are  entitled  to 
great  weight  as  intelligent  opinions  and  judgments 
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upon  the  subject.  And  when  considered  in  connec- 
tion with  the  circumstances  of  the  separation,  and  in 
view  of  the  principles  upon  which  the  Ohio  Yearly 
Meeting  was  organized,  they  satisfactorily  show  that 
the  m-eeting  over  which  Binns  presided  affiliated  with 
the  undoubted  regular  women's  meeting,  was  and  is 
the  true  ^Ohio  Yearly  Meeting  of  the  Society  of 
Friends,'  within  the  terms  and  meaning  of  the  grant, 
w^hereby  the  trust  estate  in  controversy  was  created." 
This  case  was  cited  with  approval  by  this  court  in 
TTAi^c  LtcA-  Quar.  Meet,  of  Friends  v.  Sawic,  siipra. 

We  therefore  conclude  that  even  though  thie  Dan- 
ville Association  had  nothing  but  advisory  pow^er  in 
the  matter,  yet,  as  both  i)arties  submitted  their  claims 
to  it,  on  their  own  statement  and  version  of  the  con- 
troversy, seeking  its  recognition,  the  decision  of  the 
association  is  entitled  to  very .  great  weight  as  to 
which  faction  is  the  real  and  true  Mount  Tabor 
Church,  and  while  not  conclusive  upon  the  courts,  its 
decision,  composed  as  it  was  of  delegates,  called  mes- 
sengers, from  the  whole  twenty-two  churches  compos- 
ing the  association,  a  majority  of  whom,  in  council, 
had  decided  the  same  way,  would  be  a  safer  guide  for 
the  civil  courts  on  questions  of  religious  doctrine,  dis- 
cipline, faith,  and  practice,  than  any  judgment  we 
might  form  contrary  thereto. 

In  a  recent  case,  the  Supreme  Court  of  Iowa  has  de- 
cided almost  every  single  point  here  involved,  where 
the  minority  of  a  divided  Baptist  Church  was  held  to 
be  the  true  church.  Mount  Zion  Baptist  Churchy  et  al.  v.. 
Whitmor€j  et  ah,  83  la.  138.  The  point  there  involved^ 
and  the  contentions  were  so  similar  to  those  in  this 
case,  that  we  are  induced  to  quote  from  the  very  able 
opinion  in  that  case.  That  court  said:  "The  petition 
recited  the  substance  of  the  foregoing  [which  was  a 
Vol.  145—26 
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narration  of  the  church  troubles  and  the  calling  of  a 
council  and  its  deciaion],  and  contains  averments  that 
the  defendants,  and  those  associated  with  them,  have 
departed  from  the  faith  and  practice  of  the  Baptist 
church,  and  are  using  the  church  building  and  records 
for  the  benefit  and  promotion  of  doctrines  and  faith 
contrary  to  and  in  violation  of  the  faith,  covenants 
and  practice  of  the  Baptist  denominations,  to  main- 
tain which  the  church  was  organized  and  the  build- 
ings erected.  The  relief  sought  is,  that  the  defendants 
be  restrained  from  interfering  with  the  plaintiff  in 
the  free  use  of  the  church  buildings  and  property  for 
their  legitimate  use  as  a  place  of  worship,  and  teach- 
ing the  doctrines  of  the  denomination.  The  answer 
puts  in  issue  the  allegations  of  the  petition.  ♦  ♦  ♦  • 
The  council  found  the  doctrine  of  ^entire  sanctifica- 
tion,^  as  taught  by  Smith  brothers,  wae  *not  in  har- 
mony with  the  teachings  of  the  Baptist  denomination,' 
but  ^subversive  to  the  very  end  sought,'  and  ^destruc- 
tive  of  the  peace*  of  the  churches.  The  correctness  of 
this  doctrine  as  a  rule  of  faith  and  observance  in  the 
Baptist  church  was  in  dispute  between  the  factions. 
It  was  not,  as  indicated  by  appellees'  argument,  a 
question  of  the  truth  or  falsity  of  the  doctrine  on 
Scriptural  authority,  but  was  it  in  accord  with,  or 
subversive  of,  the  covenants  and  practice  of  the 
Baptist  church,  with  the  limitations  imposed  by  its 
articles  of  association.  This  was  a  purely  theological 
question,  and  a  council  of  theologians  from  that 
church  was  a  proper  tribunal  to  determine  such  a 
question,  and  was  so  recognized  and  agreed  upon  by 
the  parties.  It  is,  however,  contended  by  the  appellees 
that  they  are  not  bound  by  this  finding  of  the  council, 
and  we  notice  their  reasons,  or  at  least  some  of  them. 
Much  stress  is  laid  upon  the  fact  that  each  Baptist  so- 
ciety is  an  independent  body,  with  no  higher  eccle- 
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siafitical  authority  for  its  control;  that  its  form  of  gov- 
erninent  is  congregational  where  a  majority  govern; 
and  that  it  is  within  itself  *a  little  republic'  It  should 
be  borne  in  mind  that  it  is  the  distinctive  character  of 
the  Baptist  church  government  that  is  relied  upon  to 
make  it  an  exception,  and  free  it  from  the  generally 
expressed  rule  of  law,  by  which  a  minority  of  an  asso- 
ciation may  claim  its  property  against  a  majority 
seeking  to  divert  it  from  its  legitimate  use.  A  quota- 
tion from  the  appellees' argument  will  indicate  clearly 
the  objection  to  be  met  It  is  said:  'Yes,  we  repeat 
again  if  this  church  or  any  other  Baptist  church  de- 
sires to  change  its  "articles  of  faith"  or  belief,  it  may 
do  so,  if  a  majority  of  its  members  concur  therein.  If 
it  desires  to  change  to  a  Mormon  church  it  may 
do  so,  and  no  person  or  persons,  no  man  or  body 
of  men,  either  civil  or  ecclesiastical,  has  any  right 
to  interfere.  It  owes  no  allegiance  to  any  man,  or 
body  of  men,  except  a  majority  of  its  own  members. 
It  has  no  creed  except  the  Bible,  and  the  right  of  its 
own  members  to  interpret  that  according  to  the  dic- 
tates of  their  own  consciences.  If  a  majority  of  the 
members  of  that  church  believe  the  Bible  to  teach  a 
certain  doctrine,  then  that  is  "Baptist  doctrine,"  be- 
cause that  church  has  the  right  and  the  power  to  de- 
termine for  itself  what  the  Bible  teaches,  and  no  other 
church  or  churches  has  any  right  to  interfere  therein; 
The  Baptist  as  a  denomination,  have  no  creed.  There 
is  no  such  thing  as  a  one  Baptist  church  with  a  one 
Baptist  creed  or  belief.  All  there  is  of  "Baptist  creed" 
consists  in  the  right  of  each  separate  church  to  inter^ 
pret  the  Scriptures  for  itself,  and  to  say  for  itself  what 
it  believes  the  Scriptures  to  teach.  There  are  as  many 
"Baptist  churches"  as  there  are  several  societies  or 
congregations.  There  are  as  many  "Baptist  denomina- 
tions or  creeds"  as  there  are  several  societies  or  con- 
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gregations  which  have  given  expression  to  their  belief 
of  what  the  Scriptures  teach.'  Afterwards  follows 
the  conclusion:  *We  conclude,  then,  if  there  be  a 
diflFerence  of  opinion  between  the  plaintiffs  and  de- 
fendaint»  as  to  what  the  Bible  teaches  with  refer- 
ence to  sanctification,  and  the  defendants  are  in  a 
majority  and  plaintiffs  a  minority,  according  to 
Baptist  practice  and  usage,  there  is  but  one  remedy, 
namely,  "they  may  retire,  and  find  a  home  in  some 
other  church;  or,  they  may  organize  themselves  into 
a  new  one.'' '  "  The  court  then  goes  on  to  say:  "This 
exclusiveness  of  government  within  the  strict  lines  of 
ecclesia^ical  authority  may  be  conceded;  but  we  are 
constrained  to  doubt  that  any  writer,  either  ui>an 
ecclesiastical  or  civil  law,  where  a  controversy  in- 
volved the  right  of  a  minority  of  an  association  to 
have  its  property  devoted  to  the  purpose  for  which  it 
wafi  given  or  granted,  has  laid  down  a  rule  so  broad. 
•  *  *  We  are  not  adjudicating  the  right  of  any  per- 
son to  a  religious  belief  or  practice,  nor  are  we  to  de- 
termine the  truth  or  falsity  of  the  doctrine  of  ^sancti- 
fication,'  or  ^sinless  perfection.'  Upon  authority  so 
general  as  to  be  beyond  question  it  is  held  that  prop- 
erty given  or  set  apart  to  a  church  or  religious  asso- 
ciation, for  its  use  in  the  enjoyment  and  promulgation 
of  its  adopted  faith  and  teachings,  is  by  said 
church  ot  association  held  in  trust  for  that 
purpose,  and  any  member  of  the  church  or  as- 
sociation, less  than  the  whole,  may  not  divert  it 
therefrom.  The  following  ca^es,  more  or  less 
directly  sustain  the  rule,  and  are  but  a  few 
of  the  many  bearing  on  the  question:  Kniskem  v.  The 
Lutheran  Churches,  1  Sanf.  Ch.  439;  Attomey-Oeneral 
V.  Pearson,  3  Mer.  353;  Baker  v.  Fates,  16  Mass.  147; 
Stebbins  v.  Jennings,  10  Pick.  172;  HaZe  v.  Everett,  53 
N.H.  9;  ljawyerY.Cipperly,7'Paige2Sl;  Baptist  Church 
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V.  Witkerell,  3  Paige  296;  Harrison  v.  Hoyle,  24  O.  St. 
254;  FieldY.Field,  9Wend.  395,401;  Miller  y.  Gable,  10 
Paige,  627, 2  Denio,  492;  M.  E.  Church  v.  Wood,  5  Ohio, 
284;  Happy  v.  Morton,  33  111.  398;  Lawson  v.  Kolbenson, 
61  111.  407;  Dublin  Case,  38  N.  H.  459;  Watson  v.  Jones, 
13  Wall.  679;  Fadness  v.  Braiinborg,  73  Wis.  257,  41  N. 
W.  Bep.  84;  Presbyterian  Church  v.  Congregational  So- 
ciety, 23  la.  567 ;  Schnorr^s  Appeal,  67  Pa.  St.  138 ; 
Roshi's  Appeal,  69  Pa.  St.  462. 

"The  Mt  Zion  Baptist  Church  came  into  posses- 
sion and  ownership  of  the  property  it  now  holds 
under  a  profession  of  faith  and  practice  limited  by 
the  ^articles  of  faith  and  church  covenants  published 
in  the  minutes  of  the  Des  Moines  Baptist  Association, 
in  the  year  1848,'  which  we  understand  to  accord  with 
the  teachings  of  the  Baptist  denomination.  These 
articles  of  faith  and  church  covenants,  and  the  teach- 
ings with  which  they  accord,  are  a  limitation  on  the 
trust  or  use  to  which  the  property  may  be  applied. 

*  «  •  •  rpj^^  council  selected  by  the  parties  de- 
clared, in  effect,  the  doctrines  taught  by  the  Smith 
brothers  to  be  a  deadly  error,  and  destructive  of  the 
peace  of  the  church.  Treating  this  finding  for 
the  present  as  legitimate  and  true  for  the 
purpose  of  the  case,  and  the  situation  is  that 
property  given  and  devoted  to  the  promotion 
of  the  Baptist  church  is  being  used  for  its 
destruction.  The  appellees'  contention  because  of 
their  claims  for  the  distinctive  or  independent  char- 
acter of  the  Baptist  church,  by  which  a  majority  may, 
without  limitation,  govern,  would  permit  thi-s  result. 

•  *  •  *  The  error  of  appellees  in  their  claim  for 
the  independency'  of  the  majority  in  a  Baptist 
church  lies  in  a  mistaken  conception  of  what  should 
be  understood  by  'government.'  The  power  of  the  ma- 
jority to  govern  is  derivative,  and  the  source  of  deriva- 
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tion  limits  the  power.  The  organization  gave  birth 
to  the  church,  and  a  power  to  govern  the  church.  The 
church  is  Baptist  because  of  the  faith  and  covenants 
tliat  make  it  so.  It  is  not  the  faith  and  covenants  that 
need,  or  are  to  be  governed,  but  the  members  in  the  en- 
joyment and  fulfillment  of  the  same.  The  jwwer  to 
govern  the  church  gives  no  power  to  change  the 
church  or  the  faith  and  covenants  that  fix  its  char- 
acter. The  property  of  this  church  is  the  common 
property  of  all  its  members,  and  each  has  such  an  in- 
terest therein  that  he  may  insist  that  it  shall  be  de- 
voted to  the  religious  faith  for  which  it  was  given.  * 
*  *  But  there  is  no  delegation  of  authority  to  the 
majority  to  apply  it  to  the  advancement  of  a  church  of 
another  faith  *  *  *  or  by  changing  the  faith  of 
the  majority  of  the  members  of  the  church.  ♦  •  • 
If,  perchance,  a  bare  majority  of  some  Baptist  church 
should  determine,  on  Scriptural  authority,  their  right 
to  a  plurality  of  wives,  and,  against  the  protests  of  a 
minority,  devote  the  property  of  the  church  to  the  ad- 
vocacy and  practice  of  such  a  doctrine,  under  the 
claim  of  appellees  that  the  church  *owes  no  allegiance 
to  any  man  or  bo<ly  of  men,  civil  or  ecclesiastical,  ex- 
cept a  majority  of  its  members,'  the  only  redress  of 
the  minority  would  be  to  retire  from  the  church,  and 
leave  the  property  to  the  majority  for  such  a  purpose. 
Such  a  surrender  of  civil  rights  is  without  support  on 
any  principle  of  natural  justice,  and  we  believe  with- 
out the  sanction  of  any  judicial  tribunal." 

This  case  is  so  nearly  the  exact  case  now  in  hearing, 
and  the  points  in  controversy  so  nearly  the  same  in 
both,  that  it  decides  every  material  ix>int  contended 
for  by  appellees  against  them,  and  if  it  correctly  de- 
clares the  law,  as  we  think  it  does,  it  is  decisive  of  this 
case  against  appellees.  It  is  true,  it  differs  with  this 
case  in  that  the  ecclesiastical  decision  there  was  by 
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a  council  only,  in  which  the  appellees  participated, 
whereas,  here  the  appellees  did  not  participate  in 
either  one  of  the  councils  that  decided  against  them, 
though  they  were  invited  to  do  so.  But  they  did  par- 
ticipate, or  asked  recognition  as  the  true  church  at  the 
hands  of  the  association,  the  same  as  the  appellants 
did;  and  the  association  was  a  more  extensive  eccle- 
siastical body  than  the  council,  and  though  its  powers 
were  like  the  council,  advisory  only,  they  were  more 
extensive.  The  same  conclusion  was  reached  in  favor 
of  a  minority  of  a  Baptist  church  of  the  same  faith 
and  order  in  the  Supreme  Court  of  Tennessee.  Nance 
V.  Busby,  18  S.  W.  Ilep.  874.  The  following  cases  are 
closely  in  point*.  Rottman  v.  Bartling  (Neb.),  35  N.  W. 
Rep.  126;  Baker  v.  Durler,  79  Cal.  365.  See  also  an- 
notation in  33  L.  U.  A.  832. 

The  evidence  shows  that  appellajits  and  the  ma- 
jority were  at  one  time  since  the  division,  in  posses- 
sion of  the  church  building,  claiming  to  be  the  true 
church,  and  that  appellees,  and  the  majority  repre- 
sented by  them,  afterward  broke  open  the  house  by 
the  use  of  a  fence  rail,  and  ever  since  have  had  ex- 
clusive possession.  And  ever  since  that,  appellants, 
and  the  minority  they  represent,  have  kept  up  a  sep- 
arate organization  and  church  services,  claiming  to 
be  the  true  church,  and  have  been  ever  since  so  treated 
and  recognized  by  the  Danville  Association,  while  the 
majority  have  been  disowned  by  that  association. 
That  their  action  did  not  take  the  minority  out  of 
Mount  Tabor  Church,  and  the  action  of  the  majority 
in  excluding  them  did  not  have  that  effect,  see  West 
Koshkonong  Congregation  v.  Ottesen,  80  Wis.  62,  49 
N.  W.  Eep.  24. 

We,  therefore,  conclude  that  the  finding  of  the  cir- 
cuit court  was  contrary  to  law,  for  which  error  the 
motion  for  a  new  trial  ought  to  have  been  sustained. 
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For  this  error  the  judgment  is  reversed,  with  in- 
struction to  sustain  the  motion  for  a  new  trial. 

Opinion  on  Petition  for  Rehearing. 

McCabe,  J. — Appellees  have  presented  what  they 
call  a  petition  for  a  rehearing.  It  is,  however,  not  a 
petition,  measured  by  the  rule  of  this  court,  No.  37. 
It  is  but  an  elaborate  printed  brief  or  argument,  of 
sixty-two  closely  printed  pages.  The  rule  requires  a 
petition  "setting  forth  the  cause  for  which  the  judg- 
ment is  supposed  to  be  erroneous."  The  same  rule 
also  requires  a  brief  in  support  of  the  petition.  We 
would  be  justified  in  disregarding  the  so-called  peti- 
tion, but  the  importance  of  the  questions  involved  in- 
duces us  to  carefully  reconsider  the  questions  dis- 
cussed in  such  brief. 

The  entire  argument  therein  is  confined  to  four 
propositions:  1.  That  the  opinion  is  based  on  an  in- 
correct statement  of  the  facts  established  by  the  evi- 
dence, to  the  effect  that  the  apx)ellees,  and  those  rep- 
resented by  them,  had  departed  from  the  original 
faith  upon  which  the  church  was  founded;  2,  that  it 
was  wholly  immaterial  if  they  had  so  departed,  so 
long  as  they  constituted  a  majority  of  the  membership 
of  the  church;  3,  that  appellants  could  not  recover 
because  all  their  interest  in  the  church  property  and 
the  interest  of  those  they  represent  had  ceased  by 
reason  of  their  expulsion  from  the  church  before  the 
suit  was  brought,  and  4,  that  they  could  not  recover 
even  if  all  other  questions  of  law  and  fact  were  de- 
cided in,  their  favor,  for  the  reason  that  appellants 
were  not  legally  elected  trustees,  there  being  no 
vacancv  in  the  office  of  trustees  of  said  church,  and 
those  electing  them  not  being  members  of  the  church 
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by  reason  of  such  expulsion,  and  not  being  a  majority 
of  the  church. 

The  leading  case  cited  in  support  of  the  proposition, 
that  the  majority  of  a  church  divided  into  two  conflict- 
ing bodies  may  hold  the  church  property,  though  such 
majority  have  abandoned  the  religious  faith  on  which 
it  was  founded,  is  Watson  v.  Jones,  13  Wall.  (U.  S.)  679. 
That  was  a  case  where  the  Third  Walnut-street  Pres- 
byterian Church  of  Louisville,  Kentucky,  became  di- 
vided into  two  conflicting  bodies,  each  claiming  to  be 
the  church,  and  each  claiming  the  right  to  the  control 
and  possession  of  the  church  edifice  and  property. 
The  case  has  no  application  here,  because  the  division 
there  did  not  arise  out  of  any  difference  in  religious 
faith  or  belief,  nor  was  there  any  claim  that  either 
side  had  changed  their  religious  belief  from  that  on 
which  the  church  was  founded.  But  the  division  was 
solely  on  account  of  differences  in  political  belief. 
One  side  adhered  to  the  cause  of  the  Union  during  the 
war  of  the  rebellion,  and  the  other  side  adhered  to 
the  cause  of  the  rebellion. 

Appellee's  counsel  quote  most  of  the  following  pas- 
sage in  the  opinion  in  that  case  in  support  of  their 
contention:  "The  second  class  of  cases  which  we 
liave  described  has  reference  to  the  case  of  a  church  of 
a  strictly  congregational  or  independent  organization, 
governed  solely  within  itself,  either  by  a  majority  of 
its  members  or  by  such  local  organization  as  it  may 
have  instituted  for  the  purpose  of  ecclesiastical  gov- 
ernment; and  to  property  held  by  such  a  church, 
either  by  way  of  purchase  or  donation,  with  no  other 
si>ecific  trust  attached  to  it  in  the  hands  of  the  church 
than  it  is  for  the  use  of  that  congregation  as  a  re- 
ligious society. 

"In  such  a  case  where  there  is  a  schism  which  leads 
to  a  separation  into  distinct  and  conflicting  bodies. 
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the  rights  of  such  bodies  to  the  use  of  the  property 
must  be  determined  by  the  ordinary  principles 
which  govern  voluntary  associations.  If  the  prin- 
ciple of  government  in  such  cases  is  that  the 
majority  rules,  tlien  the  numerical  majority  of 
members  must  control  the  right  to  use  the  prop- 
eily.  If  there  be  within  the  congregation,  oflTicers 
in  whom  are  vested  the  powers  of  such  control,  then 
those  who  adhere  to  the  acknowledged  organization 
by  which  the  body  is  governed  are  entitled  to  the  use 
of  the  property.  The  minority  in  choosing  to  separate 
themselves  into  a  distinct  body,  and  refusing  to  recog- 
nize the  authority  of  the  governing  body,  can  claim 
no  rights  in  the  property  from  the  fact  that  they  had 
once  been  members  of  the  church  or  congregation. 
This  ruling  admits  of  no  inquiry  into  the  existing  re- 
ligious opinions  of  those  who  comprise  the  legal  or 
regular  organization;  for,  if  such  was  permitted,  a 
very  small  minority,  without  any  oflQcers  of  the  church 
among  them,  might  be  found  to  be  the  only  faithful 
supporters  of  the  religious  dogmas  of  the  founders  of 
the  church.  There  being  no  such  trust  imposed  upon 
the  property  when  purchased  or  given,  the  court  will 
not  imply  one  for  the  purpose  of  expelling  from  its 
use  those  who  by  regular  succession  and  order  con- 
stitute the  church,  because  they  have  changed  in  some 
respect  their  views  of  religious  truth." 

There  w^as  not  only  no  case  before  the  court  of  a 
church  divided  into  two  factions  on  account  of  one  of 
them  having  abandoned  the  original  faith  on  which  it 
was  founded,  but  tJie  court  was  not  speaking  of  such  a 
case,  nor  a  violation  of  a  trust  arising  out  of  such  a 
case,  by  the  use  of  the  house  of  worship  by  the  depart- 
ing majority.  The  existing  religious  opinions,  the 
right  of  inquiry  into  which  is  denied  in  the  opinion, 
has  no  reference  to  the  original  faith  on  which  the 
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church  was  founded,  but  has  reference  rather  to  the 
conflicting  views  of  the  two  opposing  bodies,  as  to 
Christian  duty  to  adhere  to  the  lawfur  government  of 
the  country  in  time  of  war  or  rebellion.  There  was 
no  pretense  that  the  original  faith  on  which  the 
church  was  founded,  in  that  case,  made  any  declara- 
tion on  that  subject. 

There  are  many  minor  differences  of  opinion  as  to 
religious  duty  and  practice  among  the  members  of 
the  same  denomination,  and  even  of  the  same  church 
upon  which  the  confession  or  articles  of  faith  are 
silent  For  instance,  the  propriety  of  attending  balls 
or  dances,  playing  cards,  washing  each  other's  feet, 
maintaining  musical  instruments  in  public  worship, 
and  the  like,  which  differences  ordinarily  furnish  no 
ground  for  a  charge  of  a  desertion  of  faith.  It  was 
such  differences  that  led  to  the  separation  of  the 
Third  or  Walnut-street  Church  in  Louisville,  and  it 
was  that  class  of  differences  the  court  had  in  mind 
in  the  use  of  the  language  above  quoted.  Tliat  it  was 
not  intended  to  apply  the  language  to  all  cases,  is 
rendered  clear  by  another  passage  in  the  opinion, 
which  counsel  do  not  quote  and  make  no  mention  of. 
It  reads  thus:  "In  such  case,  if  the  trust  is  confided 
to  a  religious  congregation  of  the  independent  or  con- 
gregational form  of  church  government,  it  is  not  in 
the  power  of  the  majority  of  that  congregation,  how- 
ever preponderant,  by  reason  of  a  change  of  views  on 
religious  subjects,  to  carry  the  property  so  confided 
to  them  to  the  suppoirt  of  new  and  conflicting  doc- 
trine. A  pious  man,  building  and  dedicating  a  house 
of  worship  to  the  sole  and  exclusive  use  of  those  who 
believe  in  the  doctrine  of  the  Holy  Trinity,  and  plac- 
ing it  under  the  control  of  a  congregation  which  at 
the  time  holds  the  same  belief,  has  a  right  to  expect 
that  the  law  will  prevent  that  property  from  being 
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used  as  a  m^^ns  of  support  and  dissemination  of  4:he 
Unitarian  doctrine,  and  a  place  of  Unitarian  worshi]!. 
Nor  is  the  principle  varied  when  the  organization  to 
which  the  trust  is  confided  is  of  the  second  or  asso* 
ciated  form  of  church  government.  The  protection 
which  the  law  throws  around  the  trust  is  the  same. 
And  though  the  task  may  be  a  delicate  one  and  a 
difficult  one,  it  will  be  the  duty  of  the  court,  in  such 
cases,  when  the  doctrine  to  be  taught  or  the  form  of 
worship  to  be  used  is  definitely  and  clearly  laid  down, 
to  inquire  whether  the  party  accused  of  violating  the 
trust  is  holding  or  teaching  a  different  doctrine,  or 
using  a  form  of  worship  which  is  so  far  variant  as  to 
defeat  the  declared  objects  of  the  trust"  Therefore, 
that  case  not  only  does  not  lend  any  sanction  to  ap- 
pellees' contention,  but  is  again-st  it 

The  next  case  cited  by  appellees'  counsel  in  sup- 
port of  the  proposition  in  question,  is  Kcyser  v.  Stan- 
sifcr^  6  Ohio  363.  That  also  was  a  suit  for  posses- 
sion of  a  church-house  property  by  Keyser  and  others, 
a  small  faction  of  a  Baptist  church, who  had  separated 
themselves  from  the  church  about  a  matter  that  had 
nothing  whatever  to  do  with  the  original  faith  upon 
which  the  church  was  founded.  And  it  was  held,  in 
accordance  with  the  rule  laid  down  in  the  last-men- 
tioned case,  that  in  such  a  division  of  a  church  the 
propertj^  as  in  ordinary  voluntary  associations,  is 
held  at  the  will  of  the  majority.  The  division,  in  the 
Ohio  case,  was  caused  by  the  church  excluding  Keyser 
on  charges  preferred  against  him  in  the  course  of  dis- 
cipline for  misconduct.  lie  afterwards  got  another 
member  named  Cox  and  some  married  women  to  join 
him  to  sue  for  the  church  edifice.  The  ground  on 
which  he  and  his  associates  claimed  that  thev  were 
the  real  church,  was  that  sometime  after  Keyser  had 
been  excluded  the  church  adopted  new  articles  of 
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faith  or  a  creed,  and  abolished  the  old.  But  there  is 
no  pretense  that  the  church  had  abandoned  the  orig- 
inal doctrine  or  faith  upon  which  it  was  founded.  The 
division  arose  entirely  out  of  the  exclusion  of  Keyser 
from  the  church  in  the  course  of  discipline,  and  had  no 
reference  to  any  change  or  departure  by  the  majority 
from  the  original  faith  on  which  the  church  had  been 
founded. 

The  next  case  cited  in  support  of  the  right  of  the 
majority  to  rule  in  matters  of  this  kind,  is  Shannon  v. 
Frosty  3  B.  Mon.  (Ky.)  253.  Counsel  complainingly  re- 
mark that  "this  case  was  cited  by  appellees  in  their 
original  brief.  *  *  But  no  mention  is  made  of  it  in 
the  opinion  rendered  herein.  It  did  not  receive  the 
cold  respect  of  a  passing  glance."  Counsel  must  speak 
from  actual  knowledge  in  making  this  charge.  One  of 
them  happens  to  know  that  all  his  statements  are  true 
except  that  that  case  was  in  the  original  brief.  Be- 
cause he  knows  that  that  case  was  not  cited  in  the 
original  brief,  but  was  cited  on  a  separate  piece  of 
paper  filed  fiearly  a  month  after  the  original 
brief  was  filed.  That  paper  contained  nothing  else 
but  a  citation  of  that  case,  and  was  filed  on  the  same 
day  the  opinion  was  handed  down,  and  after  the  case 
had  been  decided.  Then  the  wT^ter  of  the  opinion 
pasted  that  paper  fast  to  appellees'  original  brief.  He 
knows  it  w^as  too  late  then  to  give  the  case  even  the 
cold  respect  of  a  passing  glance,  after  the  cause  in 
which  it  was  cited  had  been  decided.  However,  this 
court  is  not  bound  to  cite  and  comment  on  all  cases 
cited  by  counsel.  Such  citations  may  not  be  worthy 
of  such  notice. 

But  the  case  has  not  the  slightest  bearing  on  the 
question  of  the  rights  of  the  majority  faction  of  a 
divided  church,  who  have  departed  from  the  original 
faith  on  which  the  church  was  founded,  as  against 
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a  minority  faction  adhering  to  such  faith.  It  would 
be  very  much  in  point  if  there  had  been  a  division  of 
the  church  in  that  case  on  a  difference  of  religious 
belief,  but  there  was  no  such  division  in  that  case. 

In  that  case,  seven  members  of  a  Baptist  church  in 
Frankfort,  Kentucky,  were  regularly  excommuni- 
cated from  the  church,  presumably  for  immoral  con- 
duct. The  expelled  members,  associating  themselves 
with  some  other  persons  professing  the  same  religion, 
organized  themselves  into  a  separate  community  of 
professed  Christians,  elected  trustees,  which  election 
was  ratified  by  the  county  court  of  Franklin  county. 

Afterwards  insisting  on  their  right  to  enjoy  to  some 
extent  the  house  of  worship  built  for  and  still  oc- 
cupied by  the  original  church,  they  took  possession 
and  made  periodical  use  of  it,  without  the  consent 
and  in  defiance  of  the  prohibition  of  the  church. 

To  settle  the  controversy,  the  members  of  the  orig- 
inal church  sued  to  enjoin  them.  The  defendants  did 
not  claim  to  own  the  church  edifice,  but  claimed  the 
right  to  use  it  a  part  of  the  time,  under  a  statute  of 
Kentucky.  That  statute  provides  for  the  election  of 
trustees  by  religious  societies,  and  among  other  things 
regulates  the  power  and  control  by  such  trustees  of 
the  house  of  worship  belonging  to  such  church  or  so- 
ciety. It  is  also  provided  therein  that  in  case  of  a 
division  in  any  congregation  or  church  from  any  other 
cause  than  immorality  of  its  members,  the  trustees 
are  not  to  prevent  either  of  the  parties  so  divided  from 
using  the  house  or  houses  of  worship  for  the  purposes 
of  devotion  a  part  of  the  time,  proportioned  to  the 
number  of  each  party. 

It  was  under  this  provision  that  the  defendants  jus- 
tified their  attempted  use  of  the  house.  There  was 
no  question  of  a  difference  of  religious  belief  involved 
in  the  case  between  the  two  parties. 


MAY   TERM,  1896— Vol.  U5.  399 

Smith  et  al.  v.  Pedigo  et  al. 

The  court  of  appeals  held  that  the  statute  did  not 
apply.  The  only  other  point  decided  was  as  to  the 
legality  of  the  election  of  the  trustees  by  the  plain- 
tiffs after  constituting  themselves  into  a  new  society. 
That  point  we  shall  notice  further  on.  The  next  case 
cited  in  support  of  the  proposition  in  question  is  Petty 
y.  Tookery  21  N.  Y.  267.  That  case  does  squarely  hold 
that  a  religious  society,  incorporated  under  the  act  of 
the  legislature  of  1813,  in  the  State  of  New  York,  had 
power,  through  its  trustees,  elected  under  that  act, 
to  change  from  a  Congregational  to  a  Presbyterian 
church,  even  over  the  protest  of  the  minority  of  the 
members,  and  carry  the  church  property  with  them. 
But  that  was  owing  to  the  peculiar  provision  of  the 
statute  mentioned,  and  the  peculiar  construction 
placed  upon  it  by  the  court  of  appeals  of  that  state. 

Yet,  at  the  same  time,  in  cases  of  divided  churches, 
incorporated  under  previous  statutes  of  that  state,  it 
was  held  uniformly  by  its  courts,  in  harmony  with 
all  authority,  elsewhere,  that  a  majority  could  not 
carry  or  divert  the  church  property  to  a  contrary  doc- 
trine and  faith  against  the  objection  of  a  minority  of 
the  membership  of  the  church  adhering  to  the  original 
faith  on  which  the  church  was  founded.  Miller  v. 
GahlCy  2  Den.  (N.  Y.)  492;  Kniskern  v.  The  Lutheran 
Churches,  1  Sanf.  Chancery  (N.  Y.)  439. 

But  that  statute  has  been  since  modified  in  a  sub- 
sequent act  of  the  legislature  of  that  State.  In  I  sham 
V.  Trustees,  etc.,  63  How.  Pr.  465,  it  was  said:  "As  the 
act  of  1813  has  been  construed,  the  members  of  a  re- 
ligious corporation  were  under  its  provisions  left  at 
liberty  to  divert  the  church  property  from  the  dissem- 
ination of  the  views  of  the  persons  acquiring  it  to  that 
of  any  other  view,  whether  religious  or  secular,  which 
might  be  sanctioned  and  adopted  by  a  voting  majority 
of  the  congregation.    {Robertson  v.  Bullions,  1  Kernan, 
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243;  Petty  v.  Tooker,  21  N,  Y.  267;  Burrelr.  Associate 
Beformed  Churchy  44  Barb.  282). 

"This  was  an  extreme  construction  of  the  terms  in 
which  the  carefully  guarded  act  of  1813  was  enacted, 
and  by  chapter  79  of  the  Laws  of  1875  the  legislature 
undertook  its  correction,  and  for  that  purpose  pro- 
vided and  declared  that  the  trustees  of  a  religious  so- 
ciety, incorporated  under  the  act  of  1813,  should  ad- 
minister its  temporalities  and  hold  its  property  and 
revenues  for  the  benefit  of  the  corporation,  according 
to  the  discipline,  rules,  and  usages  of  the  denomina- 
tion to  which  the  corporation  belongs.  (Laws  1875, 
p.  79,  section  4.) 

"This  enactment  was  preserved  and  in  terms  ex- 
tended by  chapter  176  of  the  laws  of  1876.  The  plain 
purpose  of  these  ac^ts  was  to  abrogate  the  rule  which 
had  grown  out  of  the  preceding  construction  given  to 
the  act  of  1813,  and  to  deprive  the  congregation,  as 
well  as  the  trustees  of  the  society  of  the  power  after- 
wards to  divert  the  church  property  from  the  promo- 
tion and  dissemination  of  the  religious  views  of  the 
persons  obtaining  and  acquiring  it  to  the  promulga- 
tion and  maintenance  of  any  different  systems  of  re- 
ligious belief.  Instead  of  holding  the  property  sub- 
ject, simply,  to  the  disposition  of  the  voting  majority 
of  the  congregation,  the  trustees  were  henceforward  to 
hold  and  devote  it  to  the  uses  and  purposes  of  the  de- 
nomination of  Christians  in  which  the  society  should 
be  included  that  obtained  and  acquired  it.  *  *  *  * 
"It  was  manifestly  unjust  to  allow  persons  becoming 
members  of  a  religious  society,  formed  for  the  purpose 
of  inculcating  particular  views,  by  their  subsequent 
votes,  to  appropriate  the  property  they  might  have 
done  nothing  to  acquire  to  the  promotion  of  views  of 
an  entirely  different  character  from  those  entertained 
by  the  persons  through  whose  contributions  the  prop- 
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erty  may  have  been  obtained.  This  was  the  practical 
abuse  which  the  Laws  of  1875-6  were  designed  in  the 
future  to  prevent,  and  they  are  required  to  be  so  con- 
strued as  to  carry  that  policy  into  effect."  To  the 
same  effect  are  The  Reformed  Presbyterian  Church  v. 
Botcden,  10  Abb.  K  Cas.  1;  Same  v.  Samte,  14  Abb.  N. 
Gas.  356;  Isham  v.  Fullager,  14  Abb.  N.  Cas.  363;  Field 
v.  Field,  9  Wend.  395. 

It  thus  appears  that  Petty  v.  Tooker,  supra,  so  con- 
fidently relied  on  for  a  rehearing,  is  no  longer  the  law 
OP  authority  either  in  or  out  of  the  state  of  New  York. 

Counsel  for  apx>ellees  cite  and  quote  from  Baptist 
Church  V.  Withercll,  3  Paige  (N.  Y.)  296,  without 
definitely  stating  what  point  it  is  designed  by  it  to 
support,  the  following  passage:  "All  questions  relat- 
ing to  the  faith  and  practice  of  the  church  and  its 
members,  belong  to  the  church  judicatories  to  which 
they  have  voluntarily  subjected  themselves."  If  it  is 
meant  by  this  to  support  the  proposition  that  the  ma- 
jority departing  from  the  faith  can  hold  the  property 
against  the  minority  adhering  thereto  in  a  case  of 
division,  the  answer  is  that  that  case  was  one  where 
the  church  was  incorporated  under  the  act  of  1813, 
and,  like  Petty  v.  Tooher,  supra,  was  governed  and  con- 
trolled by  that  statute,  and  hence  is  no  longer  author- 
ity in  the  state  of  New  York  or  elsewhere. 

But,  if  it  was  intended  to  support  the  proposition 
that  the  action  of  the  judicatories  of  the  Regular 
Baptist  Church  are  absolutely  binding  upon  the 
courts,  then  it  is  against  the  appellees,  because  the 
undisputed  evidence  shows  that  three  several  judica- 
tories of  that  denomination  had  decided  th^t  appel- 
lees had  departed  from  the  faith  as  expressed  in  the 
articles  of  faith  adopted  at  the  foundation  of  the 
church,  though  such  decisions  were  only  advisory. 
Vol.  145—26 
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And  now,  having  examined  all  the  cases  cited  in 
support  of  the  proposition  that  the  majority  of  a  di- 
vided church  may  repudiate  the  original  faith  and 
hold  the  property,  and  having  shown  that  those  cases 
lend  no  support  to  such  proi>osition  whatever,  and 
that  there  is  no  authority  to  that  effect  anywhere,  we 
proceed  to  examine  tbe  third  proposition,  namely, 
whether  the  appellants,  and  those  represented  by 
them,  ceased  to  have  any  interest  in  the  church  prop- 
erty by  their  alleged  expulsion  from  the  church.  The 
case  last  referred  to,  together  with  Latcyer  v.  Cipperly, 
7  Paige  (N.  Y.)  281,  are  both  referred  to  as  authority 
that  appellants  were  no  longer  members  of  the 
church,  but  thoee  eases  do  not  lend  any  support  to 
the  proposition  nor  to  any  proposition  urged  by 
counsel. 

The  contention  amounts  to  this:  the  church,  be- 
coming divided  into  two  factions  on  account  of  a  dif- 
ference in  religious  belief  and  faith,  the  majority  be- 
ing accused  by  a  minority  of  departing,  from  the  orig- 
inal faith,  they  sit  in  judgment  in  their  own  case,  pass 
solemn  judgment  in  their  favor  that  they,  being  a  ma- 
jority, and  hence  the  church,  had'  a  right  to  change 
the  faith,  and  hence  are  not  guilty  of  the  charge 

Appellees  assume  the  position  that  the  majority  had 
the  right  to  aict  as  the  judicatory  for  themselves,  and 
pass  solemn  judgment  upon  their  own  acts  and  ad- 
judge that  they  are  not  guilty  of  a  departure  from  the 
faith.  And  they  condemn  and  exclude  the  minority 
from  the  church,  and  thus  seek  to  preclude  the  civil 
courts  from  inquiring  into  the  charge  againsft  them. 
And  now  they  coolly  ask  this  court  to  adjudge  that 
their  action,  while  acting  as  judges  in  their  own  case, 
shall  be  conclusive,  not  only  on  the  opposite  party, 
but  conclusive  on  the  courts  as  well,  that  the  majority 
had  not  departed  from  the  faith,  and  that  the  minor- 
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ity  were  out  of  the  church  and  coulcj,  not  raise  the 
question  of  departure,  and  are  not  and  were  not  mem- 
bers of  the  Regular  Baptist  Church  of  Mount  Tabor, 
when  this  litigation  began.  This,  too,  in  the  teeth  of 
the  decision  of  three  of  the  church  judicatories  to  the 
contrary.  The  language  employed  by  the  Supreme 
Court  of  Iowa,  in  tlie  case  of  ML  ZUm  Baptist  Church  v. 
Whitmore,  83  la.  138,  13  L.  R.  A.  198,  referred  to  in 
the  original  opinion,  is  so  much  in  point  here 
that  we  appropriate  it.  "The  minority  lay  at 
the  door  of  the  majority  the  charge  of  heresy. 
The  majority  says:  *We  constitute  the  church. 
All  power  is  vested  in  the  church,  and,  hence 
in  us.  We  determine  that  the  charge  is  false.' 
This  is  the  precise  claim  made  by  the  appellees  as  to 
the  power  of  a  majority,  and  it  is  the  precis  action 
taken  by  the  appellees  as  a  majority  in  Mt.  Zion 
Baptist  Church,  after  which  the  council  was  called, 
the  action  of  which  it  would  now  repudiate.  *  ♦  ♦ 
"The  position  leads  to  this:  Consider  the  majority  of  a 
particular  Baptist  church  as  guilty  of  the  grossest 
violations  of  and  the  widest  departure  from  the 
church  covenants  and  faith.  Being  accused  by  the 
minority,  the  accused  sit  in  judgment,  which  it  de- 
clares in  its  own  favor,  and  then  pleads  the  judgment 
it  declares,  as  conclusive  of  its  innocence,  because  no 
other  man  or  body  of  men  has  authority  to  interfere. 
However  such  a  rule  may  serve  in  purely  eccle- 
siastical relations,  we  unhesitatingly  say  the  civil  law 
will  not  adhere  to  it  where  the  result  is  to  divert  trust 
I>roperty  from  its  proper  channel." 

This  position  of  appellees  at  once  assumes  the  truth 
of  the  very  proposition  that  is  in  dispute,  namely,  the 
claim  that  the  majority  faction  is  the  real  and  true 
Mount  Tabor  Regular  Baptist  Church.  Having  as- 
sumed that  as  a  fact,  they  seek  to  prove  it  by  showing 
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that  such  majority  has  excluded  the  minority  from 
the  church,  and  then  argue  that  the  appellants  being 
such  excluded  minority  cannot  raise  the  question  a* 
to  the  title  to  the  church  property,  elect  trustees,  or 
dispute  the  claim  of  the  majority  that  they  are  the 
church,  because  appellees,  being  such  excommunicated 
minority,  are  no  longer  members  of  the  church,  and 
have  no  interest  in  the  que^ion  as  to  who  constitutes 
the  church,  or  who  owns  the  church  property. 

The  only  thing  that  can  rescue  this  claim  from  the 
charge  of  unmitigated  assumption  pure  and  simple,  is 
the  contention  that  a  majority  faction  of  a  church 
divided  into  two  conflicting  bodies  on  account  of  dif- 
ferences as  to  the  standard  of  faith  is  the  real  and  true 
church.  That  contention,  we  have  seen,  has  no  founda- 
tion in  law  or  authority.  To  permit  such  majority, 
under  such  groundless  assumption,  to  exclude  or  ex- 
communicate the  minority,  who  still  adhere  to  the 
original  faith,  and  claim  to  be  the  church  so  as  to 
affect  property  rights,  would  be  a  reproach  to  the  law. 
It  would  be  the  law  making  the  title  to  the  property 
turn  upon  a  mere  trick.  Such  action  is  vastly  dif- 
ferent from  the  action  of  the  church  in  excommunicat- 
ing members  before  it  had  become  divided  into  two 
conflicting  bodies  on  account  of  such  differences  in  re- 
ligious belief.  The  minority  that  succeeded  in  the 
Iowa  case,  referred  to  above,  had  been  excluded  from 
the  church  by  the  majority  because  of  their  difference 
in  religious  belief  from  the  majority,  and  yet,  the 
claim  of  the  minority  tha*  it  constituted  the  real  Mt. 
Zion  Baptist  Church  was  sustained  by  tbe  Supreme 
Court  of  Iowa. 

There  were  three  churches  in  Wisconsin,  the  de- 
nominational name  by  which  they  were  known  was 
Koshkonong's  Lutheran  Congregations,  in  Dane  and 
Jefferson  counties.    The  three  churches  were  served 
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by  one  pastor.  One  was  known  by  the  name  of  the 
Eastern  Church,  another  by  the  name  of  the  Western 
Church,  and  the  other  by  the  name  of  the  Liberty 
Prairie  Chui'ch.  The  three  churches  in  many  things 
acted  jointly  in  their  business  affairs.  Each  one  of 
the  congregations  became  divided  on  the  doctrine  of 
election.  The  different  factions  in  each  congregation 
became  known  as  Missourians  and  anti-Missourians. 
In  an  action  by  one  faction  against  the  pastor,  repre- 
senting the  other,  for  the  possession  of  the  church 
property,  the  question  of  the  validity  of  the  exclusion 
of  one  faction  by  the  other  being  in  the  majority,  be- 
came involved  in  the  case,  being  the  case  of  the  West 
Koshhonong  Congregation  v.  Ottesen^  80  Wis.  62,  re- 
ferred to  in  the  original  opinion,  the  court  there  said : 
**But  it  is  here  objected  that,  even  if  a  corporation  was 
created  by  these  proceedings,  it  was  simply  a  corpora- 
tion of  the  anti-Missourian  faction,  and  did  not  repre- 
sent nor  succeed  to  the  rights  of  the  pre-existing  volun- 
tary organization  known  as  the  ^Eastern  Church;'  in 
other  words,  that  the  anti-Missourian  faction  had  not 
only  seceded  from  but  had  been  expelled  from  the 
Eastern  Church,  and  consequently,  could  form  no  cor- 
poration which  would  include  or  become  the  legal 
successor  of  the  voluntary  organization  known  as  the 
^Eastern  Church.'  This  objection  demands  careful 
consideration,  because,  if  the  anti-Missourians  were 
not  members  of  the  Eastern  Congregation,  they  could 
not  give  the  notice  required  by  section  1990,  R.  S.,  nor 
execute  the  cei-tificate  required  by  the  following  sec- 
tion, which  must  be  executed  by  the  members  of  the 
society.  The  question  is,  were  the  members  of  the 
anti-Missourian  minority  still  members  of  the  Eastern 
Church?  It  is  undeniably  true  that  they  were  mem- 
bers of  that  church  up  to  the  time  of  the  troubles  in 
1885  or  1886.    Have  they  lost  their  membership  since 
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that  time?  Now,  if  they  have  lost  their  membership, 
it  must  be  in  one  of  two  ways — either  by  voluntary 
withdrawal  or  by  expulsion.    ♦    ♦    * 

"We  cannot  entertain  for  a  moment  the  idea  that 
the  action  of  the  Miseourian  faction  in  the  Eastern 
Church,  in  March,  1887,  by  which  they  attempted  to 
declare  the  anti-Missouriane  as  withdrawn  or  sus- 
pended from  the  church,  has  in  fact  affected  the 
rig^hts  of  the  anti-Missourians  in  the  least"  The  same 
legal  principle,  under  like  circumstances,  is  distinctly 
recognized  in  Ifance  v.  Buby^  91  Tenn,,  at  page  303, 15 
L.  K.  A.  801. 

This  is  sufficient  to  dispose  of  all  the  cases  counsel 
cite  in  support  of  the  proposition,  that  civil  courts  are 
not  authorized  to  determine  whether  the  church  judi- 
catories decided  right  or  wrong,  and  hence  cannot,  in 
this  case,  determine  whether  the  minority  was  wrong- 
fully or  rightfully  expelled  from  the  churct.  They 
quote  from  Shannon  v.  Frost,  supra,  among  others  the 
following  passage:  "We  must  take  the  fact  of  ex- 
pulsion as  conclusive  proof  that  the  persons  exi>elled 
are  not  now  members  of  the  repudiating  church;  for, 
whether  right  or  wrong,  the  act  of  excommunication 
must,  as  to  the  fact  of  membership,  be  law  to  this 
Court.  For  every  judicial  purpose  in  this  case,  there- 
fore, we  must  consider  the  persons  who  were  expelled 
by  a  vote  of  the  Church,  as  no  longer  members  of  that 
Church,  or  entitled  to  any  rights  or  privileges  inci- 
dental to  or  resulting  from  membership  therein." 
They  cite  as  sustaining  this  proposition  Chase  v. 
Cheney,  58  111.  509;  The  ^Vh^te  Lick  Qimr.  Meet,  of  Friends 
V.  Same,  89  Ind.  136;  Lamh  v.  Cain,  129  Ind.  486,  14  L. 
R.  A.  518,  and  Bouldin  v.  Alexander,  15  Wall.  (TJ.  S.) 
131. 

There  is  no  question  but  that  the  proposition  stated 
is  thoroughly  settled  law.    But  it  is  equally  true  that 
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in  the  case  from  which  the  proposition  is  quoted,  there 
was  no  question  made,  and  none  arose  or  existed  in 
the  case,  as  to  the  authority  of  those  that  performed 
the  act  OP  adopted  the  resolution  or  order  of  expul- 
sion. It  was  not  denied  that  it  was  done  by  the 
church.  There  was  no  division  of  the  church  on  ac- 
count of  differences  in  religious  belief,  and  there  wa« 
no  division  on  any  other  account  Simply  the  church 
exi)elled  seven  members,  and  they,  uniting  with 
others,  formed  a  new  organization  and  claimed  the 
right  to  use  the  church  house  a  part  of  the  time;  con- 
tending that  they  had  been  wrongfully  expelled,  but 
did  not  deny  that  the  church  had  expelled  them.  But 
here  it  is  denied  that  the  expulsion  was  by  the  church. 
We  agree  that  no  judicial  inquiry  can  be  made  as  to 
whether  the  act  of  the  church  in  expelling  members  is 
right  or  wrong,  fair  or  unfair,  so  long  as  such  act  is 
in  harmony  with  the  law  of  the  church.  Nor  can  any 
such  inquiry  be  allowed  as  to  whether  the  laws, 
usages,  practice,  or  faith  of  the  church  are  right  or 
wrong.  That  belongs  to  the  exclusive  province  of  the 
church,  to  fix,  order,  and  establish.  And  when  the 
church  acts  within  its  sphere  or  province,  such  act 
or  acts  are  universally  held  binding  and  conclusive, 
not  only  upon  the  members  of  the  church,  but  also 
on  the  secular  or  civil  courts,  even  where  the  rights 
of  proi)erty  are  involved,  and  are  dependent  upon  the 
action,  rules  or  orders  of  the  church. 

But  it  must  be  the  act  of  the  church,  and  not  the 
act  of  persons  who  are  not  the  church.  In  this  case  it 
was  not  denied  that  the  church  had  become  divided 
into  two  conflicting  bodies,  the  minority  charging  that 
the  majority  had  departed  from  the  standard  of  faith 
set  up  at  the  foundation  of  the  church,  and  that  both 
factions  were  claiming  to  be  the  church,  and  both  act- 
ing accordingly  when  the  expulsion  took  place. 
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The  evidence  shows  that  each  faction,  thus  claiming 
to  be  the  church,  expelled  the  other. 

How  absurd  it  is,  then,  to  say,  as  counsel  do  in  this 
case,  that  there  can  be  no  inquiry  beyond  the  fact  of 
expulsion,  to  determine  whether  appellants  are  still 
members  of  the  church. 

Appellees'  proposition  is  that  appellants  are  not 
members  because  they  have  been  expelled  by  the 
church.  It  is  not  sufficient  to  make  good  this  claim  to 
prove  the  mere  act  of  expulsion,  because  that  only 
proves  one  part  of  the  claim.  The  other  part  is  that 
the  act  of  expulsion  was  done  by  the  church,  not 
merely  by  persons  claiming  to  be  the  church,  but  by 
those  who  were  really  and  truly  the  church.  If  the 
evidence  falls  short  of  proving  both  parts  of  the  claim, 
then  the  evidence  does  not  prove  tlie  claim  that  ap- 
pellants are  not  members  of  thie  church.  It  is  con- 
ceded that  they  were  members  unless  the  church  has 
expelled  them.  Thfe  evidence  showing  that  there  were 
two  conflicting  bodies,  each  made  up  of  members  of 
this  church,  and  each  claiming  to  be  the  only  real  and 
true  Mount  Tabor  Regular  Baptist  Church,  and  each 
of  such  bodies  having  expelled  all  the  members  of  the 
other  from  that  church,  as  shown  by  the  evidence,  it 
inevitably  follows  that  the  court  must  judicially  in- 
vestigate the  question  which  of  the  two  conflicting 
bodies  is  the  real  and  true  church,  before  it  can  deter- 
mine that  anybody  has  been  expelled  therefrom  and 
ceased  to  be  a  member  or  members  thereof.  When 
such  investigation  results  in  establishing  that  one  of 
these  bodies  is  the  real  church,  that  ends  the  whole 
controversy  in  this  case,  without  any  inquiry  about 
expulsions;  tliat  is  so  because  the  expulsions  occurred 
after  the  division.  Appellants'  counsel,  with  tireless 
ingenuity,  put  the  cart  before  the  horse  by  flrst  at- 
tempting to  show  that  appellants  were  expelled  in 
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order  to  reach  a  resting  ground  for  the  claim  that  ap- 
pellees, and  those  represented  by  them,  are  the 
church.  But  no  rational  man  can  say  that  either  of 
the  expulsions  mentioned  has  changed  the  relations 
of  either  body  to  the  church,  unless  such  expulsioai 
was  the  act  of  the  churclu 

It  was  quite  unnecessary  for  appellees^  counsel  to  re- 
sort to  or  rely  on  the  act  of  expulsion,  if  their  other 
oft-repeated  claim  wajs  well  founded,  namely,  that  the 
majority  of  a  church,  divided  on  account  of  religious 
differences,  is  the  church.  It  is  conceded  that  the 
church  was  so  divided,  each  of  the  two  bodies  claiming 
to  be  the  only  true  and  real  Mount  Tabor  Eegular 
Baptist  Church.  Both  claims  cannot  be  admitted, 
hence  judicial  investigation  must  inevitably  be  re- 
sorted to,  to  ascertain  which  is  the  true  church,  and  ex- 
pulsions, since  the  separation  by  either  side,  can  throw 
no  light  upon  that  investigation.  What  is  the  touch- 
stone that  tests  which  of  the  conflicting  claimants  is 
the  true  Mount  Tabor  Begular  Baptist  Church?  This 
court  in  White  Lick  Quar.  MeeLyetCyY.Samey  89  Ind.  136, 
supray  furnished  an  answer.  It  is  there  said :  "The  title 
to  the  proi)erty  of  a  divided  church  is  in  that  part  of 
the  organization  which  is  acting  in  harmony  with  its 
own  law;  and  the  ecclesiastical  laws,  usages,  customs, 
principles,  and  practices  which  were  accepted  and 
adopted  by  the  church  before  the  division  took  place, 
constitute  the  standard  for  determining  which  of  the 
contesting  parties  is  in  the  right.  Watson  v.  JoneSy 
mipra;  McGinim  v.  Watsoriy  41  Pa.  St  9;  Winebrenner  v. 
Colder^  43  Pa.  St.  244;  Schnorr' s  Appealy  67  Pa.  St.  138, 
5  Am.  R.  415;  RoshVs  Appcaly  69  Pa.  St  462,  8  Am.  R. 
275." 

And  again,  in  Lamb  v.  Cairij  129  Ind.  510,  this 
court  further  answered  the  question  thus:  "Where  it 
is  alleged,  in  a  cause  properly  pending,  that  property 
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thus  dedicated  is  being  diverted  from  the  use  intended 
by  the  donor,  by  teaching  a  doctrine  different  from 
that  contemplated  at  the  time  the  donation  was  made, 
however  delicate  and  difficult  it  may  be,  it  is  the  duty 
of  the  court  to  inquire  whether  the  party  accused  of 
violating  the  trust  is  teaching  a  doctrine  so  far  at 
variance  with  that  intended  as  to  defeat  the  objects 
of  the  trust,  and  if  the  charge  is  found  true,  to  make 
such  orders  in  the  premises  as  will  secure  a  faithful 
execution  of  the  trust  confided.  Watson  v  Jones^ 
supra;  Miller  v.  QahlCy  2  Denio.  492;  Attomci/'Generalj 
ex  rd.y  V.  Pearson^  3  Mer.  353;  Watkins  v.  Wilcox j  66 
N.  Y.  654;  Attorney-Generaly  ex  rel.y  v.  Town  of  Dublin^ 
38  N.  H.  459;  Happy  v.  Morton j  33  111.  398;  Fadness  v. 
Braunborgy  73  Wis.  257." 

The  rule,  as  stated  by  the  Supreme  Court  of  Illinois 
in  Ferraria  v.  VasconcelloSy  31  111.  54,  55,  and  recognized 
by  a  great  many  decisions  in  courts  of  last  resort  in 
other  states,  is  as  follows :  "As  a  matter  of  law,  as  I 
understand  the  decisions,  the  rule  is  that  where  a 
church  is  erected  for  the  use  of  a  particular  denom- 
ination, or  religious  persuasion,  a  majority  of  the 
members  of  the  church  cannot  abandon  the  tenets 
and  doctrines  of  the  denomination,  and  retain 
the  right  to  the  use  of  the  property;  but  such 
secessionists  forfeit  all  right  to  the  property, 
even  if  but  a  single  member  adheanes  to  the 
original  faith  of  the  church.  This  rule  is  founded  in 
reason  and  justice,  and  is  not  departed  from  in  this 
case.  Church  property  is  rarely  paid  for  by  those 
alone  who  there  worship,  and  those  who  contribute  to 
its  purchase  or  erection  are  presumed  to  do  so  with 
reference  to  a  particular  form  of  worship  or  to  pro- 
mote the  promulgation  or  teachings  of  particular  doc- 
trines or  tenets  of  religion,  which,  in  their  estimation, 
tend  most  to  the  salvation  of  souls;  and  to  pervert  the 
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property  to  another  purpose  is  an  injustice  of  the  same 
character  as  the  application  of  other  trust  prope^rty  to 
purposes  other  than  those  designed  by  the  donor. 
Hence  it  is,  that  those  who  adhere  to  the  original 
tenets  and  doctrines  for  the  promulgation  of  which  a 
church  has  been  erected,  are  the  sole  beneficiaries,  de- 
signed by  the  donors;  and  those  who  depart  from  and 
abandon  these  tenets  and  doctrines  cease  to  be  bene- 
ficiaries, and  forfeit  all  claim  to  the  title  and  use  of 
such  property.  These  are  the  principles  on  which  all 
these  decisions  are  founded;  and  so  long  as  we  keep 
these  principles  distinctly  in  view,  we  can  have  no 
great  difficulty  in  applying  them  to  the  facts  of  each 
particular  case.     *    *    *     ." 

The  same  rule  was  stated  by  the  Supreme  Court  of 
Iowa,  in  Mt.  Zion  Baptist  Church  v.  WhitmorCy  supra^ 
as  follows:  "Upon  authority  so  general  as  to  be  be- 
yond question  it  is  held,  that  property  given  or  set 
apart  to  a  church  or  religious  association,  for  its  use 
in  the  enjoyment  and  promulgation  of  its  adopted 
faith  and  teachings,  is  by  said  church  or  association 
held  in  trust  for  that  purpose,  and  any  member  of  the 
church  or  association  less  than  the  whole,  may  not 
divert  it  therefrom."  Accordingly,  it  is  said  by 
Sharswood,  J.,  speaJdng  for  the  Supreme  Court 
of  Pennsylvania,  in  Schnorr^s  Appeal^  67  Pa.  St., 
cited  in  the  original  opinion,  that:  "In  church 
organizations,  those  who  adhere  and  submit  to 
the  regular  order  of  the  church  •  ♦  »  though 
a  minority  are  the  true  congregation  and  cor- 
poration, if  incorporated."  Chief  Justice  Shaw,  speak- 
ing for  the  Supreme  Court  of  Massachusetts  in  a  sim- 
ilar case,  StehUns  v.  Jennings^  27  Mass.,  at  page  181, 
said:  "That  an  adhering  minority  of  a  local  or  terri- 
torial parish,  and  not  a  seceding  majority,  constitutes 
the  church  of  such  parish  to  all  civil  purposes,  was 
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fully  settled  in  Baker  v.  FaleSy  16  Mass.  R  503,  and 
Sandwich  v.  Tilden^  there  cited/'  To  the  same  effect 
is  RashVs  Appealj  supra^  and  many  other  cases,  too 
numerous  to  cite.  Therefore,  it  follows  that  if  the 
minority  were  acting  in  harmony  with  the  eccle- 
siastical laws  of  the  church,  and  were  adhering  to  the 
faith,  and  the  majority  w^ere  not,  the  minority,  in  law, 
was  the  real  and  true  Mount  Tabor  Regular  Baptist 
Church. 

One  of  the  very  cases  relied  upon  by  appellants' 
counsel,  Bouldin  v.  Akxandcry  15  Wall,  139,  140,  the 
Supreme  Court  of  the  United  States  said:  "It 
may  be  conceded,  that  we  have  no  power  to  revise  or 
question  ordinary  acts  of  church  discipline,  or  ex- 
cision from  membership.  We  have  only  to  do  with  the 
rights  of  property.  As  was  said  in  Shannon  v.  Frost j 
we  cannot  decide  who  ought  to  be  members  of  the 
church,  nor  whether  the  excommunicated  have  been 
regularly  ox  irregularly  cut  off.  We  must  take  the  fact 
of  excommunication  as  conclusive  proof  that  the  per- 
sons exscinded  are  not  members.  But  we  may  inquire 
whether  the  resolution  of  expulsion  was  the  act  of  the 
church,  or  of  persons  who  were  not  the  church  and 
who  consequently  had  no  right  to  excommunicate 
others." 

It  follows,  as  conclusively  as  that  two  and  two  make 
four,  that  appellants,  and  those  acting  with  them,  did 
not  cease  to  be  members  of  the  church  by  the  act  of 
the  majority  in  expelling  them,  if  we  were  right  in  the 
original  opinion  in  holding  that  such  majority  had 
departed  from  the  chosen  faith,  declared  in  the 
articles  of  faith  adopted  at  the  foundation  of  the 
church,  and  were  teaching  doctrines  contrary  thereto, 
because  the  unbroken  line  of  judicial  authority  every- 
where, as  we  have  seen,  declares  the  law  to  be,  in  such 
case,  that  such  majority  was  not  the  real  and  true 
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Mount  Tabor  Regular  Baptist  Church,  an^  could  not 
expel  anybody  from  it,  but  that  the  minority  repre- 
sented by  the  appellants,  were  that  church,  because 
they  were  acting,  as  we  there  held,  in  accordance  with 
the  law  of  the  church  in  adhering  to  the  faith,  and 
teaching  the  doctrines  expressed  in  such  articles  of 
faith. 

This  brings  us  in  the  natural  order  to  the  first  prop- 
osition on  which  a  rehearing  is  asked,  namely,  that 
our  former  conclusion  that  the  evidence  showed  such 
departure  from  the  faith  by  the  appellees,  and  those 
represented  by  them,  the  majority,  is  based  on  an  in- 
correct statement  of  the  facts  established  by  the 
evidence. 

The  conflicting  doctrines  held  by  the  two  bodies  are 
known  as  the  "means  doctiine,"  held  to  by  the  ma- 
jority, and  the  "anti-means  doctrine,"  held  to  by  the 
minority.  The  epitome  of  the  two  doctrines  may  be 
stated  thus:  The  "anti-means  doctrine"  is  a  be- 
lief and  faith  that  conversions  of  sinners  to 
Christianity  and  the  salvation  of  human  souls 
is  not  and  cannot  be  brought  about  or  aided 
by  any  human  means  or  effort  whatever,  but 
that  the  same  must  be  and  is  wholly  and  en- 
tirely the  work  of  the  Lord.  The  "means  doctrine"  is 
a  belief  and  faith  in  the  exact  opposite,  that  such  con- 
versions and  salvation  may  be  aided  by  the  use  of 
human  means. 

There  is  no  controversy  about  the  meaning  of  the 
two  terms  "means"  and  "anti-means,"  nor  as  to  the 
conflicting  beliefs  as  above  expressed,  but  the  strange 
charge  is  now  made  that  the  "anti-means"  party  are 
the  ooes  that  have  departed  from  the  faith,  and  that 
the  "means  doctrine''  was  the  original  doctrine  of  the 
church.  And  out  of  the  vast  volume  of  about  600 
pages  of  evidence  appellees'  learned  counsel  are  only 
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able  to  point  to  these  lines  in  evidence  as  establishing 
that  fact  in  the  testimony  of  Elder  Shirley,  to-wit: 
"It — Mount  Tabor  Church — has  always  been  means 
since  my  knowledge  of  it  So  far  as  I  know  of  its 
church  history  it  has  been  means  since  the  beginning 
of  its  constitution." 

Counsel  say  of  this  evidence,  that:  "On  the  other 
band,  the  appellants  did  not  introduce  a  single  wit- 
ness to  contradict  the  teetimo'ny  of  Elder  Shirley  on 
that  proposition,  or  prove  that  Mount  Tabofr  Church 
was  or  ever  had  been  anti-means  In  its  doctrines  or 
teachings,  and  not  a  single  witness  so  testified.  In 
the  evidence  of  all  the  witnesses  examined  during  the 
protracted  trial  of  this  case,  there  was  not  a  word 
from  any  one  of  them  to  sustain  the  assumption  on 
which  this  opinion  is  predicated,  that  the  ^means' party 
had  departed  from  the  faith  on  which  Mount  Tabor 
Church  was  constituted."  This  sweeping  and  start- 
ling declaration  is  made  in  defiance  of,  and  by  ignoring 
the  conclusive  documentary  and  other  evidence  ad- 
duced. It  treats  the  articles  of  faith  put  in  evidence,  as 
having  no  force,  and  it  ignores  the  evidence  of  the 
solemn  decisions  of  two  councils  of  the  churches,  and 
the  decision  of  the  Danville  Association,  that  the  ma- 
jority, or  "means"  party,  had  departed  from  the  faith 
as  expressed  in  the  articles  of  faith,  and  that  the  "anti- 
means"  party,  the  minority,  were  still  adhering  to  that 
faith,  and  were  the  real  and  true  and  only  Mount 
Tabor  Regular  Baptist  Church.  It  is  true,  the  de- 
cisions of  these  three  ecclesiastical  tribunals  recog- 
nized judicatories  of  that  church,  were  not  conclusive 
on  the  parties  according  to  the  governmental  polity 
of  the  church,  but  advisory  only;  but  nevertheless,  as 
was  said  by  the  Supreme  Court  of  the  United  States 
in  Botildin  v.  'Alexander^  mtpray  such  decisions  "are  per- 
suasive evidence"  of  the  facts  thus  decided. 
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And  here  we  notice,  counsel  urge  that  appellants  re- 
lied hitherto  on  the  theory  that  the  decision  of  the 
Danville  Association  was  conclusive  evidence  of  such 
departure,  and  we,  having  decided  that  it  was  not  con- 
clusive, but  advisory  only,  appellants,  it  is  contended, 
must  succeed  on  that  theory  or  fail.  The  theory  on 
which  the  appeal  was  sought  to  be  maintained,  is  that 
the  finding  was  contrary  to  law,  in  that  it  was  con- 
trary to  the  evidence.  Appellants'  contention  that 
the  decision  of  the  Danville  Association  was  conclu- 
sive evidence  of  the  charge  of  departure,  was  not  in- 
consistent with  the  specification  in  the  motion  for  a 
new  trial,  that  the  finding  was  contrary  to  the  law  and 
the  evidence  in  the  case.  It  was  not  essential  to  that 
theory  that  the  evidence,  or  one  item  of  it,  should  be 
conclusive  against  appellees,  but  it  was  a  sufficient 
maintenance  thereof  that  the  finding  was  contrary  to 
the  evidence,  without  showing  that  any  particular 
item  of  it  was  conclusive  of  the  fact  it  tended  to  prove. 

Two  of  the  articles  of  faith  read  thus:  "Fourth — 
We  believe  in  the  election  by  grace,  according  as  He 
has  chosen  us  in  Him  before  the  foundation  of  the 
world,  that  we  should  be  holy  and  without  blame  be- 
fore Him,  in  love,  having  predeirtinated  us  to  the  adop- 
tion of  children  by  Jesus  Christ,  to  crown  us  accord- 
ing to  the  good  pleasure  of  His  will.  Fifth — We  be- 
lieve that  sinners  are  justified  by  the  righteousness  of 
God,  w^hich  is  in  Christ  Jesus  imputed  to  them  by 
Divine  and  supernatural  operation  of  the  spirit  of 
God,  and  that  they  are  kept  by  the  power  of  God 
through  unto  salvation.^'  In  all  this  long  controversy 
it  has  never  been  hinted  by  a  single  witness  that  this 
declaration  of  faith  was  consistent  with  the  means 
doctrine,  nor  have  counsel  for  appellees,  in  all  their 
long  and  earnest  argument,  either  on  the  original 
hearing  or  on  this  petition  for  rehearing,  claimed  that 
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the  decisions  by  the  three  several  judicatories  of  the 
church  had  wrongly  construed  the  articles  of  faith  to 
be  in  conflict  with  the  "means  doctrine." 

Xor  is  there  a  scintilla  of  evidence  that  there  was 
ever  but  the  one  construction  put  upon  this  declara- 
tion of  faith.  What,  then,  was  this  long  protracted 
hearing  of  evidence  about,  occupying  about  ten  days, 
if  the  item  of  evidence  we  have  quoted  was  uncontra- 
dicted? Why  it  was  all,  except  that  item,  devoted  to 
an  effort  on  the  part  of  appellees  to  prove  that  the  ma- 
jority in  a  church  with  a  congregational  form  of  gov- 
ernment, as  here,  could  change  at  pleasure  their 
standard  of  faith.  Hence  it  was  that  the  discussion 
of  the  item  of  evidence  in  question  in  appellees'  orig- 
inal brief  occupied  only  two  lines,  antl  in  the  present 
brief  of  over  sixty  pages,  only  a  little  over  a  page  is 
devoted  to  this  item  of  evidence.  The  whole  evidence 
proceeded  on  the  theory  of  a  conceded  departure  in 
faith  by  the  majority  and  an  attempted  justification 
thereof  on  the  ground  that  the  majority  had  the  right 
to  change  or  alter  the  faith  and  doctrine  of  the  church, 
unless  the  item  of  evidence  in  question  can  be  con- 
strued as  a  denial  of  such  departure  by  the  majority. 
That  theory  still  occupies  all  of  appellees'  elaborate 
brief  except  a  page  or  two.  But  there  is  still  another 
item  of  evidence  of  a  very  vital  and  controlling  char- 
acter that  counsel  ignore.  And  that  is,  that  the 
church  record,  put  in  evidence,  shows  that  when  the 
church  was  organized  it  was  named  a  "Regular  Bap- 
tist Church,"  and  its  denominational  name  has  never 
been  changed. 

No  principle  is  better  settled  than  that  property 
conveyed  to  trustees  for  the  use  of  a  church  by  its  de- 
nominational name,  as  was  the  case  here,  creates  a 
trust,  for  the  promulgation  of  the  tenets  and  doctrines 
of  that  denomination.    Hah  v.  Everetty  53  N.  H.  9,  s.  a 
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16  Am.  R.  118,  191;  Ferraria  v.  Vasconcelos,  supra; 
Kniskern  v.  Lutheran  Churches^  1  Sanf .  Ch.  supra; 
First  Presbyterian  Church  v.  Bowdin^  supra;  Miller  v. 
Gable^  •supra. 

HiBtory  records  that  one  branch  of  the  Baptist  de- 
nomination is  what  is  known  as,  and  called  Regular 
Baptists.  History  says  that  they  are  strongly  Calvin- 
istic  in  doctrine.  American  Church  History,  vol.  1, 
p.  19.  A  summary  of  their  articles  of  faith,  by  the 
same  history,  is  stated  as  follows:  "Articles  1  and  2 
state  the  doctrine  of  the  Trinity,  and  accept  the  Scrip- 
tures of  the  Old  and  New  Testament  as  the  word  of 
G  od  and  only  *rule  of  faith  and  practice ;'  Article  3  de- 
clares that  *God  chose  his  people  in  Christ  Jesus  be- 
fore the  foundation  of  the  world'  and  ^predestinated 
them  unto  the  adoption  of  children;'  Article  4,  that 
man  is  a  sinner  and  consequently  in  a  lost  condition ; 
Article  5,  that  he  has  no  power  of  his  own  free  will 
and  ability  to  recover  himself  from  his  fallen  state; 
Article  6,  that  sinners  are  *  justified  in  the  sight  of  God 
only  by  the  righteousness  of  Jesus  Christ ;'  Article  7, 
that  the  elect  are  ^called  and  regenerated  by  the  Holy 
Spirit  through  the  Gospel;'  Article  8,  that  nothing 
can  separate  true  believers  from  the  love  of  God,  and 
that  they  shall  be  kept  by  the  power  of  God  through 
faith  unto  salvation."  American  Church  History,  Vol. 
1,  p.  21, 1893. 

This  is  Calvinistic  doctrine,  and  corresponds  exactly 
to  the  doctrine  designated  in  the  evidence  as  "anti- 
means''  doctrine.  Tyler's  Ecclesiastical  Law,  sections 
830,  831. 

The  doctrine  designated  in  the  evidence  as  the 
**means  doctrine"  corresponds  exactly  to  what  is 
known  as  Arminian  doctrine.  Tyler's  Ecclesiastical 
Law,  sections  830,  831. 

Vol.  145—27 


J 
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These  two  doctrines,  in  the  light  of  historical  facts^ 
of  which  courts  take  notice,  are  recognized  aa  in  irrec- 
oncilable conflict  in  Miller  v.  Gaftfc,  supra. 

But  there  is  another  item  of  vital  and  controlling 
evidence  which  counsel  ignore.  It  is  evidence  which 
shows  that  appellees,  and  the  majority  acting  with, 
and  represented  by  them,  construed  the  articles  of 
faith  and  the  denominational  tenets  of  the  Itegular 
Baptist  Church  to  be  in  conflict  with  the  "means  doc- 
trine," just  as  the  two  councils  and  the  association 
had.  After  a  two  years'  struggle  by  the  contending 
factions,  seeking  recognition  and  admission  to  the 
Danville  Association,  to  which  the  church  belonged, 
and  each  claiming  that  it  was  the  only  true  Mount 
Tabor  Regular  Baptist  Church,  the  majority  party 
was  disowned  and  refused  admittance  because  of  such 
departure  from  the  faith,  and  the  minority  party  re- 
ceived and  recognized  as  the  church;  the  majority 
party  went  home  and  organized  a  new  association,  and 
after  grave  deliberation,  they  named  it  "The  Mount 
Tabor  Means  Baptist  Association."  Thus  it  will  be 
seen  that  the  denominational  name  of  Begular  Baptist 
was  changed  by  dropping  out  the  word  regular,  which 
distinguishes  that  denomination  of  Baptists  in  the 
United  States  from  twelve  or  thirteen  other  denomina- 
tions of  Baptists.  And  in  the  place  of  the  word  "Regu- 
lar^' they  substituted  the  word  "means."  American 
Church  History,  Vol.  1,  p.  18.  There  is  no  such  church 
known  to  history  as  Means  Baptists. 

If  the  church  was  and  always  had  been  a  "means" 
church,  if  the  denominational  faith  and  belief  was  in 
the  means  doctrine,  then  the  denominational  name  of 
"Regular  Baptist"  carried  that  idea  with  it,  and  there 
was  no  cause  for  changing  it.  As  was  said  in  Hale  v. 
Everett,  supra:  "A  society  which  should  take  for  its 
name  *The  First  Societv  of  Roman  Catholics  in  C,'  or 
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'The  Fir»t  Society  of  Presbyterians  in  C/  or  'The  First 
Sodety  of  Quakers  in  C/  would  be  underwood  as 
made  up  of  persons  of  the  sect  which  the  name  of  the 
society  indicated;  and  if  a  donation  of  a  church  had 
been  made  to  certain  persons  *  *  *  to  be  forever 
subject  to  the  control  of  the  First  Society  of  Roman 
Catholics  in  C  *  *  *  the  trust  would  have  been 
held  subject  to  the  control  of  such  of  the  society,  and 
such  only,  as  adhered  to  the  fundamental  doctrines  of 
the  society  as  indicated  by  the  name,  even  though  they 
might  be  a  minority  of  those  who  at  first  were  num- 
bered among  its  members/^ 

By  dropping  out  the  very  word,  and  the  only  word, 
from  the  denominational  name  that  distinguished  the 
denomination  from  twelve  or  thirteen  other  sects  of 
Baptists,  and  substituting  in  its  place  the  word 
''means,"  about  which  the  whole  trouble  had  arisen, 
i«  an  act  that  as  plainly  construes  the  articles  of 
faith  and  the  tenets  of  the  denomination  to  be  in  con- 
flict with  the  means  doctrine,  as  any  act  could  be  on 
the  part  of  the  majority.  If  the  means  doctrine  was 
taught  in  the  articles  of  faith,  if  it  belonged  to  the 
tenets  of  the  denomination,  the  majority  would  have 
refused  to  the  last  to  change  the  name. 

This  change  was  a  frank  confession,  on  the  part  of 
the  majority,  at  a  time,  perhaps,  when  the  uppermost 
thought  in  their  minds  was  to  express  their  belief  that 
the  denominational  name  "Regular  Baptist  Church'' 
did  not  carry  with  it  a  correct  expression  of  their  re- 
ligious faith  and  belief,  and  that  the  articles  of  faith 
did  not  do  so.  And  the  act  of  the  minority  in  adher- 
ing to  the  old  name  is  equally  significant.  Thus  it  is 
that  the  majority,  represented  by  the  appellees,  have, 
by  an  unequivocal  act,  placed  the  same  construction 
upon  the  articles  of  faith  and  the  tenets  of  the  denom- 
ination that  the  minority,  the  two  councils  and  the  as- 
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sociatioD  have  in  deciding  that  the  means  doctrine  is 
a  departure  from  the  faith  as  expressed  in  the  articles 
of  faith. 

And  the  civil  courts  accept  the  construction  placed 
upon  the  ecclesiastical  laws  of  an  ecclesiastical  body 
by  such  body  as  binding  on  the  civil  courts,  Latiih 
V.  Cain,  supra;  White  Lick,  etc.,  v.  White  Licky  etc.^  supra; 
Mt  Zion  Baptist  Church  v.  Whitmorey  supra. 

Here,  both  the  conflicting  bodies,  as  well  as  the 
ecclesiastical  courts  of  the  denomination,  have  so  con- 
strued the  articles  of  faith  and  the  denominational 
tenets  as  to  hold,  impliedly  at  least,  that  the  means 
doctrine  is  a  departure  therefrom.  That  construction 
is  binding  on  this  court 

The  articles  of  faith  being  a  solemn  written  com- 
pact, are  conclusive  on  the  question  of  faith. 

If  the  item  of  testimony,  quoted  from  Elder  Shirley, 
was  in  conflict  with  the  articles  of  faith  thus  con- 
strued, his  testimony  being  oral  only,  it  cannot  be  con- 
sidered in  opposition  to  the  written  compact  Robin- 
son V.  Snyder^  97  Ind.  56;  Oiler  v.  Rodkey,  17  Ind. 
600;  Symmcs  v.  Brown,  13  Ind.  318.  But,  aside  from 
that,  his  testimony,  when  examined,  may  be  har- 
monized with  all  the  other  evidence,  which  it  is  the 
duty  of  the  court  or  jury  to  do,  if  that  can  be  reason- 
ably done. 

He  was  speaking  from  his  standpoint.  He,  and  all 
the  witnesses  on  that  side,  were  testifying  that  the 
majority  couBtituted  the  church.  As  the  learned 
counsel  have,  in  the  brief  on  this  petition,  repeated 
nearly  fifty  times,  that  the  majority  is  the  church  and 
the  church  is  the  majority.  He  said:  "So  far  as  I 
know  of  its  church  history,  it  has  been  means  since 
the  beginning  in  its  constitution,"  that  is,  according 
to  all  the  witnesses  on  that  side,  the  majority  is  the 
church.    Therefore,  he  means  that  the  majority,  so  far 
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as  he  knows,  believes  in  the  means  doctrine.  That 
fact  was  not  denied.  How  it  wa&  at  the  constitution 
of  the  church  he  does  not  state.  What  did  he  know? 
He  was  speaking  more  than  fifty  years  after  the 
church  was  founded,  and  only  sjwke  so  far  as  he  knew. 
He  testified  that  he  was  but  a  bov  in  1859,  which  was 
twenty-four  years  after  the  church  was  founded.  He 
did  not  profess  to  know  what  the  original  faith  was, 
on  which  the  church  was  constituted.  Such  testi- 
mony, it  has  been  held,  affords  no  information  as  to 
what  the  original  faith  was  on  which  the  church  was 
founded,  and  the  faith  at  that  time  is  the  vital  and 
turning  point.  Kniskem  v.  LutJieran  Churches,  supra; 
RoshVs  Appealy  supra;  so  that  there  is  really  no  conflict 
between  the  item  of  testimony  in  question  and  the 
articles  of  faith,  and  other  evidence  as  to  what  the 
original  faith  of  the  church  was;  but  if  there  was  such 
conflict  the  solemn  written  compact  must  be  held  con- 
clusive. 

The  fourth  and  last  proposition  made  is,  that  appel- 
lants were  not  legally  elected  trustees  by  the  minor- 
ity, because  there  was  no  vacancy  in  such  offices,  and 
that  a  minority  could  not  elect,  and  hence  api)ellants 
could  not  maintain  this  suit  In  Schnorr^s  Appeal^ 
supra,  Sharswood,  J.,  speaking  for  the  court,  said: 
"The  corporation  or  society  are  trustees,  and  can  no 
more  divert  the  property  from  the  use  to  w^hich  it  was 
originally  dedicated,  than  any  other  trustee  can.  If 
they  should  undertake  to  divert  the  funds,  equity  will 
raise  some  other  trustee  to  administer  them  and  apply 
them  according  to  the  intention  of  the  original  donors 
or  subscribers."  That  was  a  case  where  both  factions, 
as  here,  had  elected  trustees.  To  the  same  effect  are 
several  of  the  cases  cited  in  this  and  the  original 
opinion. 

But  there  is  another,  and  i)erhaps  a  more  conclusive 
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reason  why  the  legality  of  the  election  of  the  appellees 
in  this  case  is  not  to  be  considered,  and  that  is  there 
was  no  issue  under  which  the  authority  of  the  appel- 
lants as  trustees  to  sue  could  be  inquired  into. 

The  complaint  shows  on  its  face  that  appellants 
sued  in  their  capacity  as  trustees  of  Mount  Tabor 
Regular  Baptist  Church. 

The  only  answer  to  the  complaint  reads  thus:  "The 
defendants  in  the  above  case  for  answer  say,  that  the 
said  Albert  Smith,  Samuel  Schenck  and  Thomas  Shep- 
herd are  not  the  trustees  of  the  Mount  Tabor  Regular 
Baptist  Church,  and  were  not  at  the  time  of  the  com- 
mencement of  this  action;  that  the  defendants,  Robert 
G.  Pedigo,  Preston  Smith  and  Levi  Shirley,  are  the 
trustees  of  said  church  and  corporation,  and  were  so 
at  the  time  of  the  commencement  of  this  suit,  and  the 
said  defendants  deny  each  and  every  allegation  in  said 
complaint  contained.  Wherefore  they  demand  judg- 
ment for  costs  and  all  proper  relief.^'  This  answer 
was  verified.  But  it  was  a  palpable  attempt  to  defeat 
the  merits  by  dilatory  matter  in  abatement,  that  has 
nothing  to  do  with  the  merits  by  commingling  them 
together.  They  sought  to  ivy  the  merits  under  cover 
of  matter  in  abatement;  and  failing  in  their  defense 
on  the  merits,  fall  back  on  the  matter  in  abatement, 
and  insist,  not  on  abating  the  suit,  but  on  a  finding 
and  judgment  in  their  favor  on  the  merits.  The  com- 
mon law  would  not  i)ermit  this  to  be  done,  and  for  a 
long  time  our  code  was  construed  not  to  have  changed 
the  common  law  in  this  respect,  but  it  was  afterwards 
construed  to  have  modified  the  common  law  so  as  to 
allow  matter  in  abatement  and  in  bar  to  be  pleaded 
together  in  the  same  answer.  But  immediately  there- 
after the  legislature  enacted  the  following:  "Plead- 
ings denying  the  jurisdiction  of  the  court,  or  in  abate- 
ment of  the  action,  and  all  dilatory  pleadings,  must 
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be  supported  by  affidavit.  The  character  or  capacity 
in  which  a  party  sues  or  is  sued,  and  the  authority  by 
virtue  of  vs^hich  he  sues,  shall  require  no  proof  on  the 
trial  of  the  cause,  unless  such  character,  capacity,  or 
authority,  be  denied  by  a  pleading  under  oath,  or  by 
an  affidavit  filed  therewith.  An  answer  in  abatement 
must  precede,  and  cannot  be  pleaded  with  an  answer 
in  bar,  and  the  issue  thereon  must  be  tried  first  and 
separately.  If  the  issue  be  found  against  the  answer, 
the  judgment  must  be  that  the  party  plead  over,  and 
against  him  for  all  costs  of  the  action  up  ta  that  time."^ 
R  S.  1894,  section  368  (R.  S.  1881,  section  365). 

It  was  held,  before  the  enactment  of  this*  statute, 
that  the  authority  of  a  party  to  sue  could  only  be  put 
in  issue  by  a  plea  in  abatement  verified.  Nolte  v.  Lib- 
hertj  Admr.y  M  Ind.  163.  It  has  also  been  held  by  this 
court  that  at  common  law,  as  well  as  under  this  pro- 
vision of  the  code,  that  matter  in  abatement  must  pre- 
cede and  cannot  be  pleaded  with  matter  in  bar. 
Field  V.  Moloney  102  Ind.  251;  Dtciggins  v.  Clarky  94  Ind. 
49;  Moore  v.  Harmon^  142  Ind.  665. 

It  was  frequently  held,  prior  to  the  enactment  of  the 
revision  of  the  code  above  quoted,  that  a  plea  in 
abatement,  along  with  one  in  bar,  is  a  waiver  of  the 
matter  in  abatement,  and  that  such  matter  in  abate- 
ment cannot  be  considered  by  the  court  Kenyan  v. 
WilliamSy  19  Ind.  44;  Jones  v.  Cineinnatij  etc.^  Co.j  14 
Ind.  89;  KclUr  v.  Miller,  17  Ind.  206.  And  since  that 
enactment  the  same  rulewas  applied  inField  y.Malone, 
supra,  at  pages  250-7,  where  this  court  said:  "The 
appellee  insists  that  the  plea  in  abatement,  having 
been  filed  with  the  general  denial,  and  forming  the 
second  paragraph  of  the  same  answer,  cannot  be  con- 
sidered. ♦  »  ♦  And  this  unquestionably  was  the 
rule  under  the  common  law,  and  is  the  rule  under  the 
present  code." 
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The  answer  here  did  not  ask  to  abate  the  action,  but 
asked  judgment  on  the  merits  for  the  defendants. 
Therefore,  under  the  statute  and  the  prerious  de- 
cisions of  this  court,  the  matter  in  abatement  was 
waived,  thus  making  it  wholly  unnecessary  to  prove 
the  character  or  capacity  in  which  appellants  sued. 

Petition  overruled. 

DissENTiNa  Opinion. 

Howard,  J. — With  the  greater  part  of  the  orig- 
inal opinion  in  this  case,  as  well  as  of  the  principal 
opinion  on  the  petition  for  a  rehearing,  I  fully  con- 
cur. There  can  be  no  question  that  those  who  re- 
tain the  original  faith  of  a  church  or  congregaticm 
are  entitled  to  retain  also  the  property  acquired  by  or 
given  to  such  church  or  congregation.  Those  who  fall 
away  from  the  original  faith,  whether  the  majority  or 
the  minority  can  have  no  right  to  take  with  them  any 
of  the  property  of  the  church.  The  property  having 
been  given  to  the  church,  or  acquired  by  it,  for  the  pur- 
pose of  sustaining  or  spreading  the  belief  taught  by  the 
church  and  the  practice  of  its  doctrine,  it  would  be  mani- 
festly inequitable  that  members  afterwards  rejecting  the 
faith  should  have  any  part  in  the  property  used  in  dissem- 
inating  the  same  faith.  I  am  of  opinion,  however,  that 
there  was  evidence  in  this  case  quite  sufficient  to  sus- 
tain the  finding  of  the  trial  court,  and,  this  being 
true,  that  we  have  no  right  to  disturb  the  judgment 
so  rendered.  The  evidence,  as  I  read  it,  and  even  the 
original  articles  of  faith  and  practice,  and  the  code  of 
rules  adopted  by  the  church  on  its  organization,  sus- 
tain the  finding  that  Mount  Tabor  Regular  Baptist 
Church  taught  from  the  beginning  the  faith  now  pro- 
fessed by  the  appellees,  and  hence,  that  it  was  a  Means 
Church  from  its  f oimdation.  The  decisions  of  the  vari- 
ous councils,  and  of  the  Danville  Association,  are  all  con- 
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fessedly  but  evidence  of  what  was  the  original  belief 
of  the  church.  But,  besides  this  evidence,  there  was 
ample  evidence  also,  given  by  many  learned  teachers 
and  doctors  of  the  Baptist  church,  going  to  show  that 
the  Mount  Tabor  Church  was  always  a  means,  and  not 
an  anti-means  church;  in  other  words,  as  its  articles 
of  belief  and  rules  of  decorum  seem  to  show,  that, 
while  the  church  believed  in  election  by  grace  and 
justification  by  the  righteousness  of  God;  yet  it  also 
believed  that  they  that  have  done  good  shall  rise  to 
eternal  life,  and  they  that  have  done  evil  to  eternal 
dananation;  that  is,  that  men  may  be  brought  to  God 
by  human  means,  God  is  making  use  of  the  instru- 
mientality  of  man. 

Much  evidence  was  also  given  to  show  that,  by  the 
original  constitution  of  this  church,  the  form  of  gov- 
ernment is  that  the  majority  vote  is  the  voice  of  the 
church,  even  in  articles  of  faith;  that  each  church 
must  put  its  own  construction  upon  the  Scriptures, 
and  that  this  must  be  done  by  a  majority  vote.  There 
is  no  appeal  to  any  other  authority.  The  local  church 
is  supreme.  The  record  further  show^s  that,  as  a  mat- 
ter of  fact,  the  anti-means  minority  was  not  expelled 
for  any  belief  or  want  of  belief,  but  "for  disorderly 
conduct  in  declaring  an  unfellowship  for  a  portion  of 
the  members  of  Mount  Tabor  Church/' 

The  evidence  here  referred  to  was  believed  by  the 
trial  court,  who  therefore  found  that  the  means  ma- 
jority were  the  true  Mount  Tabor  Church,  and  right- 
fully entitled  to  the  church  property.  I  am  at  a  loss, 
consequently,  to  know  how  we  can,  consistently  with 
the  rules  of  this  court,  disregard  the  finding  so  made, 
and  reverse  the  judgment  based  upon  it 

For  the  reasons  here  given,  I  must  dissent  from  the 
conclusion  reached  by  the  majority  of  my  brethren. 


426  SUPREME  COURT  OF  INDIANA, 


Davis  V,  Niswonger. 


Davis  v.  Niswonger. 

[No.  17,»82.     Filed  June  18,  1896.] 

Partnership. — Action  for  Dissolution. — Sale  of  Mortgaged  Prop- 
erty Under  Foreclosure. — A  foreclosure  sale  of  all  the  property  of 
a  partnership  effects  its  dissolution ;  and  an  action  cannot  thereafter 
be  maintained  for  dissolution. 

Receiver. —  Partnership  Property. — Sale  on  Foreclosure. — Where 
partnership  property  is  sold  on  f  oreclosure»  to  the  mortgagee,  on  an 
agreement  that,  upon  sale  of  the  property  by  such  mortgagee,  the 
residue  above  the  mortgage  debt  should  belong  to  the  partners,  and 
afterward  the  mortgagee  sells  the  property  to  one  of  the  partners, 
a  receiver  cannot  be  appointed,  even  though  the  partner  who  buys 
the  property  should  realize  thereon  more  than  the  amount  of  the 
mortgage  debt. 

From  the  Madison  Circuit  Court.    Reversed. 
Ooodykoontz  &  Ballard,  Henry,  McMahan  &  Van 
Osdol,  for  appellant. 

Chipman,  Keltner  &  Hendee,  for  appellee. 

McCabe,  J. — The  appellee  sued  the  appellant,  al- 
leging that  they  were  partners  seeking  an  accounting 
and  a  dissolution  of  the  partnership,  the  appointment 
of  a  receiver  and  a  judgment  against  the  defendant. 
The  issues  formed  were  tried  by  the  court,  resulting 
in  a  general  finding  for  the  plaintiff,  and  a  judgment 
against  the  defendant  for  $561.83,  and  the  dissolution 
of  the  partnership,  over  appellant's  motion  for  a  new 
trial. 

The  appellant  assigns  for  error  the  action  of  the 
circuit  court  in  overruling  his  demurrer  to  the  com- 
plaint for  want  of  sufficient  facts,  and  in  overruling 
his  motion  for  a  new  trial. 

The  substance  of  the  complaint  is,  that  the  plaintiflF 
and  defendant  entered  into  a  partnership  on  the  27th 
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day  of  May,  1892,  in  the  hardware  and  undertaking 
business,  in  the  town  of  Frankton,  Madison  county, 
Indiana;  that  afterwards,  on  November  10,  1893,  the 
partners  executed  a  chattel  mortgage  to  Pogue,  Miller 
&  CJo.,  of  Richmond,  Indiana,  which  was  afterwards 
foreclosed,  and  the  property  sold  under  decree  of  fore- 
closure to  Pogue,  Miller  &  Co.,  under  an  agreement 
between  the  parties  to  said  mortgage  that  said  Pogue, 
Miller  &  Co.  was  to  hold  the  same  in  trust  for  the 
plaintiff  and  defendant  herein,  and  upon  any  sale 
thereof,  thereafter  to  be  made  by  Pogue,  Miller  &  Co., 
that  the  residue  realized  over  and  above  the  mortgage 
debt  of  Pogue,  Miller  &  Co.,  amounting  to  $2,700.00, 
should  be  held  by  Pogue,  Miller  &  Co.  for  the  plaintiff 
and  defendant  herein;  that  said  sale  included  stock  of 
goods,  which  was  then  of  the  value  of  $3,425.00,  and 
the  book  accounts  and  notes  to  the  amount  and  value 
of  $2,000.00;  that  said  Pogue,  Miller  &  Co.  afterwards 
transferred  said  stock  of  goods  and  book  accounts  and 
notes  to  Benjamin  F.  Davis  and  wife,  Nancy  Davis. 
That  afterwards  said  Davis  sold  said  stock  to  Wise 
&  Son,  and  retained  in  his  possession  the  notes  and  ac- 
counts, amounting  to  $2,000.00,  and  the  balance  of  the 
purchase-money,  over  and  above  the  claim  of  Pogue, 
Miller  &  Co.,  which  left  in  his  hands  $700.00,  realized 
from  the  sale  of  the  stock  and  accounts,  making 
1^2,700.00,  which  said  Davis  still  holds  of  the  assets 
of  said  firm.  That  said  firm  has  done  no  business 
since  the  sale  of  its  property  on  foreclosure  of  said 
chattel  mortgage.  That  said  Davis  denies  this  plain- 
tiff's right  of  access  to  the  book  accounts,  notes  and 
money  belonging  to  said  firm,  and  has  failed  and  re- 
fused to  pay  any  of  the  debts  of  said  firm.  That  said 
])artiaership  owes  debts  to  the  amount  of  $3,564.00,  to 
the  payment  of  which  said  funds  and  property  in  the 
hands  of  said  Davis  and  wife  should  be  applied,  and 
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the  resi(iu<e  should  be  divided  equally  between  said 
Davis  and  the  plaintiff,  who  were  equal  partners. 
That  Davis  is  insolvent. 

Prayer  for  an  accounting,  dissolution  of  the  part- 
nership, and  the  appointment  of  a  receiver,  and  a 
judgment  in  plaintiff's  favor  against  the  defendant 
for  one-half  the  value  of  the  property  received  and 
converted  by  him.  The  judgment  is  only  for  the  re- 
covery of  money,  as  before  stated,  and  a  dissolution  of 
the  partnership. 

The  appellee's  counsel,  in  defense  of  the  ruling  up- 
holding the  sufficiency  of  the  facts  stated  in  the  com- 
plaint, says  that  it  is  "many-barreled,"  and  hence  it 
is  urged  if  it  is  not  sufficient  for  one  purpose,  that  it 
certainly  is  for  another. 

But  our  system  of  procedure  knows  nothing  of  a 
"many  -  barreled,"  or  double  -  barreled  complaint, 
esi)ecially  where  it  is,  as  here,  in  a  single  paragraph. 
Evidently  counsel  mean,  if  the  complaint  is  not  good 
on  one  theory,  it  may  be  on  another.  That  is,  if  it  is 
not  good  as  a  complaint  for  an  accounting  and  judg- 
ment in  favor  of  the  plaintiff,  they  claim  it  is  good  as 
a  complaint  for  the  dissolution  of  the  partnership  and 
the  appointment  of  a  receiver. 

However,  we  find  it  wholly  unnecessary  to  deter- 
mine what  the  theory  of  the  complaint  is. 

It  is  fairly  to  be  implied  from  the  complaint,  that 
the  entire  partnership  effects  were  mortgaged  and 
sold  on  foreclosure  sale  to  Pogue,  Miller  &  Co.,  be- 
cause, among  other  things  authorizing  such  an  infer- 
ence stated  in  the  complaint,  it  is  averred  thereiu, 
"That  said  firm  has  done  no  business  since  the  sale 
of  its  property  on  foreclosure  of  said  chattel 
mortgage." 

The  sale  of  all  the  property  of  a  partnership,  the 
operation  or  the  dealing  in,  or  with  reference  to  which 
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constituted  its  sole  business^  effects  its  dissolution^  as 
also  its  total  destruction,  may  be  presumed.  17  Am. 
and  Eng.  Ency.  of  Laws,  1100,  1101,  and  authorities 
there  cited.  Parson  on  Partnership  (3d  ed.),  Star  pp. 
385,  470. 

Indeed,  the  appellee's  counsel  concede,  in  their 
brief,  that  the  complaint  shows  "that  there  was  a 
practical  dissolution  of  the  firm." 

That  being  true,  there  was  no  necessity,  and  con- 
sequently no  right,  to  invoke  the  power  of  the  court 
to  do  that  which  had  already  been  done.  So  the  com- 
plaint  cannot  be  sustained  on  that  theory.  We  pro- 
ceed to  inquire  whether  it  shows  a  right  to  the  ap- 
pointment of  a  receiver. 

Such  relief  could  only  be  awarded  by  showing  the 
existence  of  property  in  which  the  parties  both  had 
an  interest.    The  complaint  failed  to  show  that  fact. 

It  shows  that  Pogue,  Miller  &  Co.  purchased  the 
mortgaged  property  at  foreclosure  sale,  "under  an 
agreement  between  the  parties  to  said  mortgage  that 
*  *  *  *  upon  any  sale  thereafter  made  by  Pogue, 
Miller  &  Co.,  that  the  residue  realized  over  and  above 
the  mortgage  debt  of  Pogue,  Miller  &  Co.,  which 
amounted  to  about  *  *  f  2,700.00,  should  be  held  by 
Pogue,  Miller  &  Co.  for  the  plaintiff  and  defendant 
herein." 

The  title  of  the  property  is  shown  by  the  complaint 
to  have  passed  to  Pogue,  Miller  &  Co.  absolutely,  with 
a  stipulation  that  if  they  sold  it  for  a  sum  in  excess  of 
their  debt,  that  excess  was  to  belong  to  the  plaintiff 
and  defendant  in  this  case.  The  complaint  shows  that 
Pogue,  Miller  &  Co.  transferred  their  title  to  the  de- 
fendant Davis,  but  for  what  consideration  or  for  how 
much  is  not  stated.  For  aught  that  appears  it  might 
have  been  for  much  less  than  J|2,700.00,  the  amount  of 
their  debt   In  that  event,  the  member  of  the  former 
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firm,  composed  of  appellant  and  appellee,  would  have 
no  interest  in  the  proceeds  of  such  sale. 

The  complaint  shows  that  "Davis  sold  the  stock  to 
Wise  &  Son,  and  retained  possession  of  the  notes  and 
accounts  and  the  balance  of  the  purchase-money  over 
and  above  the  claim  of  Pogue,  Miller  &  Co.,  which  left 
in  his  hands  ♦  ♦  •  |700.00,  realized  from  the  sale 
of  the  stock  and  accounts  of  the  value  of  *  * 
12,000.00,  which  said  Davis  still  holds  of  the  assets  of 
said  firm." 

We  construe  this  language  to  mean  that  Davis 
realized  from  his  sale  of  the  stock  to  Wise  &  Son 
$700.00  over  and  above  the  amount  of  the  mortgage 
debt  due  to  Pogue,  Miller  &  Co.,  and  that  said  Davis 
held  that  and  the  notes  and  accounts,  valued  at 
12,000.00,  making  in  all  $2,700.00,  in  which  the  appel- 
lee claimed  he  was  entitled  to  share. 

But  it  was  the  amount  for  which  Pogue,  Miller  & 
Co.  should  afterwards  sell  the  partnership  effects  of 
appellant  and  appellee  that  was  to  be  the  criterion  to 
determine  whether  they  had  any  interest  in  the  pro- 
ceeds of  such  sale;  and  it  was  in  the  proceeds  of  that 
sale  that  they  were  to  have  a  contingent  interest,  and 
not  in  any  other.  There  is  no  agreement  stated  in 
the  complaint  that  they  were  to  have  an  interest  in 
the  proceeds  of  any  sale  of  said  effects  by  the  vendee 
of  Pogue,  Miller  &  Co.  There  is  no  showing  in  the 
complaint  that  the  amount  Davis  agreed  to  pay 
Pogue,  Miller  &  Co.  for  the  effects  was  more  than  their 
debt.  It  may  have  been  less.  In  that  event,  neither 
Davis  nor  Niswonger  had  any  interest  in  the  proceeds 
of  that  sale.  While  Davis  had  an  interest  in  the  pro- 
ceeds of  the  sale  to  Wise  &  Son,  because  he  is  shown 
by  the  complaint  to  be  the  absolute  owner  of  the  prop- 
erty sold,  yet  Niswonger  had  no  interest  in  it,  because 
he  had  no  interest  in  the  property  sold. 
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Neither  did  Niswonger  have  any  interest  in  the 
notes  and  book  accounts  of  the  former  firm,  because 
the  absolute  title  thereto  is  shown  by  the  complaint 
to  have  passed  to  Pogue,  Miller  &  Co.,  by  their  pur- 
chase at  foreclosure  sale,  which  title  they  transferred, 
as  shown  in  the  complaint,  to  appellant  Davis.  There- 
fore,there  was  no  cause  shown  for  the  appointment  of 
a  receiver. 

For  the  same  reason  there  was  no  right'  shown,  to  a 
personal  judgment  against  Davis  in  favor  of  Nis- 
wonger. For  these  reasons,  we  are  of  opinion  that  the 
complaint  did  not  state  facts  suflBcient  to  constitute 
a  cause  of  action. 

The  judgment  is  reversed,  with  instructions  to  sus- 
tain the  demurrer  to  the  complaint. 


Myers  v.  The  CrrY  of  Jeffersonville  et  al. 

[No.  17,989.     Filed  June  18,  1896.] 

Municipal  Corporations. — Refunding  Bonds. — Statute  Construed. 
— Under  act  of  March  3,  1877,  authorizing  the  funding  of  city  in- 
debtedness, funding  bonds  which  have  passed  into  the  hands  of  in- 
nocent and  good-faith  purchasers,  are  not  subject  to  defense  by  the 
city,  and,  as  a  bona  fide  indebtedness,  are  subject  to  be  refimded. 

Same.  —  Constitutional  Amendment. — Municipal  Indebtedness. — The 
constitutional  amendment  of  March  14,  1881  (section  220,  Bums'  R. 
S,  1894),  limiting  the  amount  of  indebtedness  to  be  incurred  by 
municipalities  to  two  per  cent,  of  the  taxable  property,  does  not 
render  invalid  prior  indebtedness  exceeding  that  limit,  nor  deny 
the  right  of  a  city  so  indebted  to  refund  such  debt  by  the  issue  of 
new  bonds. 

Same. — Courthouse. — County  Seat  Removal. — Injunction, —  Money 
borrowed  by  a  city  to  defray  the  expense  of  litigation,  involving 
the  removal  of  a  county  seat,  and  the  cost  of  a  lot  and  the  building 
of  a  courthouse  and  jail  for  a  county,  is  unauthorized  ;  and  bonds 
issued  to  secure  the  money  so  borrowed  have  not  such  validity  in 
the  hands  of  any  holder  as  to  preclude  a  citizen  and  taxpayer  from 
the  right  of  injunction  to  prevent  the  refunding  of  such  bonds. 
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From  the  Clarke  Circuit  Court.    Reversed. 
M.  Z.  Staniiard,  for  appellant. 
L.  A.  Douglass,  for  appellees. 

Hackney,  J. — The  appellant  sought  to  enjoin  the 
city  of  Jeffersonville  and  the  officers  thereof  from  ex- 
ecuting certain  bonds  of  said  city.  The  questions  pre- 
sented by  the  record  arise  upon  a  special  finding  and 
conclusions  of  law  rendered  by  the  trial  court. 

By  the  facts  speciallj-^  found,  it  appears  that  the  ap- 
pellees were  attempting  to  refund  the  indebtedness  of 
the  city  at  a  lower  rate  of  interest  than  that  provided 
in  the  bonds  of  said  city,  already  outstanding  and  repre- 
senting said  inde})tedness.  The  facts  found,  further 
disclose  that  while  said  indebtedness  exceeds  the  limit 
of  "two  per  centum  of  the  value  of  the  taxable  prop- 
erty within  such  corporation,"  as  such  limit  is  pre- 
scribed by  the  amendment  to  the  State  constitution, 
adopted  March  14,  1881,  R.  S.  1894,  section  220,  all  of 
said  indebtedness  was  created  prior  to  March  14, 1881. 

The  refunding  bonds  were  authorized  by  ordinances, 
and  were  divided  into  three  distinct  series,  the  last  of 
which  consisted  of  $87,000.00,  and  were  to  take  the 
place  of  bonds  found  to  have  been  issued  as  represent- 
ing an  indebtedness  of  said  city,  in  a  like  sum,  "the 
larger  part  of  which  *  *  was  incurred  in  purchas- 
ing the  necessary  ground  therefor  and  building  a 
courthouse  and  jail  for  the  county  of  Clarke,  and  in 
paying  the  cost  and  expense  of  conducting  a  county 
seat  contest,  brought  to  change  the  location  of  the 
county  seat  from  the  town  of  Charleston,  in  said 
county  of  Clarke,  to  the  city  of  Jeffersonville,  in  said 
countv." 

The  court  found,  as  conclusions  of  law,  that  said 
several  series  of  bonds  were  valid,  and  refused  to  en- 
join the  appellees  from  negotiating  them. 
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It  is  here  objected  that  none  of  the  indebtedness 
proposed  to  be  refunded  was  found  to  have  been  valid, 
and  that  it  aflSrmatively  appears,  from  the  facts 
found,  that  said  |87,000.00  indebtedness  was  not  valid 
because  of  the  absence  of  authority  in  the  city  to 
create  the  same  for  the  purposes  found. 

As  to  the  indebtedness,  other  than  the  $87,000.00, 
it  appears  to  have  been  incurred  for  the  erection  of  a 
schoolhouse,  for  defraying  the  running  expenses  of 
the  city,  and  the  cost  of  repairs  of  streets  and  alleys, 
and  other  public  improvements  of  said  city.  We  are 
not  advised  as  to  any  valid  objection  to  this  class  of 
indebtedness.  All  of  it  was  refunded,  as  found  by  the 
court,  after  the  act  of  March  3, 1877  (Acts  1877,  p.  17), 
authorizing  the  funding  of  any  indebtedness  of  such 
city,  and  providing  that  after  the  funding  "bonds 
shall  have  been  negotiated,  no  action  or  proceeding 
shall  be  instituted,  nor  any  defense  to  any  action  in- 
terposed, by  said  city,  or  by  any  person  or  persons, 
the  object  of  which  shall  be  to  impair  th^  validity  or 
security  or  depress  the  value  of  said  bonds.'' 

The  bonds  issued,  therefore,  in  funding  that  part  of 
the  city's  indebtedness,  having  passed  into  the  hands 
of  innocent  and  good-faith  purchasers,  as  the  court 
found,  would  not  be  subject  to  defense  by  the  city  and 
must  stand,  under  the  provisions  of  said  act,  as  a  bona 
fide  indebtedness  and  subject  to  be  refunded. 

In  2  Beach,  on  Pub.  Corp.,  section  929,  it  is  said: 
"The  municipality,  by  the  issue  of  new  bonds,  waives 
any  defenses  it  may  have  to  the  old  bonds.  By  the  new 
issue  it  obtains  an  advantage  in  postponing  the  time 
of  payment,  and  generally  in  the  rate  of  interest;  and 
after  the  holders  of  the  original  issue  have  surren- 
dered their  evidence,  the  town  will  not  be  permitted  to 
set  up  old  irregularities  as  defenses  which  the  creditor 
Vol.  145—28 
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had  the  right  to  assume  were  waived  when  it  made 
him  the  new  offer.  The  municipality  must  do  equity. 
So  careful  have  the  courts  been  to  protect  the  interest 
of  holders  of  renewal  bonds,  that  where  an  old  issue 
had  been  held  invalid  and  the  municipality  could  not 
ordinarily  issue  new  bonds  in  renewal,  yet  where  it 
was  specially  authorized  to  issue  new  bonds  in  pay- 
ment of  its  indebtedness,  the  holders  of  the  original 
bonds  were  deemed  creditors  and  w^ere  entitled  to 
new  bonds."  Town  of  Solon  v.  Willianisburghy  ciCj 
Bank,  114  N.  Y.  122;  Hills  v.  PeeksUll,  etc.,  Bank,  101  N. 
Y.  490. 

This  doctrine  is  unnecessary  to  the  authority  to 
issue  renewal  bonds,  but  it  supports  the  presumption 
we  have  indulged  in  favor  of  the  validity  of  the  indebt- 
edness upon  which  the  original  bonds  issned.  Be- 
sides, the  burden  of  the  issue  as  to  the  validity  of  such 
indebtedness,  rested  upon  the  appellant,  and,  as  well 
raid  by  counsel  for  the  appellants,  "Where  a  special 
finding  is  silent  upon  the  issue  or  any  question  of  fact, 
such  issue  or  fact  is  regarded  as  found  against  the 
party  having  the  burden  of  the  issue." 

That  the  entire  indebtedness,  or  any  part  thereof, 
was  invalid  for  the  one  reason  that  it  exceeded  the 
two  per  cent,  limit,  as  prescribed  by  the  constitution 
after  the  indebtedness  was  incurred,  cannot  be  main- 
tained. Powell  V.  City  of  Madison,  107  Tnd.  106;  Scott 
V.  City  of  Davenport,  34  Ta.  208. 

The  constitutional  amendment  was  designed  to 
operate  prospectively,  and  would,  therefore,  not  ren- 
der invalid  a  prior  indebtedness,  nor  deny  the  right  of 
a  city  so  indebted  to  refund  such  debt  by  the  issue  of 
new  bonds  after  the  adoption  of  such  amendment. 

As  to  the  outstanding  $87,000.00  of  bonds,  counsel 
for  the  appellees  cite  us  to  no  express  authority  from 
the  legislature,  for  the  issue  of  bonds  for  the  purpoee 
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of  defraying  the  expense  of  litigation  incident  to  the 
removal  of  a  county  seat,  and  the  cost  of  a  lot  and  a 
courthouse  and  jail  for  a  county,  made  necessary  by 
such  removal.  Nor  have  we  been  able  to  find  any  such 
express  authority.  Counsel  for  appellees  suggest  the 
well  recognized  rule  that  incidental  or  implied  power 
exists  for  the  purpose  of  carrying  into  operation  such, 
powers  as  are  expressly  given.  It  is  not  shown,  or  at- 
tempted to  be  shown,  however,  out  of  what  express 
power  the  incidental  power  arises  to  authorize  the  in- 
currence of  the  debt,  evidenced  by  the  last  mentioned 
bonds.  We  know  of  no  express  power  given  to  cities, 
the  execution  of  which  would  render  necessary  the  bor- 
rowing of  money  for  the  purpose  there  found.  There 
is  a  recital,  in  the  ordinance  looking  to  the  refunding 
of  said  bonds,  that  "the  proceeds  thereof  were  used  for 
the  purpose  of  paying  off  notes  and  obligations  of 
said  city,  which  indebtedness  was  incurred  by  the  ex- 
penditure for  public  improvements  in  said  city."  The 
ordinance  containing  this  recital  is  found,  at  full 
length,  in  the  special  finding,  and  neither  said  ordi- 
nance nor  said  recital  can  be  considered  as  a  finding 
of  fact  with  reference  to  the  expenditure  of  said 
moneys,  or  the  purpose  for  which  they  were  borrowed. 
The  ordinance  is  evidentiarv,  and  it  constitutes  no 
finding  of  fact.  The  recital  therein  is  neither  the  find- 
ing of  a  fact  nor  evidence  of  the  facts.  Furthermore, 
the  express  finding  of  facts  by  the  court  is  contrary 
to  the  recital,  unless  it  may  be  said  that  the  "public 
improvements  in  said  city,"  were  in  the  erection  of  a 
courthouse  and  jail  and  the  purchase  of  a  lot  therefor 
for  Clarke  county.  Construing  the  finding,  therefore, 
as  establishing  the  fact  that  the  |87,000.00,  for  which 
said  bonds  were  issued,  were  borrowed  and  expended 
for  and  in  the  removal  of  said  county  seat,  the  pur- 
chase of  a  lot  for  and  the  erection  thereon  of  a  court- 
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house  and  jail  for  the  county  of  Clarke,  we  conclude 
that  such  indebtedness  was  not  valid. 

It  is  argued,  by  the  learned  counsel  for  the  appellee, 
that  the  bonds  of  a  city,  "regularly  issued  and  de- 
livered in  the  hands  of  a  bona  fide  holder,  for  a  valuable 
consideration,  without  notice,  must  be  regarded  as 
public  securities,  and  placed  on  the  same  footing  as 
bills  of  exchange,"  citing  City  of  Aurora  v.  West,  22 
Ind.  88  (85  Am.  Dec.  413);  City  of  Mount  Vernon  v. 
Hovey,  52  Ind.  563;  City  of  Madison  v.  Smithy  83  Ind. 
502;  Wilkinson  v.  City  of  Peru,  61  Ind.  1;  City  of 
Blooniington  v.  Smith,  123  Ind.  41  (18  Am.  St  Rep.  310). 

The  only  further  defense  made  of  said  bonds  is, 
that  "Any  citizen  and  taxpayer  may  enjoin  the  illegal 
issue  of  bonds;  but  he  cannot  enjoin  their  payment 
after  they  are  issued,  unless  the  city  could  success- 
fully maintain  a  defense  on  the  same  ground  upon 
which  the  injunction  is  applied  for  as  against  the  then 
holder,"  citing  City  of  Madison  v.  Smith,  supra;  Wilkin- 
son V.  City  of  Peru,  supra,  and  City  of  Mount  Vernon  v. 
Hovey,  supra.  It  is  then  said  that  "These  bonds  are 
now  in  the  hands  of  bona  fide  holders  for  valuable  con- 
sideration, and  negotiated  to  them  without  notice,  and 
under  such  circumstances,  appellant  cannot,  and  does 
not,  occupy  the  situation  of  a  taxpayer  who  is  at- 
tempting to  enjoin  an  illegal  issue  of  bonds  before 
they  are  negotiated." 

Accepting  the  propositions,  and  the  force  of  the  au- 
thorities as  stated,  they  do  not  meet  the  question  of  an 
illegal  or  unauthorized  issue  of  bonds.  Here  the  ques- 
tion is  as  to  the  right  of  a  taxpayer  to  object  to  the  re- 
funding of  an  indebtedness  created  without  any  au- 
thority of  law,  and  it  remains  to  inquire  as  to  whether, 
under  the  circumstances  found  by  the  court,  the  hold- 
ers of  the  bonds  may  be  regarded  as  holders  without 
notice  of  the  absence  of  any  authority  to  execute  them; 
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aad  whether  the  city  might  not  defend  against  the 
bonds  for  the  very  reason  that  the  appellant  seeks  to 
enjoin  the  refunding  thereof. 

Not  a  single  authority  has  fallen  under  our  observa- 
tion to  the  effect  that  the  city  is  estopped  by  the  is- 
sue of  illegal  and  unauthorized  bonds,  or  that  one 
may  become  such  bmm  fide  holder  of  bonds  of  that 
character  that  the  city  or  a  taxpayer  may  not  deny 
their  validity. 

In  Beach,  on  Pub.  Corp.,  Vol.  2,  section  936,  it  is 
said:  "An  entire  want  of  power  to  issue  the  bonds 
renders  them  invalid  even  in  the  hands  of  a  bona  fide 
holder.  Every  man  is  chargeable  with  notice  of  that 
which  the  law  requires  him  to  know,  and  of  that 
which,  after  being  put  upon  inquiry,  he  might  have 
ascertained  by  the  exercise  of  reasonable  diligence,'' 
citing  St  Joseph  TotDnship  v.  Rogers j  16  Wall.  644;  Mer- 
chants^  Bank  v.  Bergen  County ^  115  U.  S.  384;  15  Am. 
and  Eng.  Ency.  of  Law,  1291 ;  Towmhip  of  Wdshington 
V.  Colery  2  U.  S.  Cir.  Ct  App.  272,  51  Fed.  Kep.  362. 

In  the  Am.  and  Eng.  Eu'cy.  of  Law  cited,  it  is  said: 
"Want  of  power  to  issue  the  securities  is  the  only  de- 
fense which  can  be  set  up  against  a  bona  fide  holder 
for  value  before  maturity,  without  notice  either 
actual  or  constructive.  ^Bonds  payable  to  bearer,  is- 
sued by  a  municipal  corporation  *  *  if  issued  in 
pursuance  of  a  power  conferred  by  the  legislature,  are 
valid  commercial  instruments,  but  if  issued  by  such 
a  corporation  which  possesses  no  power  from  the  leg- 
islature, they  are  invalid,  even  in  the  hands  of  in- 
nocent holders,'  "  citing  St.  Joseph  Totonship  v.  Rogers^ 
supra;  Black  v.  Cohen,  52  Ga.  621;  Oubre  v.  DonaldstnlUj 
33  La.  Ann.  386;  State  v.  Montgomery,  74  Ala.  226; 
City  of  Mount  Vernon  v.  Tlovey,  s^ipra.  The  Board,  etc., 
v.  Brown,  28  Tnd.  161,  is  cited  also,  but  as  opposed  to 
the  text  above  quoted.    On  the  contrary,  we  think  that 
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case  supports  the  text.  It  holds  that  an  order  for  the 
expenditure  of  money,  made  by  a  county  board,  with- 
out authority  of  law,  is  void,  and  that  bonds  of  the 
county  in  the  hands  of  bona  fide  holders  are  subject  to 
any  defense  available  against  the  parties  to  whom 
they  were  issued. 

It  is  further  said,  in  the  Am.  and  Eng.  Ency.  of  Law, 
supra^  that  "There  can  be  no  estoppel  in  favor  of  hoiia 
fide  holders  where  there  is  an  entire  absence  of 
power,"  citing  many  authorities. 

In  Hayes  v.  UoUy  Springs^  114  U.  S.  120,  it  was  said: 
"Even  a  bona  fide  holder  of  a  municipal  bond  is  bound 
to  show  legislative  authority  in  the  issuing  body  to 
create  the  bond.  Recitals  on  the  face  of  the  bond  or 
acts  in  paisy  operating  by  way  of  estoppel,  may  cure 
irregularities  in  the  execution  of  a  statutory  power, 
but  they  cannot  create  it.  If,  as  in  the  present  case, 
legislative  authority  was  wanting,  the  bond  has  no 
validity."  To  the  same  effect  are  Williamson  v.  City  of 
Kcohikj  44  la.  88;  Dissdl  v.  City  of  Kankakee^  64  111. 
249  (16  Am.  Rep.  554);  Livingston  County  v.  Wcidcrj  64 
111.  427;  Town  of  Big  Cror^  v.  Wells,  65  IlL  263;  Reed  on 
Corp.  Finance,  Vol.  2,  section  409;  Young  v.  Boards  etc., 
55  N.  W.  Rep.  1112.  See  also  City  of  Lafayette  v.  Cox,  5 
Ind.  38;  Harney  v.  TndianapoliSy  efc,  /?.  R.  Co.j  32  Ind. 
244;  Dillon's  Municipal  Corp.  (4th  ed.),  sections  163, 
164,  518,  542,  545,  546. 

The  result  of  the  authorities  is,  we  think,  that  where 
municipal  bonds  have  passed  into  the  hands  of  bona 
fide  holders,  that  is:  holders  for  value  without  notice 
of  mere  irregularities  in  the  exercise  of  existing  power 
to  execute  the  bonds,  thev  hold  them  as  other  com- 
mercial  paper,  and  subject  to  no  defense  by  reason  of 
such  irregularities.  But  where  there  is  an  absence  of 
power  to  execute  the  bonds  they  are  void  and  subject 
to  defense  in  the  hands  of  whomsoever  they  may  come. 
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It  may  be  well  to  say  that  we  pass  upon  the  ques- 
tion before  us  without  attempting  to  anticipate  the 
claims  of  those  who  may  hold  the  bonds  in  question, 
and  wUh  no  purpose  to  establish  a  rule  applicable  to 
other  facts  than  those  here  presented,  and  as  we  con- 
strue them. 

Money  borrowed  by  a  city  to  defray  the  expense  of 
litigation  involving  the  removal  of  a  county  seat  and 
the  cost  of  a  lot  and  the  building  of  a  courthouse  and  a 
jail  for  a  county,  we  hold  to  be  unauthorized,  and 
bonds  issued  to  secure  the  money  so  borrowed  have 
not  such  validity  in  the  hands  of  any  holder  as  to  pre- 
clude a  citizen  and  taxpayer  from  the  right  of  injunc- 
tion to  prevent  the  refunding  of  such  bonds. 

The  judgment  of  the  circuit  court  is  reversed,  with 
instructions  to  restate  its  conclusions  of  law  in  ac- 
cordance with  this  opinion.  

The  State  v.  Gerhardt.  i46  m 
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tory  of  any  statute,  but  has  a  bearing  on  a  prior  statute,  which  may 
result  in  amending  such  prior  statute  by  implication,  it  is  not  in 
violation  of  Art.  4,  section  21,  of  the  constitution  prohibiting 
amendments  to  statutes  by  mere  reference  to  title,    p.  452, 

Samk — Continued  Practice  of  Legislature, — Interpretation^f  Con- 
stitution.— ^The  continued  and  repeated  practice  of  the  legislature, 
unquestioned  for  a  period  of  forty  years,  becomes  a  potent  factor 
in  the  interpretation  of  the  constitution;  so  much  so  thistt  the  court 
will  be  controlled  by  it  when  in  doubt,    p.  457. 

Same. — Constitution. — Subject-matter  and  Title  of  Act. — In  Art  4, 
section  19,  of  the  constitution,  providing  that  "  every  act  shall  em- 
brace but  one  subject,  and  matters  properly  connected  therewith," 
the  word  "  subject"  indicates  the  thing  about  which  the  legislation 
is  had,  and  the  word  ''matters"  the  things  which  are  secondary, 
subordinate,  or  incidental,    p.  4^8. 

Same.— 5tofufea  Relating  to  Same  Subject-matter  Construed  Together. 
— When  a  number  of  statutes,  no  matter  when  passed,  relate  to  the 
same  thing,  or  a  general  subject-matter,  they  are  to  be  construed 
together  and  are  in  pari  mxiteria,    p.  460. 

Same. — Construction  of  Statute. — ^Whenever  a  statute  can  be  so  con- 
strued and  applied  as  to  avoid  conflict  with  the  constitution,  and 
give  it  the  force  of  law,  such  construction  will  be  adopted  by  the 
courts,    p.  ^6i. 

Police  Power.— W/ien  a  Legislative^  and  When  a  Judicial  Ques- 
tion.— It  is  the  province  of  the  legislature  to  decide  when  the  ex- 
igency exists  for  the  exercise  of  the  police  power  of  the  State,  but 
as  to  what  are  the  subjects  which  come  within  it,  is  a  judicial  ques- 
tion,   p.  451. 

iNTOziCATiNa  Liquors. — Nicholson  Law.^Subject-matter  and  Title 
of  Act. — Constitutional  Law.  —The  subject  of  the  Act  of  March  12, 
1895,  known  as  the  ''Nicholson  Law,"  as  expressed  in  its  title  is 
"  The  better  regulation  and  restriction  of  the  sale  of  intoxicating 
liquors;"  and  the  matters  connected  therewith,  are  the  provisions 
providing  for  its  enforcement  and  penalties  for  its  violation,  for  a 
remonstrance  against  the  granting  of  license,  and  conferring  juris- 
diction upon  the  courts  in  event  of  its  violation ;  aU  of  which  are 
germane  to  the  subject  and  not  in  controvention  of  Art.  4,  section 
19,  of  the  constitution,    p.  459. 

Same.— u4c<«  of  1805,  and  of  1876,  Construed  Together, —Other  Busi- 
ness in  Room  Where  Liquors  are  Sold. — The  proviso  in  section  2, 
Act  of  March  11, 1895,  giving  the  board  of  county  conmiissioneTB 
power  to  grant  or  refuse  permission  to  carry  on  other  business  in 
the  same  room  where  intoxicating  liquors  are  sold,  when  construed 
with  sections  3  and  4,  Act  of  March  17,  1875,  which  makes  the 
granting  of  such  permission  depend  on  the  i)ersonal  fitness  of  such 
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appliccmt,  is  not  open  to  the  objection  that  it  csonfers  absolute  and 
arbitrary  power  npon  the  commissioners;  and  does  not,  therefore, 
invalidate  the  law.    p,  46S, 

Same. — Closing  of  Saloon  at  Time  When  Sale  is  Forbidden, — It  is 
within  the  XK>wer  of  the  legislature  to  require  a  saloonkeeper  to  se- 
curely close  his  saloon  and  permit  no  one  to  enter  during  the  time 
when  the  sale  of  liquors  is  forbidden,    p.  466. 

Same. — Persons  in  Saloon  at  Prohibited  Hours. — Prima  Facie  Evi- 
dence. — Statute  Construed. — Section  8,  Act  of  March  11, 1895,  mak- 
ing the  fact  that  persons  are  permitted  to  go  in  and  out  of  a  saloon 
on  days  or  hours  when  the  sale  of  liquor  is  prohibited,  prima  facie 
evidence  of  guilt  upon  trial  of  a  cause  charging  the  saloonkeeper 
with  violation  of  the  law  in  the  sale  of  liquor  at  such  prohibited 
times,  is  valid,    p.  466, 

Same. — License  Not  a  Contract. — ^A  license  to  engage  in  the  liquor 
traffic  is  not  a  contract  or  grant,  but  a  mere  permit,  and  the  appli- 
cant who  receives  it  does  so  with  the  knowledge  that  it  is  at  all 
times  within  the  control  of  the  legislature,    p.  467. 

Same. — Violation  of  Statute  May  he  Without  Violating  Every 
Provision. — Constitutional  Law. — Under  the  general  provision  **  For 
a  violation  of  this  or  either  of  the  foregoing  sections  of  this  act,  the 
defendant  shall  be  fined,"  etc.,  it  is  not  necessary  that  all  the  pro- 
visions of  a  section  be  violated  in  order  to  make  one  liable  to  a  fineu 
p.4f^7. 

Same.  — License, — Remonstrance. — County  Commissioners. — Constitu- 
tional Law, — Section  9,  Act  of  Marph  11,  1895,  providing  that,  if 
three  days  before  any  regular  session  of  the  board  of  commissioners 
of  any  county,  a  remonstrance  in  writing  signed  by  a  majority  of 
the  legal  voters  of  any  township,  or  ward  in  any  city  situated  in  the 
county,  shall  be  filed  against  the  granting  of  a  license  to  any  appli- 
cant for  the  sale  of  intoxicating  liquors,  it  shall  be  unlawful  to 
grant  such  license  for  a  period  of  two  years,  etc. ,  is  not  unconstitu- 
tional as  delegating  legislative  power  to  the  people  to  suspend  the 
general  license  law.    p.  468, 

Same.  — License.  — Remonstrance,  —  When  Remonstrator  May  Not 
Withdraw  His  Name. — Under  section  9,  Act  of  March  li,  1895, 
providing  that,  if  three  days  before  the  regular  session  of  the  board 
of  cotmty  commissioners,  a  majority  of  the  legal  voters  shall  sign 
and  file  a  remonstrance,  the  license  shall  not  be  granted,  a  with- 
drawal of  one's  name  from  a  remonstrance  can  not  be  made  after 
the  beginning  of  the  third  day  before  such  meeting,    p.  47S, 

Same. — License. — Remonstrance. — General  Remonstrance  Not  Suffi- 
cient.— Statute  Construed — The  remonstrance  against  the  issuing 
of  license  to  sell  intoxicating  liquors,  provided  in  section  9,  Act  of 
March  11,  1895,  must  apply  to  a  particular  applicant  and  against 
whom  it  is  addressed  ;  a  general  remonstrance  is  not  sufficient,    p. 
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From  the  Vigo  Circuit  Court    Reversed. 

W,  A.  Ketchairiy  Attorney- General,  E.  F.  Ritter,  S. 
M.  Huston^  F.  E,  Matson,  and  DuncaUy  Smith  dt  Horn- 
brooky  for  State. 

S.  R.  Hamilly  Lamb  &  Beasley^  Elliott  &  Elliott^ 
Zollars  &  Worderiy  Stewart  Bros,^  arid  Hammond^ 
Baker  &  Daniels^  for  appellee. 

JoiiDAN,  J. — This  appeal,  together  with  a  number 
of  other  cases  now  pending  in  this  court,  involves  the 
validity  of  an  act  of  the  general  assembly,  approved 
March  11, 1895,  entitled  an  *'Act  to  better  regulate  and 
restrict  the  sale  of  intoxicating,  spirituous,  vinous, 
and  malt  liquors,"  etc.  Acts  of  1895,  p.  248.  Some 
of  these  appeals  also  seek  to  have  a  judicial  inter- 
pretation placed  upon  this  statute  as  to  the  right  of 
remonstrators  to  withdraw  their  names  from  a  re- 
monstrance, interposed  by  a  majority  of  the  voters  in 
a  township  or  ward  against  granting  a  license  to  an 
applicant  These  cases,  for  hearing  and  determina- 
tion, have  been  consolidated  in  this  appeal.  In  order 
to  more  fully  effectuate  the  purpose  for  which  they 
were  consolidated,  the  cardinal  questions  raised  in  all 
of  them  will  be  considered  and  decided  in  this  opinion, 
and  the  decision  herein,  on  the  several  propositions, 
will  be  controlling  on  the  same  questions  presented  by 
the  other  cases.  It  is  better,  perhaps,  that  we  state 
the  propositions  that  are  presented  by  these  series  of 
cases  and  the  sections  of  the  statute  under  which  they 
arise. 

In  the  cause  herein  entitled,  the  appellee,  Grerhardt, 
who  had  been  duly  licensed  to  sell  intoxicating 
liquors,  under  the  general  license  law  of  1875,  is 
charged  by  affidavit  and  information  with  having  vio- 
lated section  two  of  the  statute  of  1895,  svpraj  "by  fail- 
ing to  provide  for  the  sale  of  said  liquors  in  a  room, 
separate  and  apart  from  other  business,  but  that  he 
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did  unlawfully  conduct  the  sale  of  groceries  in  the 
same  room  wherein  the  said  liquors  were  retailed.'* 
In  the  appeal  of  the  State  v.  Myers,  No.  17,743,  the  ap- 
pellee is  charged  in  three  counts  with  having  violated 
sections  two  and  four  of  the  law  in  question.  First. 
With  failure  to  provide  a  room  for  the  sale  of  intox- 
icating liquors  separate  from  other  business.  Second. 
By  keeping  in  the  room  where  the  liquors  were  sold 
certain  devices  for  amusement,  to-wit:  six  billiard 
tables,  upon  which  certain  named  persons  were  per- 
mitted to  play  billiards  for  amusement.  Third.  That 
he  maintained  certain  blinds  and  screens  in  his  saloon 
so  as  to  prevent  the  entire  view  of  the  interior  from 
the  street,  during  the  hours  in  which  the  sale  of  iur 
toxicating  liquors  is  prohibited  by  law.  In  Zapf  v. 
State,  post,  696,  the  appellant  is  charged  with  violat- 
ing section  three  of  this  act,  by  i)ermitting  certain 
mentioned  persons,  not  members  of  his  family,  to 
enter  and  come  into  his  saloon  on  a  day  upon  which 
the  sale  of  liquors  was  prohibited,  to-wit:  July  4, 1895. 
In  Oreille  v.  Wrighty  post,  699,  in  addition  to  other 
minor  matters,  the  question  is  presented  as  to  the 
right  of  certain  rem  oust  rat  or  s,  under  section  nine  of 
the  act  of  1895,  to  withdraw  their  names  after  the 
filing  of  the  remon^rance  and  within  the  beginning  of 
the  three  days'  period  allowed  for  filing  the  same. 
Others  of  these  consolidated  cases  present  also  these 
questions:  First.  As  to  whether  persons  who  have 
joined  in  a  remonstrance,  and  after  the  same  has  been 
filed  with  the  auditor,  may  be  permitted  by  the  board 
of  commissioners  to  withdraw  their  names  and  there- 
by reduce  the  remonstrators  below  the  number  re- 
quired by  the  statute.  Second.  As  to  whether  the  re- 
monstrance is  directed  against  a  particular  appli- 
cant, or  generally  against  granting  a  license  to  any 
one.     This  statute,  which  is  commonly  denominated 
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the  "Nicholson  Bill,"  differs  in  several  essential  fea- 
tures from  any  other  law  npon  the  subject  of  the  sale 
of  intoxicating  liquors,  heretofore  passed  by  the  legis- 
lature of  this  State.  In  consideration  of  the  public 
interest,  in  a  proper  decision  of  the  questions  herein 
involved,  as  vrell  sls  the  interest  of  those  who  have  ap- 
peared at  the  bar  of  this  court,  claiming  to  be  ag- 
grieved by  reason  of  the  enforcement  against  them  of 
the  provisions  of  an  alleged  unconstitutional  law,  we 
have  given  these  questions  such  thought  and  review 
as  the  magnitude  and  importance  thereof  demand, 
and  we  now  proceed  to  pass  in  judgment  upon  the 
same,  stating  the  reasons  which  have  led  us  to  the 
conclusions  reached. 

We  may  first  properly  set  out  the  title  of  the  law  in 
controversy,  and  also  some  of  its  principal  provisions, 
or  sections,  in  order  that  it  mav  be  more  fully  dis- 
closed  as  to  whether  the  act  is  open  to  the  contentions 
or  objections  of  the  learned  counsel  for  appellee,  by 
which  they  seek  to  expose  its  alleged  invalidity.  The 
act  is  entitled  as  follows: 

"An  act  to  better  regulate  and  restrict  the  sale  of 
intoxicating,  spirituous,  vinous  and  malt  liquors,  pro- 
viding penalties  for  violation  of  the  same,  providing 
for  the  enforcement  thereof,  and  providing  for  remon- 
strance against  the  granting  of  license  for  the  sale  of 
the  same  and  conferring  jurisdiction  upon  police 
courts  and  justices  of  the  peace,  in  cases  of  violation 
of  the  provisions  of  this  act  and  other  laws  of  the 
State  on  the  subject  of  selling  intoxicating  liquors." 

Section  one,  in  substance  and  in  the  main,  provides 
that  all  persons  applying  for  a  license  to  sell  intox- 
icating liquors,  under  existing  laws  of  this  State,  shall 
specifically  describe  and  locate  in  the  application  the 
room  wherein  he  desires  to  sell  such  liquors.  That 
no  license  shall  be  granted  to  any  other  than  a  male 
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person  over  the  age  of  twenty-one  years,  who  shall  be 
of  good  moral  character,  and  that  he  shall  not  be 
deemed  to  possess  such  character  if  within  two  years 
he  shall  have  been  adjudged  guilty  the  secoixd  time  of 
violating  any  of  the  provisions  of  the  act.  Sections 
two  and  three  are  as  follows : 

"Sec.  2.  All  persons  holding  license  issued  under 
the  law  of  the  State  of  Indiana,  authorizing  the  sale 
of  spirituous,  vinous,  malt  or  other  intoxicating 
liquors  in  less  quantities  than  a  quart  at  a  time,  shall 
provide  for  the  sale  of  such  liquors  in  a  room  separate 
from  any  other  business  of  any  kind,  and  no  devices 
for  amusement  or  music  of  any  kind  or  character,  or 
partitions  of  any  kind,  shall  be  permitted  in  such 
room,  provided,  that  nothing  in  the  provisions  of  this 
act  shall  be  construed  to  forbid  the  sale  of  cigars  and 
tobacco  in  such  place  of  business:  And  provided 
further^  That  if  such  applicant  for  license  desires  to 
carry  on  any  other  or  different  business,  he  shall 
state  the  same  in  his  application  for  license,  and  the 
sajne  may  be  granted  or  refused  by  the  board  of  com- 
missioners hearing  such  application  and  such  per- 
mission shall  be  stated  in  the  licensee  if  granted. 

"Sec.  3.  Any  room  where  spirituous,  vinous,  malt 
or  other  intoxicating  liquors  are  sold  by  virtue  of  a 
license  under  the  laws  of  the  State  of  Indiana,  shall 
be  so  arranged  that  the  same  may  be  securely  closed 
and  locked,  and  admission  thereto  prevented  and  the 
same  shall  be  securely  locked  and  all  persons  ex- 
cluded therefrom  on  all  days  and  hours  upon  which 
the  sale  of  such  liquors  is  prohibited  by  law.  It  is 
hereby  made  unlawful  for  the  proprietor  of  such  a 
place  and  the  business  herein  contemplated  of  selling 
intoxicating  liquors,  to  pernjit  any  person  or  persons 
other  than  himself  and  family  to  go  into  such  room 
and  place  where  intoxicating  liquors  are  so  sold  upon 
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such  days  and  hours  when  the  sale  of  such  liquors  is 
prohibited  by  law.  The  fact  that  any  person  or  per- 
sons are  permitted  to  be  in,  or  go  in  or  out  of  such 
room  upon  any  day  or  hour  when  the  sales  of  such 
liquors  are  prohibited  by  law,  shall  be  prima  facie  evi- 
dence of  guilt  upon  trial  of  a  cause  charging  the  pro- 
prietor of  such  room  with  violating  the  law  in  the  sale 
of  such  liquors  upon  such  days  or  hours." 

Section  four,  in  substance,  provides  that  any  room 
where  intoxicating  liquors  are  sold  by  virtue  of  a 
license  issued  under  the  law  of  this  State,  shall  be 
situated  upon  the  ground  floor  of  the  building,  and 
that  said  room  front  the  street  and  be  so  arranged, 
either  with  window  or  glass  door,  that  the  interior 
thereof  may  be  in  view  from  said  street,  and  that  no 
screens,  blinds,  or  obstructions  to  the  view  shall  be 
placed  or  erected  so  as  to  prevent  the  entire  view  of 
said  room  from  the  street  or  highway,  during  the 
hours  and  days  when  the  sales  of  liquors  are  prohib- 
ited by  law.  This  section  further  provides  that  "upon 
conviction  for  the  violation  of  this,  or  either  of  the  fore- 
going sections  of  this  act,  the  defendant  shall  be  fined,'' 
etc.,  and  that  for  a  second  conviction,  the  court  may, 
and  upon  a  third  conviction  shall,  annul  the  license 
and  all  rights  thereunder.  Section  five  makes  it  a  penal 
offense  to  suffer  minors  to  loiter  in  a  saloon,  and  sec- 
tion six  forbids  the  sale  to  minors,  for  their  own  use 
or  for  that  of  any  other  person.  Section  seven  pre- 
scribes the  duties  of  peace  officers,  and  section  eight 
provides  to  whom  permits  may  be  issued,  and  for  the 
refunding  of  the  license  fee  in  the  event  of  the  death 
or  insanity  of  a  person  holding  a  license.  Section 
nine  provides  for  a  remonstrance,  and  is  as  follows: 

"If,  three  days  before  any  regular  session  of  the 
board  of  commissioners  of  anv  countv,  a  remonstrance 
in  writing,  signed  by  a  majority  of  the  legal  voters  of 
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any  township  or  ward  in  any  city  situated  in  said 
county,  shall  be  filed  with  the  auditor  of  the  county, 
against  the  granting  of  a  license  to  any  applicant  for 
the  sale  of  spirituous,  vinous,  raalt  or  other  intoxica- 
ting liquors,  under  the  law  of  the  State  of  Indiana, 
with  the  privilege  of  allowing  the  same  to  be  drunk  on 
the  premises  where  sold,  within  the  limits  of  said 
township,  or  city  ward,  it  shall  be  unlawful  thereafter 
for  such  board  of  commissioners  to  grant  such  license 
to  such  applicant  therefor  during  the  period  of  two 
years  from  the  date  of  the  filing  of  such  remonstrance; 
If  any  such  license  should  be  granted  by  said  board 
during  said  period,  the  same  shall  be  null  and  void, 
and  the  holder  thereof  shall  be  liable  for  any  sales  of 
liquors  made  by  him,  the  same  as  if  such  sales  were 
made  without  license.  The  number  to  constitute  a 
majority  of  voters  herein  referred  to  shall  be  deter- 
mined by  the  aggregate  vote  cast  in  said  township  op 
city  ward  for  candidates  for  the  highest  office  at  the 
last  election  preceding  the  filing  of  such  remon- 
strance." 

It  is  obvious,  from  the  language  employed  in  the 
title  of  the  statute,  that  the  purpose  or  intent  of  the 
legislature  in  enacting  the  law  was  "to  better  regulate 
and  restrict  the  sale  of  intoxicating  liquors."  We  must 
presume  that  the  members  of  the  last  general  as- 
sembly had  discovered  that  existing  laws  were,  for 
some  reason,  deficient,  and  that  the  traffic  in  intox- 
icating liquors  was  not  regulated  and  restricted  in 
such  a  manner  as  to  promote  the  public  morals  and 
the  safety  and  peace  of  society,  and  that  a  betterment 
of  our  laws  upon  this  subject  was  demanded.  The 
unrestricted  traffic  in  intoxicating  liquors  has  been 
found,  by  sarf  experience,  to  be  fraught  with  great 
evil,  and  to  result  in  the  most  demoralizing  influence 
upon  private  morals,  and  the  peace  and  safety  of  the 
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public;  hence  the  solicitude  of  the  people,  in  general, 
upon  this  subject, and  a  demand  of  late  upon  their  part 
that  this  restrictive  legislation  shall  be  extended  be- 
yond its  former  limits.  The  policy  of  the  legislature 
for  years  past  in  this  State  has  been,  not  to  encourage 
its  citizens  to  engage  in  the  retail  traffic  of  liquors  as  a 
beverage;  therefore,  from  time  to  time,  this  body 
under  the  exercise  of  the  police  power  of  the  State, 
has  interposed  by  legislation  and  imposed  upon  those 
engaged  in  the  business,  conditions^  burdens  ajid  re- 
strictions, and  heavy  penalties  for  violation  of  the  re- 
strictive provisions  of  such  statutes.  These  laws  be- 
ing designed  to  promote  the  public  good,  it  has  been 
the  endeavor  of  this  court  to  uphold,  and  so  construe 
them,  as  to  secure  the  object  in  view;  and  it  is  only 
when  some  provision  of  the  organic  law  has  been  vio- 
lated in  the  manner  of  their  enactment,  or  under  it 
some  fundamental  right  of  a  citizen  has  been  clearly 
abridged,  that  they  have  met,  in  whole  or  in  part, 
with  judicial  condemnation.     The  constitutional  ob- 

m 

jections  urged  against  the  statute  in  controversy  by 
counsel  for  the  appellee  are  in  the  main  as  follows: 

1st.  The  entire  act  is  said  to  be  void  for  the  reason 
that  its  material  provisions  are  so  interdependent  and 
blended  with  each  other  that  the  portions  that  are 
valid  cannot  be  separated  from  those  which  are  in- 
valid, hence  all  must  fall  together. 

2d.  That  it  is  in  substance  and  effect  an  amend- 
ment of  the  license  law  of  1875,  and  the  enactment 
thereof  did  not  conform  to  section  21,  Art  4,  of  the 
constitution,  which  provides  that:  "No  act  shall  ever 
be  revised  or  amended  by  mere  reference  to  its  title; 
but  the  act  revised  or  section  amended  shall  be  set 
forth  and  published  at  full  length." 

3d.  That  the  title  is  insufficient,  for  the  reason  that 
it  is  in  contravention  of  Art.  19,  section  4,  of  our  con- 
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stitution,  viz:  "Every  act  shall  embrace  but  one  sub- 
ject and  matters  properly  connected  therewith;  which 
subject  shall  be  expressed  in  the  title." 

4th.  Section  two  is  invalid  for  the  following 
reasons : 

a.  It  delegates  legislative  powers  to  the  county 
commissioners. 

b.  It  confers  upon  such  commissioners  unlimited 
and  arbitrary  power  to  determine  what  persons  may, 
or  may  not,  conduct  other  business  in  connection  with 
that  of  retailing  liquors. 

c.  No  rule  or  standard  is  prescribed  for  the  govern- 
ment of  the  commissioners,  so  that  there  is  no  law 
under  which  they  can  act. 

d.  The  business  of  the  citizen  can  only  be  regulated 
by  law,  and  it  cannot  be  left  to  the  arbitrary  decision 
of  public  officers. 

e.  It  violates  section  23  of  Art.  1,  of  the  constitu- 
tion, which  forbids  the  general  assembly  to  grant  to 
any  citizen,  or  class  of  citizens,  privileges  or  immu- 
nities which,  upon  the  same  terms,  shall  not  equally 
belong  to  all  citizens.  It  is  insisted  that  the  right  to 
conduct  a  business,  even  if  it  be  one  requiring  «. 
license,  is  a  privilege,  and  the  right  to  be  exempted 
from  prosecution  is  an  immunity. 

Section  two  is  also  said  to  conflict  with  the  Four- 
teenth Amendment  of  the  Federal  CJonstitution,  as  it 
denies  the  equal  protection  of  the  laws. 

6th.  The  contentions  that  section  three  is  invalid 
are: 

It  violates  the  right  of  property  guaranteed  to  every 
citizen.  It  prescribes  what  shall  constitute  prima  fade 
evidence  of  guilt. 

7th.  Section  nine,  it  is  urged,  is  invalid  for  these 
reasons: 
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a.  It  is  not  embraced  within  the  title. 

b.  It  provides  for  local  prohibition. 

c.  It  is  not  properly  connected  with  the  act  as  lim- 
ited by  the  title. 

d.  It  is  unconstitutional  because  it  empowers  a  ma- 
jority of  the  voters  of  a  tow^nship  or  ward  to  suspend 
the  operation  of  general  laws. 

Sections  seven  and  eight  are  also  said  to  be  open  to 
several  specified  constitutional  objections,  but  it  is 
not  disclosed  by  the  record  that  any  of  the  complain- 
ants is  in  an  attitude  to  assail  the  constitutionalitv  of 
these  sections.  It  is  firmly  settled  that  a  party  will 
not  be  heard  by  a  court  to  question  the  validity  of  a 
law,  or  any  part  thereof,  unless  he  shows  that  some 
right  of  his  is  impaired  or  prejudiced  thereby.  Currier 
V.  Elliotty  141  Ind.  394.  This  fact  not  appearing,  the 
contentions  relative  to  these  sections  are  dismissed 
without  consideration. 

The  insistence  of  counsel  as  to  the  invalidity  of  the 
statute  in  question  is  denied  and  combated  by  the 
learned  and  eminent  attorneys  appearing  in  behalf  of 
the  State,  and  they  insist  that  the  enactment  of  the 
law  as  to  all  of  its  parts  was  a  valid  exercise  of  the 
police  power  by  the  legislature;  As  preliminary  to  a 
decision  of  the  questions  herein  involved,  it  may  be 
proper  to  call  attention  to  the  rule  by  which  this  court 
is  con.trolled  in  the  determination  of  the  constitution- 
ality of  any  particular  law,  and  also  to  the  extent  to 
which  the  police  power  of  the  State  may  be  invoked 
to  sustain  a  legislative  act  As  to  the  expediency  or 
wisdom  of  a  statute,  we  have  no  concern,  that  is  a 
question  lodged  wholly  within  the  discretion  of  the 
legislature.  A  court  cannot  declare  a  statute  uncon- 
stitutional and  void  solely  on  the  ground  of  unjust  and 
oppressive  provisions,  or  because  it  is  supjwsed  to 
violate  the  natural,  social,  or  political  rights  of  the 
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citizen,  unless  it  can  be  shown  that  such  injustice  is 
prohibited,  or  such  rights  guaranteed  or  protected  by 
the  constitution.  Burrows  v.  Delta  Transportation  Co.y 
29  L.  R.  A.  468;  Praigg  v.  Western,  etc.,  Co.,  143  Ind.  358. 
It  is  said,  and  property  so,  that  the  courts  are  not  the 
guardians  of  the  rights. of  the  people,  except  as  those 
rights  are  secured  by  constitutional  provisions  which 
come  within  judicial  cognizance.  Cooley  Const.  Lim. 
(6th  ed.),  p.  201.  An  act  of  the  legislature  comes  to 
us  as  the  will  of  the  sovereign  power.  In  the  first  in- 
stance the  members  of  that  body  must  be  deemed  to  be 
the  judges  of  their  own  constitutional  authority.  The 
State's  executive  and  each  member  of  its  general  as- 
sembly take  an  oath  to  support:  the  constitution,  both 
Federal  and  State,  and  as  these  can  only  be  supportred 
bj^  obeying  and  enforcing  their  provisions,  we  must 
presume  that  these  duties  were  discharged  by  our  law- 
makers in  the  passage  of  the  particular  act  in  ques- 
tion, and  by  the  Governor  when  he  officially  gave  to  it 
his  sanction  and  approval.  For  these  reasons,  and 
others,  all  presumptions  as  to  its  validity  must  be  in- 
dulged in  its  favor,  and  it  is  only  when  made  to  ap- 
pear clearly,  palpably,  and  plainly,  and  in  such  a  man- 
ner as  to  leave  no  reasonable  doubt  or  hesitation  in 
our  minds,  that  a  statute  violates  some  provision  of 
the  constitution  that  we  can  consistently  declare  it 
void.  This  rule  has  been  repeatedly  affirmed  by  this 
court,  and  by  other  courts  generally  throughtout  the 
Nation.  Robinson j  Treas.j  v.  Schencky  102  Ind.  307, 
State,  ex  reL,  v.  Roby  et  ah,  142  Ind.  168. 

The  police  power  of  a  State  is  recognized  by  the 
courts  to  be  one  of  wide  sweep.  It  is  exercised  by  the 
State  in  order  to  promote  the  health,  safety,  comfort, 
morals,  and  welfare  of  the  public.  The  right  to  ex- 
ercise this  power  is  said  to  be  inherent  in  the  people 
in  every  free  government    It  is  not  a  grant,  derived 
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from  or  under  any  written  constitution.  It  is  not,  how- 
ever, without  limitation,  and  it  cannot  be  invoked  so 
as  to  invade  the  fundamental  rights  of  a  citizen.  As 
a  general  proposition,  it  may  be  asserted  that  it  is  the 
province  of  the  legislature  to  decide  when  the 
exigency  exists  for  the  exercise  of  this  power,  but  as  to 
what  are  the  subjects  which  come  within  it,  is  evi- 
dently a  judicial  question.  Ritchie  v.  People^  155  111. 
98;  29  L.  R.  A.  79;  46  Am.  St.  Rep.  315. 

Keeping  in  mind  these  salutary  rules,  we  will  pro- 
ceed to  consider  in  detail  the  objections  urged  against 
the  statute.  We  recognize  the  general  rule  of  the  law, 
that  where  the  constitutional  provisions  of  an  act  are 
so  blended  or  interlocked  with  those  which  are  uncon- 
stitutional that  they  cannot  be  separated,  then  all 
must  fall.  It  is  manifest,  h-owever,  upon  an  inspec- 
tion and  consideration  of  the  act  in  controversy,  that 
it  does  not  come  within  the  application  of  this  rule, 
for  the  reason  that  the  sections  are  in  the  main  inde- 
pendent of  each  other,  and  if  it  could  be  held  that 
some  were  bad,  such  a  result  vrould  not  necessarily 
invalidate  the  entire  act. 

It  is  next  insisted  that  the  statute  is  an  amendment 
to  that  of  1875,  which  provides  for  the  granting  of  a 
license  to  retail  intoxicating  liquors,  and  is  void  for  the 
reason  of  the  failure  of  the  legislature  to  comply  with 
the  requirements  of  Art.  4,  section  21,  of  the  Constitu- 
tion. Neither  by  its  title  nor  by  its  terms  does  it 
expressly  profess  to  be  amendatory  of  any  statute. 
Its  title  indicates  it  to  be  a  distinct  and  original  enact- 
ment; and  while  it  is  true  that  it  refers  to  existing 
laws,  relating  to  the  granting  of  a  license,  and  has 
a  bearing  upon  the  same,  and  may  result  in  modifying 
or  amending  certain  parts  thereof  by  implication, 
still,  this,  in  reason,  cannot  be  said  to  bring  it  within 
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the  mischief  which  the  provision  of  the  constitution 
referred  to  was  designed  to  prohibit. 

In  the  appeal  of  People  v.  Mahaney^  13  Mich.  481,  a 
statute  was  assailed  under  a  provision  of  the  constitu- 
tion of  the  State  of  Michigan  substantially  like  section 
21,  supraj  for  like  reasons  urged  by  appellee.  It  was 
there  pertinently  said,  and  the  rule  affirmed,  by 
Cooley,  J.,  on  page  496  of  the  opinion,  as  follows: 

"If,  whenever  a  new  statute  is  passed,  it  is  neces- 
sary that  all  prior  statutes,  modified  by  it  by  implica- 
tion should  be  re-enacted  and  published  at  length  as 
modified,  then  a  large  portion  of  the  whole  code  of 
laws  of  the  State  would  require  to  be  republished  at 
every  session,  and  parts  of  it  several  times  over,  until, 
from  mere  immensity  of  material,  it  would  be  impos- 
sible to  tell  what  the  law  was.  If,  because  an  act 
establishing  a  police  government  modifies  the  powers 
and  duties  of  sherifFs,  constables,  water  and  sewer 
commissioners,  marshals,  mayors  and  justices,  and 
imposes  new  duties  ujyon  the  executive  and  the  citizen, 
it  has  thereby  become  necessary  to  re-enact  and  repub- 
lish the  various  laws  relating  to  them  all  as  now  modi- 
fied, we  shall  find,  before  the  act  is  completed,  that  it 
not  only  embraces  a  large  portion  of  the  general  laws 
of  the  State,  but  also  that  it  has  become  obnoxious  to 
the  other  provisions  referred  to,  because  embracing 
a  large  number  of  objects,  only  one  of  which  can  be 
covered  by  its  title." 

The  same  rule  is  asserted  by  this  court  in  Branham 
V.  Langey  Aiid.y  etc.j  16  Ind.  497,  and  reaffirmed  in 
Barton  et  ux.  v.  McWhinneyy  85  Ind.  481.  Oooley  on 
Const  Lim.  (6th  ed.),  p.  180.  With  equal  force 
might  the  authority  of  the  legislature  be  denied 
to  enact  a  general  law,  limiting  the  time  of  tak- 
ing appeals  to  this  court  to  six  months,  there- 
by changing  or  amending  by  implication  the  law 
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as  it  now  exists,  relative  to  the  time  for  taking  snch 
appeals.  Such  a  statute  might,  with  the  same  con- 
sistency be  attacked  for  the  same  reason,  namely, 
that  the  existing  statute,  which  it  amended  or  modi- 
fied by  implication,  should  have  been  published  at 
length  as  amended.  Surely  such  a  contention  could 
not  be  sustained.  It  is  true,  that  some  portions  of  the 
act  in  question  operate  upon  persons  who  are  exercis- 
ing rights  under  the  act  of  1875,  and  to  that  extent 
only  it  depends  upon  the  latter  law;  but  this  fact 
manifestly  would  not  bring  it  within  the  objections 
urged  by  counsel  for  appellee.  Again,  upon  another 
view  of  the  question,  it  may  be  said,  that  the  legis- 
lature, by  a  long  continued  and  unquestioned  practice 
in  the  passage  of  laws  which  in  effect  modified  or 
amended  other  acts  upon  the  same  subject,  without 
setting  out  or  specifically  referring  to  those  so 
changed  or  amended,  has  given  a  practical  construc- 
tion upon  the  question  involved.  We  may  property 
refer  to  some  of  these  enactments.  Beginning  with 
the  general  assembly  of  1852,  immediately  following 
the  adoption  of  our  present  constitution,  an  act  en- 
titled "An  act  for  the  incorporation  of  railroad  com- 
panies," was  passed.    E.  S.  1852,  Vol.  1,  p.  409. 

Under  this  title  provision  was  made,  not  simply  for 
the  incorporation,  but  for  the  government,  powers, 
duties  and  liabilities  of  such  companies. 

At  the  same  session,  viz:  by  an  act  approved  June 
15,  1852,  there  was  enacted,  under  the  title  of  "Gen- 
eral provisions  in  regard  to  railroad  companies,"  an 
act  upon  the  same  general  subject  as  that  of  the  orig- 
inal act.  (K.  S.  1852,  Vol.  1,  p.  421),  section  5221, 
Burns'  R.  S.  1894. 

And  also,  "An  act  to  authorize  railroad  companies 
to  increase  the  amount  of  their  capital  stock  and  to 
increase  the  number  of  their  directors,"   approved 
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June  18, 1852.  (R.  S.  1852,  p.  423),  secUon  5139,  Burns' 
K.  S.  1894. 

And  also,  "An  act  supplemental  to  an  act  to  pro- 
vide for  the  incorporation  of  railroad  companies,'''  ap- 
proved June  18, 1852,  E.  S.  1852,  p.  425. 

At  the  next  session  an  act  was  passed  authorizing 
the  filing  of  copies  of  articles?  of  association.  (Acts 
of  1853,  p.  107),  Burns'  R.  S.  1894,  section  5137. 

In  1893  there  was  passed  "An  act  authorizing  rail- 
road companies  to  issue  preferred  stock  in  exchange 
for  common  stock,"  approved  February  22, 1893.  (Acts 
of  1893,  p.  133),  Burns'  R.  S.  1894,  section  5140. 

In  1873  an  act  was  passed  providing  for  the  cross- 
ing of  railroads,  etc.    (Acts  of  1873,  p.  186.) 

And  also  authorizing  such  companies  to  make  con- 
tracts for  the  use  of  their  tracks.  (Acts  of  1883,  p.  55), 
Burns'  R.  S.  1894,  section  5156. 

In  1883,  an  a-ct  was  passed  on  the  subject  of  rail- 
road crossings  at  grade.  (Acts  of  1883,  p.  55),  Burns' 
K.  S.  1894,  section  5156. 

In  1893  (Acts  of  1893,  p.  335),  section  5166,  Burns' 
R.  S.  1894,  an  act  requiring  the  recording  of  deeds, 
etc.,  was  passed. 

At  the  special  session  of  1865  (Acts  of  1865,  p.  118), 
section  5171,  Burns'  R.  S.  1894,  "An  act  to  enable  rail- 
roads to  alter  their  lines  in  certain  cases,"  was  passed. 

In  1891  (Acts  of  1^91,  p.  364,  section  5174.  Bums' 
T{.  S.  1894),  there  was  passed  an  act  for  the  employ- 
uient  of  flagmen. 

And  in  1875  (Acts  of  1875,  p.  125,  section  5182, 
Burns'  R.  S.  1894),  an  act  for  the  protection  of  pas- 
sengers. 

In  1889  (Acts  of  1889,  p.  279,  section  5186,  Bums' 
E.  S.  1894),  an  act  requiring  them  to  give  notice  as  to 
whether  their  trains  were  on  time. 

In  1891  (Acts  of  1891,  p.  70,  section  5188,  Burns'  R. 
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S.  1894),  an  act  compelling  them  to  establish  waiting 
rooms,  etc. 

In  1861  (Acts  of  1861,  p.  149,  section  5201,  Burns'  R 
S.  1894),  an  act  regulating  the  sale  of  railroads,  and  an 
act  on  the  same  subject  in  1865.  (Acts  of  1865,  p.  66, 
section  5209,  Burns'  R.  S.  1894.) 

In  1883  (Acts  of  1883,  p.  182,  section  5216,  Burns'  R 
S.  1894),  an  act  authorizing  them  to  indorse  and  guar- 
antee the  bonds  of  other  railroad  companies. 

In  1855  (Acts  of  1855,  p.  156,  section  5220,  Burns'  R 
S.  1894),  an  act  authorizing  them  to  compromise  with 
the  mortgagees. 

In  1852  (Acts  of  1852,  p.  358,  as  amended,  section 
5052,  Burns'  R.  S.  1894),  the  legislature  passed  an 
act  for  the  incorporation  of  manufacturing  and  min- 
ing companies,  etc. 

In  1875  (Acts  of  1875,  p.  107,  section  5053,  Burns'  R 
S.  1894),  it  also  passed  an  act  for  the  encouragement  of 
manufacturing  and  mining  companies. 

In  1893  (Acts  of  1893,  p.  162,  section  5064,  Burns'  R 
S.  1894),  it  passed  an  act  authorizing  the  issuing  of 
preferred  stock  of  manufacturing,  etc.,  companies. 

And  in  1863  (Acts  of  1863,  p.  48,  section  5075,  Burns' 
R.  S.  1894),  it  passed  an  act  supplemental  to  the  orig- 
inal act 

And  in  1867  another  supplemental  act  was  passed. 
(Acts  of  1867,  p.  155,  section  5078,  Burns'  R.  S.  1894.) 

In  1865  (Acts  of  1865,  special  session,  p.  134,  section 
5081,  Burns'  R.  S.  1894),  an  act  defining  the  powers  of 
certain  companies  organized  under  the  law. 

And  in  1883  (Acts  of  1883,  p.  129,  section  5087, 
Burns'  R.  S.  1894),  an  act  granting  further  pawers  to 
manufacturing  companies  in  regard  to  taking  stock  in 
other  companies. 

And  in  1889  (Acts  of  1889,  p.  38,  section  5099,  Burns' 
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B.  S.  1894),  an  act  declaratory  of  the  meaning  and  effect 
of  the  word  "mining"  in  the  law. 

And  in  1891  (Acts  of  1891,  p.  423,  section  5111, 
Eurns'  R.  S,  1894),  an  act  supplemental  to  the  acts 
then  in  force. 

So  with  insurance  companies.  The  general  law 
"was  passed  under  the  title:  "An  act  for  the  incorpora- 
tion of  insurance  companies,  defining  their  powers 
and  describing  their  duties,"  approved  June  17,  1852. 
(R.  S.  1852,  p.  331,  section  4839,  R.  S.  1894.) 

In  1891  (Acts  of  1891,  p.  375,  section  4894,  Burns'  R. 
S.  1894),  a  separate  act  was  passed  conferring  certain 
powers  on  officers  of  the  company. 

And  in  1865  (Acts  of  1865,  p.  114,  section  4895, 
Burns'  R.  S.  1894),  a  supplement  act  was  passed. 

And  in  1883  (Acts  of  1883,  p.  203,  section  4897, 
Burns'  R.  S.  1894),  an  act  for  governing  certain  life 
insurance  companies  was  passed. 

And  so  with  the  liquor  law  of  1875.  The  general 
law  w^as  passed  March  17,  1875  (Acts  of  1875,  special 
session,  p.  55,  section  72*6,  Burns'  R.  S.  1894). 

In  1889  (Acts  of  1889,  p.  288,  section  7280,  Burns'  R. 
S.  1894),  an  act  was  passed  governing  appeals  from  the 
action  of  the  board  with  reference  to  the  granting  of 
licenses. 

Each  of  these  acts  might  be  said  to  be  as  amendatory 
of  the  original  and  existing  laws  upon  the  same  sub- 
ject as  is  the  statute  in  controversy.  This  continued 
and  repeated  practice  of  the  legislature,  unquestioned 
for  a  i>eriod  of  over  forty  years,  becomes  a  potent 
factor,  and  lends  much  strength  to  an  interpretation 
of  the  constitution  favoring  the  authority  of  the  gen- 
eral assembly  to  enact,  in  the  manner  it  did,  the  law 
under  consideration.  Were  we  in  doubt  of  this  legis- 
lative right,  we  should  feel  obligated  to  be  controlled 
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by  such  a  practical  exposition.  Hovey,  etc,^  v.  States  er 
rely  119  Ind.  380;  French  v.  State,  ex  rel,  141  Ind.  61& 

It  is  obvious,  we  think,  that  the  provisions  of  the 
law  of  1875  are  not  repealed  by  that  of  1895,  but  that 
the  latt€P  only  provided  supplemental  provisions  for 
the  better  regulation  and  restriction  of  the  traflSc  in 
intoxicating  liquors. 

The  next  insistence  is,  that  the  title  to  the  act  is  in- 
sufficient, because  it  is  in  contravention  of  Art  4,  sec- 
tion 19,  of  the  Constitution. 

This  contention,  we  think,  is  untenable.  There  has 
been  a  disposition  manifested  by  this  court  from  time 
to  time,  when  this  same  question  has  been  presented, 
to  liberally  construe  this  constitutional  mandate, 
rather  than  to  embarrass  legislation  by  a  construc- 
tion, whose  strictness  is  unnecessary  for  the  accom- 
plishment of  the  beneficial  purpose  for  which  it  was 
designed.  The  history  and  reason  for  the  insertion 
of  this  provision  in  the  organic  law  of  the  State,  are 
well  understood,  and  have  been  so  often  given  by  this 
court  in  its  decisions,  that  any  further  extended  state- 
ment is  thereby  rendered  unnecessary. 

The  mischiefs  intended  to  be  prevented  by  section 
19  were  well  stated  by  Judge  Frazer,  in  Hingle  v. 
State,  24  Ind.  28,  as  follows: 

^^Firsfy  The  passage  of  any  act  under  a  false  and 
delusive  title,  which  did  not  indicate  the  subject-mat- 
ter contained  in  the  act ;  a  trick  by  which  members  of 
the  legislature  had  been  deceived  into  the  support  of 
measures  in  ignorance  of  their  true  character. 

"^Second,  The  combining  together  in  one  act  of  two 
or  more  subjects,  having  no  relation  to  each  other;  a 
method  by  which  members,  in  order  to  procure  such 
legislation  as  they  wished,  were  often  constrained  to 
support  and  pass  other  measures  obnoxious  to  them, 
and  possessing  no  intrinsic  merit." 

The  word  "subject,"  as  Used  in  this  section,  indicates 
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the  thing  about  which  legislation  is  had,  and  the  word 
"matters"  the  things  which  are  secondary,  subordi- 
nate, or  incidental.  II ingle  v.  StatCy  supra.  The  subject 
of  the  act  in  question  is  "The  better  regulation  and 
restriction  of  the  sale  of  intoxicating  liquors."  The 
matters  properly  connected  therewith  are: 

First  Providing  penalties  for  a  violation  of  the 
act,  and  providing  for  its  enforcement. 

Second.  Providing  for  a  remonstrance  against  the 
granting  of  licenses. 

Third.  Conferring  jurisdiction  upon  certain  courts 
for  the  violation  of  this  and  other  laws  upon  the  sub- 
ject of  selling  intoxicating  liquors. 

The  subject  is  clearly  expressed  in  the  title.  The 
latter  fully  indicates  the  purpose  of  the  legislation, 
and  informs  all  persons  as  to  the  provisions  of  the 
act.  The  matters  embraced  in  the  body  of  this  statute 
are  details  of  the  method  bv  which  the  sale  of  intox- 
icating  liquors  is  to  be  "better  regulated  and  re- 
stricted." All  of  them,  it  appears  to  us,  are  germane 
to  the  subject,  and  appropriately  and  properly  con- 
nected therewith.  The  following  decisions  support 
our  conclusion:  State  v.  Newton,  59  Ind.  173;  Hed- 
derich  v.  State,  lOl  Ind.  564,  51  Am.  Rep.  768;  Shipley 
V.  City  of  Terre  Haute,  etc.,  74  Ind.  297;  Indiana,  etc., 
R.  W.  Co.  V.  Potts,  7  Ind.  681 ;  Robinson  v.  Skipworth,  23 
'  Ind.  311;  Bright  v.  McCullough,  Treas.,  etc.,  27  Ind.  223; 
State  V.  Adamson,  14  Ind.  296;  State,  ex  rel.,  v.  Sullivan, 
74  Ind.  121;  Jett  v.  City  of  Richmond,  78  Ind.  316;  Kane 
V.  State,  ex  rel,  78  Ind.  103;  Barnett  v.  Harshbarger, 
Admr.,  105  Ind.  410;  City  of  Indianapolis,  etc.,  y.Huegele, 
115  Ind.  581.  See  also  Bank  of  the  State  v.  City  of  Neic 
Albany,  11  Ind.  139;  Reams  v.  State,  23  Ind.  Ill;  Peachee 
V.  State,  63  Ind.  399;  Elder  v.  State,  96  Ind.  162;  Shoe- 
maker, Avd.,  V.  Smith,  37  Ind.  122;  State,  ex  rel,  etc.,  v. 
Board,  etc.,  26  Ind.  522. 
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We  are  next  canfronted  with  a  more  difficult  prop- 
oftition,  the  invalidity  of  section  two;  the  question,  in 
the  main,  is  not  as  to  the  power  of  the  legislature  to 
prescribe  the  conditions  or  prohibit  the  acts  which  it 
has,  in  the  section  in  dispute,  but  it  is  one  applying 
to  the  arbitrary  manner  in  which  it  is  claimed  the 
board  of  commissioners  is  tauthorized  by  the  proviso 
of  this  section  to  exercise  the  power  of  awarding  a 
permit  to  an  applicant  to  conduct  other  business  in 
connection  with  the  sale  of  his  liquors.  It  is  the  opin- 
ion of  the  majority  of  the  court  that  the  validity  of 
that  part  of  the  statute  embraced  within  this  proviso, 
can  be  sustained.  From  this  holding  the  writer  of  this 
opinion  is  compelled  to  dissent,  for  the  reasons  given 
in  his  dissenting  opinion.  The  views  of  the  majority 
of  the  court  upon  this  question  are  stated  as  follows: 

All  statutes  in  pari  materia  are  to  be  construed  to- 
gether. Earl  of  Ailesbury  v.  Pattisoiiy  1  Douglas  28. 

The  legislature  is  presumed  to  have  had  former 
statutes  before  it,  and  to  have  been  acquainted  with 
their  judicial  construction,  and  passed  new  statutes 
on  the  same  subject  with  reference  thereto.  Steel  v. 
Linebergery  72  Pa.  St  239. 

When  a  number  of  statutes,  whenever  passed,  relate 
to  the  same  thing  or  general  subject-matter,  they  are 
to  be  construed  together  and  are  in  pari  materia.  U.  8. 
V.  Freeman^  3  Howard  (U.  S.),  556-564;  Ferguson  v. 
Boardy  etc.y  Monroe  Co.y  71  Miss.  524;  Commonwealth  v. 
Sylvester,  13  Allen  (Mass.),  247;  City  of  Louisvilh  v. 
Commonwealth^  9  Dana  (Ky.),  70;  State  v.  Clarky  And, 
54  Mo.  216;  Roffy  etc.,  v.  Johnson^  40  Ga.  555;  Linton-s 
Appeal,  104  Pa.  St.  228;  Perkins  v.  Perkins,  62  Barb. 
531;  United  Society  v.  Eagle  Bank,  7  Conn.  456;  Black 
on  Interp.  of  Laws,  section  86. 

We  quote  from  Black  on  Interp.  of  Laws,  p.  206: 
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"It  is  a  phrase  applicable  to  public  statutes  or  gen- 
eral laws,  made  at  different  times,  and  in  reference  to 
the  same  subject.  Thus,  the  English  laws  concern- 
ing paupers  and  their  bankrupt  acts  are  construed 
together,  as  if  they  were  one  statute  and  as  forming 
a  united  system.  ♦  ♦  ♦  Such  laws  are  in  paria 
materia.  To  illustrate  further,  all  the  statutes  of  the 
same  State  relating  to  the  property-rights  and  con- 
tracts of  married  women,  removing  their  common 
law  disabilities,  authorizing  them  to  manage  their 
separate  estates,  to  engage  in  business,  etc.,  are  to  be 
read  and  construed  together  as  constituting  one  sys- 
tem. Though  they  may  have  been  passed  at  different 
times,  successively  advancing  to  a  standard  the  op- 
posite of  that  of  the  common  law,  they  are  all  strictly 
in  pari  materia^  and  any  doubt  or  ambiguity  in  one 
should  be  cleared  up  by  reference  to  thie  terms,  the 
puri)ose,  and  the  policy  of  the  rest  Again,  an  act 
authorizing  married  women  to  dispose  of  their  prop- 
erty by  will  is  in  pari  materia  with  the  general  statute 
relating  to  the  execution  and  proof  of  wills.  ♦  ♦  • 
So  also,  all  the  laws  of  the  State,  whenever  passed, 
relating  to  the  subject  of  the  regulation  of  the  liquor 
traffic  are  in  pari  materiaJ^ 

The  act  known  as  the  Nicholson  law  is  supple- 
mental to  and  in  pari  materia  with  the  license  law  of 
1875,  and  the  same  are  therefore  to  be  construed  to- 
gether. 

It  is  also  the  rule  that  whenever  the  statute  can 
be  so  construed  and  applied  as  to  avoid  conflict  with 
the  constitution,  and  give  it  the  force  of  law,  such 
construction  will  be  adopted  by  the  courts.  Warren, 
Aiid.j  V.  Britton,  Trcas.j  84  Ind.  14;  Campbell  v.  Dwig- 
ffinsj  Treas.,  83  Ind.  473;  Hays  v.  Tippy j  91  Ind.  102; 
State,  ex  rel,  v.  Rohy,  142  Ind.  168,  51  Am.  St.  Rep.  174; 
Netvland  v.  Marshy  19  111.  376;  Dow  v.  Norrts,  4  N.  H. 
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16, 17  Am.  Dec.  400;  Orenada  Co.  v.  Brogden,  112  U.  S. 
261,  and  cases  cited  on  p.  269;  Marshall  v.  GrimeSy  41 
Miss.  27,  31. 

It  sbould  not  be  assumed  that  the  law-making  de- 
partment of  the  government  intended  to  usurp  or  as- 
sume power  prohibited  to  it,  but  in  all  cases  the  con- 
trary presumption  prevails. 

Judge  Cooley,  in  his  work  on  Const.  Lim.  (6th  ed.), 
p.  218,  says:  "For  as  a  conflict  between  the  statute  and 
the  constitution  is  not  to  be  implied,  it  would  seem  to 
follow,  where  the  meaning  of  the  constitution  is  clear, 
thai  the  courts  if  possible^  must  give  the  statute  sxich  a  con- 
struetion  as  will  enable  it  to  have  effect.  This  is  only  say- 
ing, in  another  form  of  words,  that  the  court  must 
construe  the  statute  in  accordance  with  the  legislative 
intent;  since  it  is  always  to  be  presumed  the  legisla- 
ture designed  the  statute  to  take  effect,  and  not  to  be 
a  nullity.'^ 

The  principle  upon  which  is  based  the  regulation  of 
the  liquor  traffic  is  found  in  the  police  power  of  the 
State,  and  it  should  be  remembered,  in  construing  all 
statutes  on  that  subject,  that  no  one  possesses  an  in- 
alienable or  constitutional  right  to  keep  a  saloon  for 
the  sale  of  intoxicating  liquors.  SJierlock  v.  Stuart,  96 
Mich.  193. 

"To  sell  intoxicating  liquor  at  retail  is  not  a  natural 
right  to  pursue  an  ordinary  calling.'^  Black  Intox. 
Liq.,  section  48. 

The  act  of  1875  does  not  define  what  constitutes  fit- 
ness or  unfitness.  Said  act  is  in  full  force  and  effect, 
except  as  modified  by  the  act  of  1895.  The  question 
of  the  fitness  or  unfitness  of  an  applicant  remains  for 
the  board  of  commissioners  to  determine,  under  said 
act,  unless  a  remonstrance,  signed  by  a  majority  of 
the  legal  voters,  is  filed,  as  required  by  section  9  of  the 
act  of  1895. 
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The  question  of  the  fitness  of  an  applicant,  under 
the  act  of  1875,  was  not  a  question  of  law,  but  one 
of  fact,  to  be  determined  by  the  board  of  commis- 
sioners, or  the  trial  court  on  appeal.  Pelley  v.  WilUj 
141  Ind.  688;  Hardesty  v.  Hine,  135  Ind.  72;  Stocktvell 
V.  Brant  J  97  Ind.  474;  Reiser  v.  Lines,  57  Ind.  431. 

In  determining  the  question  of  the  fitness  or  unfit- 
ness of  an  applicant,  under  said  act  prior  to  the  act 
of  1895,  it  was  proper  for  the  board  of  commissioners 
to  take  into  account  the  place  where  he  desired  to  sell 
intoxicating  liquors,  its  proximity  to  the  courthouse, 
schoolhouses,  churches,  and  all  other  surroundings, 
for  the  reason  that  it  might  be  that  only  a  man  pos- 
sessed of  an  extraordinary  degree  of  circumspection 
and  caution  could  fitly  conduct  the  business  at  that 
place  on  account  of  the  situation  and  surroundings. 
EsUnger  v.  Easty  100  Ind.  434. 

Construing  section  two,  of  the  act  of  1895,  with  sec- 
tions three  and  four,  of  the  act  of  1875,  concerning 
the  fitness  of  an  applicant  to  be  intrusted  with  the  sale 
of  intoxicating  liquors,  the  power  given  the  board  to 
grant  or  refuse  a  license  to  sell  intoxicating  liquors 
and  carry  on  some  other  kind  of  business  in  the  same 
room,  is  not  an  arbitrary  one. 

If  an  applicant  for  a  license  to  sell  intoxicating 
liquors  also  desires  to  carry  on  any  other  or  different 
business  in  the  same  room,  and  states  such  fact  in  his 
application,  as  required  by  the  last  proviso  to  section 
two  of  the  act  of  1895,  it  is  a  question  of  fact  for  the 
board  of  commissioners  to  determine  whether  such  ap- 
plicant is  a  fit  person  to  be  intrusted  with  the  sale  of 
intoxicating  liquors,  under  the  laws  of  the  State,  and 
carry  on  the  other  or  different  business  stated  in  the 
application  in  the  same  room.  If  the  board  find,  from 
the  evidence,  that  he  is,  the  license  is  granted,  as 
prayed  for. 


464  SUPREME  COURT  OF  INDIANA, 

The  State  v,  Gerhardt. 

But  if  the  applicant  is  found  to  be  a  fit  person  to  be 
intrusted  with  a  license  to  sell  intoxicating  liquors 
in  a  room  separate  from  any  other  business  of  any 
kind,  and  not  fit  to  be  intrusted  with  the  sale  of  intox- 
icating liquors  in  the  same  room  with  the  other  busi- 
ness stated  in  the  application,  a  license  would  only  be 
granted  to  sell  intoxicating  liquors  in  a  room  separate 
from  any  other  business  of  any  kind,  the  same  as  if 
the  applicant  had  not  taken  any  steps  under  the  last 
proviso  of  section  2. 

If,  however,  the  board  finds  he  is  not  a  fit  person  to 
be  intrusted  with  the  sale  of  intoxicating  liquors  in  a 
less  quantity  than  a  quart  at  a  time,  in  a  room  sep- 
arate from  any  other  business  of  any  kind,  under  the 
license  laws  of  this  State,  his  application  would  be 
refused. 

So  construed,  said  proviso  is  not  open  to  the  objec- 
tion that  it  confers  absolute  or  arbitrary  power  upon 
the  board  of  commissioners,  but  all  applicants  are 
entitled  to  the  same  privileges  upon  the  same  condi- 
tion, that  of  fitness. 

In  determining  the  fitness  of  the  applicant  in  such 
case,  locality  and  surroundings,  including  the  other 
kind  of  business  he  desires  to  carry  on  in  connection 
with  the  sale  of  intoxicating  liquors,  are  proper  mat- 
ters for  consideration. 

So  that  whether  the  application  is  for  a  license  to 
sell  intoxicating  liquors  alone,  or  contains  a  request 
under  the  last  proviso  to  said  section  two,  the  ques- 
tion is  whether  the  applicant  is  a  fit  person  to  be  in- 
trusted with  the  sale  of  intoxicating  liquors,  in  the 
manner  and  with  the  other  business,  if  any,  set  forth 
in  his  application,  considered  with  reference  to  the 
location  and  all  the  surroundings. 

It  would  seem  that,  under  the  doctrine  declared  in 
City  of  Indianapolis  v.  Biekr,  138  Ind.  30,  and  author- 
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ities  cited  on  p.  38,  that  even  if  the  last  clause  to  sec- 
tion two  was  unconstitutional,  that  the  remainder  of 
said  section  would  be  constitutional.  See  also.  Pen- 
nimaiVs  CasCy  103  U.  S.  714;  Presser  v.  Illinois j  116 
U.  S.  252. 

The  validity  of  the  proviso  in  controversy  being  up- 
held, it  is  manifest  that  section  two  is  not  open  to  the 
other  objections  urged  against  it  by  counsel  for  appel- 
lee. The  section,  we  think,  prescribes,  or  imposes, 
valid  restrictions  upon  the  dealer  in  liquors  as  to  the 
place  wherein  the  same  are  sold.  First,  in  requiring 
him  to  conduct  the  business  of  selling  his  liquors  in  a 
room  where  no  other  business  is  carried  on,  and,  sec- 
ond, in  prohibiting  devices  for  amusement  or  music 
from  being  permitted  therein.  Each  of  these  pro- 
visions, we  think,  define  a  separate  public  offense,  the 
violation  of  any  one  of  which  will  subject  the  offender 
to  the  penalty  of  section  four  of  the  act  in  controversy. 

This  section  recognizes  the  right  of  a  holder  of  a 
license  to  carry  on  thereunder  the  business  of  retail- 
ing liquors.  In  the  absence  of  the  permit,  provided 
for  by  the  second  proviso,  the  requirements  of  the 
section  confine  the  sale  of  liquors  to  a  room  separate 
from  any  other  business,  except  that  of  selling  cigars 
and  tobacco.  By  its  operation  it  also  removes  from 
the  saloon  all  such  allurements  as  music  and  devices 
for  amusement  of  any  kind,  by  the  means  of  which 
both  the  old  and  the  young  might  be  induced  to  enter 
and  loiter  therein,  to  their  own  detriment  and  that  of 
the  public.  Surely  the  power  of  the  legislature  to  im- 
pose such  restrictions  upon  the  vendor  of  intoxicants 
cannot  be  successfully  denied. 

We  cannot  concur,  with  counsel  for  the  appellee, 
that  section  three  is  open  to  the  objections  urged 
against  it.    The  contention  that  the  legislature  is  not 
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authorized  to  make  certain  facts  prima  facie  evidence 
of  guilt  cannot  be  sustained.  This  question  was  fully 
considered  by  this  court  in  State  v.  Beach,  at  last  term 
(Ind.  Sup.),  43  N.  E.  Rep.  949,  and  decided  adversely  to 
the  claim  of  appellee.  The  power  to  prohibit  the  sale  of 
intoxicating  liquors  in  the  interest  of  public  safety  or 
welfare  during  certain  prescribed  periods  is  not  de- 
nied. The  legislature,  possessing  this  right,  as  it  un- 
questionably does,  may  further  exercise  or  extend  it 
so  as  to  require  a  proprietor  of  a  liquor  saloon  to  se- 
curely close  the  same,  and  permit  no  person  to  enter 
therein,  as  provided  by  this  section,  during  the  times 
when  the  sale  of  intoxicating  liquors  is  forbidden. 
This  legislative  power  is  recognized  and  settled  in  the 
case  of  Decker  v.  Sargeanty  125  Ind.  404;  Davis  v.  Fasigy 
128  Ind.  271. 

As  the  closing  features  of  section  three  apply  only 
to  the  prohibited  days  and  hours,  we  fail  to  recognize 
how  any  great  hardship  can  result  from  the  enforce- 
ment of  this  law.  In  answer  to  the  contention  that 
the  enforcement  of  the  requirements  of  this  section 
might  incidentally  result  in  interfering,  during  such 
interdicted  time,  with  other  business  that  may  be  con- 
ducted by  the  proprietor  in  the  same  room  where  such 
liquors  are  sold,  or  may  restrict  him  in  the  enjoyment 
in  his  own  house  of  the  society  of  his  friends,  it  may 
be  said  that  when  he  accepted  his  license,  under  the 
statute,  and  embarked  in  the  sale  of  intoxicating 
liquors  thereunder,  he  must  be  deemed  to  have  con- 
sented to  all  proper  conditions  and  restrictions  which 
had  been  imposed  by  the  legislature,  or  which  might 
in  the  future  be  imposed  in  the  interest  of  the  public 
morals  and  safety,  relative  to  the  traffic  in  such 
liquors,  or  to  the  place  wherein  he  was  granted  a  per- 
mit to  sell  the  same,  notwithstanding  their  burden- 
some character.  Decker  v.  Sargeanty  supra;  Black  on 
Intox.  Liq.,  section  50. 
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A  license  to  engage  in  the  liquor  traffic  is  not  a  con- 
tract or  grant,  but  a  mere  permit,  and  the  applicant 
who  receives  it  does  so  with  the  knowledge  that  it  is 
at  all  times  within  the  control  of  the  legislature.  Mc- 
Kinney  v.  Town  of  Salentj  77  Ind,  213;  StatCy  ex  rely  v. 
Bonnelly  119  Ind.  494;  Moore  v.  City  of  Indianapolis^  120 
Ind.  483;  Black  on  Intox.  Liq.,  section  51. 

The  rule  of  law  as  above  asserted,  applies  with 
equal  force  in  support  of  the  validity  of  the  restrictive 
features  of  section  two. 

It  is  true,  that  the  part  relative  to  the  exclusion  of 
persons  is  somewhat  sweeping,  making  but  one  excep- 
tion; however,  criminal  statutes  are  not  always  liter- 
ally construed,  and  possibly  an  emergency  might  arise 
of  great  necessity,  to  admit  some  one  other  than  thoee 
mentioned  in  the  section,  and  while  such  admission 
might  infringe  upon  the  letter  of  the  statute,  it  would 
not  come  within  its  spirit,  and  the  court, under  the  par- 
ticular circumstances,  might  make  the  necessary  ex- 
ception, but  as  to  this  point  we  do  not  decide.  See 
Donnell  v.  State,  2  Ind.  658;  Hooper  v.  State^  56  Ind. 
153.  We  therefore  sustain  the  validity  of  section 
three,  and  adjudge  that  it  defines  a  public  offense. 

Another  objection  is  urged  against  sections  three 
and  four,  because  of  the  following  language  in  the 
latter:  "For  a  violation  of  this  or  either  of  the  fore- 
going sections  of  this  act,  the  defendant  shall  be 
fined,"  etc.  It  is  contended  that  by  this  clause  no 
penalty  is  fixed  for  the  violation  of  the  provisions  of 
any  section,  unless  all  the  provisions  thereof  have 
been  violated.  The  violation  of  a  section  of  this  act 
may  be,  in  part  or  as  a  whole,  and  in  either  case  the 
penalty  provided  in  section  four  is  prescribed.  In 
Miller  v.  Statey  3  Ohio  St.  475,  it  was  held  that  a  viola- 
tion of  either  of  the  sections  of  the  statute  therein  in- 
volved, subjected  the  accused  to  the  penalty  mentioned 
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in  another  section,  which  provided  for  a  penalty  for 
the  violation  of  all.  There  is  no  merit  in  the  objec- 
tions urged  by  appellee  in  this  respect  See  Jessup  v. 
State,  14  Ind.  App.  257. 

The  validity  of  section  nine  of  the  act,  as  we  have 
heretofore  stated,  is  called  in  question,  upon  the 
grounds,  that  it  is  not  a  matter  properly  connected 
with  the  subject  of  the  statute;  that  it  constitutes 
local  prohibition;  and  further,  that  it  delegates  legis- 
lative power  to  the  people  to  suspend  the  general 
license  law  of  the  State.  It  is  further  insisted  that  the 
title  in  no  way  indicates  that  there  will  be  found  in 
the  act  a  section  authorizing  the  majority  of  the  legal 
voters  in  the  several  townships  and  wards,  to  estab- 
lish prohibition  therein.  We  are  of  the  opinion  that 
the  validity  of  this  section  cannot  be  successfully  as- 
sailed upon  any  of  these  grounds.  In  furtherance  of 
what  we  have  heretofore  said,  in  regard  to  the  suf- 
ficiency of  the  title,  we  may  say,  that  the  subject  ex- 
pressed in  the  title  is  not  only  "to  better  regulate," 
but  "to  better  regulate  and  restrict  the  sale  of  intox- 
icating liquors."  Under  this  title,  we  think,  it  was 
competent  to  embody  in  the  act  the  provisions  of  sec- 
tion nine,  making  the  granting  of  a  permit  by  the 
board  of  commissioners  subject  to  the  condition  and 
restriction  that  no  remonstrance  against  the  same, 
signed  by  a  majority  of  the  legal  voters  of  the  specified 
districts,  was  filed  with  the  auditor  three  days  prior  to 
the  beginning  of  a  regular  session,  at  which,  the  appli- 
cation therefor  was  made.  This  provision  was  not 
enacted  with  the  view  of  absolutely  prohibiting  the 
sale  of  liquors,  but  only  as  a  restriction  to  the  grant- 
ing of  a  license,  and,  thereby,  better  restraining  the 
traffic  in  intoxicating  liquors.  All  laws  which  regu- 
late, or  restrict,  the  ^le  of  such  liquors,  by  imposing 
burdens  or  conditions  upon  the  business,  are  in  their 
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nature  or  character  to  an  extent,  at  least,  prohibitory. 
Welsh  V.  StatCy  126  Ind.  71.  In  the  case  last  cited,  it  is 
said:  "Acting  upon  the  just  assumption  that  the  un- 
restricted sale  of  intoxicating  liquors  results  in  much 
evil,  and  that  it  is  detrimental  to  society,  the  law- 
making power  of  each  State  in  the  Union  has,  in  the 
exercise  of  its  police  power,  assumed  to  control,  regu- 
late or  prohibit  the  business,  as  seemed  to  it  best." 

Counsel  place  much  stress  upon  these  words  in  the 
title:  "Providing  for  remonstrance  against  the  grant- 
ing of  license  for  the  sale  of  the  same."  We  do  not 
think  it  was  necessary  to  employ  these  words  in  the 
title,  as  the  provisions  in  regard  to  the  remonstrance, 
found  in  the  body  of  the  act,  was  within  the  scope  of 
the  title,  being  matter  properly  connected  with  the 
subject  The  license  law  of  1875  provides  for  a  re- 
monstrance by  a  voter  against  the  granting  of  a 
license  thereunder,  for  certain  prescribed  reasons,  but 
the  word  remonstrance  is  not  in  the  title  of  that  act, 
and  there  is  nothing  to  indicate  that  such  a  provision 
will  be  found  in  the  body  of  the  law,  except  in  the  gen- 
eral scope  of  the  subject.  It  is  an  undisputed  fact 
that  county  commissioners  have  no  power  to  grant  a 
license  to  anyone  to  retail  intoxicating  liquors,  ex- 
cept as  it  has  been  expressly  conferred  upon  them  by 
statute.  That  the  legislature  is  invested  with  full 
power  to  regulate  and  restrict  the  jurisdiction  of  this 
tribunal,  cannot  be  successfully  denied.  Under  the 
license  act  of  1875,  certain  prescribed  conditions,  or 
restrictions  are  imposed,  relative  to  the  authority  of 
the  board  of  commissioners  to  grant  a  license.  The 
board  is  required  to  find  that  the  person  applying  pos- 
sesses the  moral  qualifications  contemplated  by  the 
act,  as  will  fit  him  to  be  intrusted  thereunder  with  a 
license,  and  that  he  is  not  in  the  habit  of  becoming  in- 
toxicated.    The  failure  to  establish  these  facts,  de- 
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feats  the  applicant.  By  section  nine,  another  condi- 
tion, or  restriction,  is  imposed  upon  the  jurisdiction  of 
the  board  relative  to  granting  a  license  to  retail 
liquors  to  any  applicant,  namely,  the  fact  that  a  re- 
monstrance against  him,  signed  by  a  majority  of  the 
legal  voters  of  the  township  or  ward  wherein  he  in- 
tends to  engage  in  the  sale  of  such  liquors,  has  been 
filed  with  the  auditor,  three  days  before  the  beginning 
of  the  regular  session  of  the  board  at  which  the  appli- 
cation for  the  license  is  to  be  presented.  In  the  event 
this  fact  is  found  to  exist,  the  jurisdiction  of  the  com- 
missioners over  the  matter,  by  virtue  of  the  law,  is 
terminated,  and  it  is  made  unlawful  for  them  to  grant 
the  license  to  the  applicant.  But,  on  the  contrary,  if 
this  fact  is  found  not  to  exist,  the  board  can  then  pro- 
ceed to  inquire,  according  to  law  and  the  evidence, 
into  the  fitness  and  right  of  the  applicant  to  be  in- 
trusted with  the  desired  license.  In  Goresch  v.  StcUCj 
42  Ind.  547,  the  constitutionality  of  the  liquor  act  of 
1873,  known  as  the  "Baxter  Law,"  was  called  in  ques- 
tion upon  similar  objections  which  are^  urged  against 
section  nine. 

Section  two,  of  this  law,  required  that  the  petition 
of  an  applicant  for  a  permit  to  sell  liquors  thereunder, 
certifying  as  to  his  residence  and  fitness,  must  be 
signed  by  himself,  and  also  by  a  majority  of  the  legal 
voters  of  a  township  or  ward,  and  filed  with  the 
auditor  twenty  days  before  the  term  of  any  regular 
session  of  the  county  commissioners.  The  section 
then  provided  as  follows:  "The  board  shall  examine 
such  petition,  and  if  satisfied  the  same  is  in 
proper  form,  and  that  it  has  been  signed  as  herein- 
before required,  shall  direct  a  permit  to  be  issued,*' 
etc.  The  validitv  of  section  two  was  sustained  bv  the 
decision  in  the  case  last  cited.  This  court  there  said: 
"The  ground  taken  is,  that  the  law  is  not  in  force  in 
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any  township,  town,  or  ward  of  a  city,  until  the  req- 
uisite number  of  voters  have  signed  a  petition,  and 
that  it  is  the  act  of  such  voters  in  signing  the  petition 
which  makes  the  law.  In  our  judgment,  this  i>08ition 
is  untenable.  We  cannot  regard  the  act  as  conferring 
upon  the  petitioners  legislative  authority  in  any  sense 
of  these  terms.  It  might  as  w^ell  be  said  that  the  law 
which  authorizes  the  laying  out  of  a  public  highway 
by  authority  of  the  county  commissioners,  upon  the 
petition  of  a  designated  number  of  persons,  w^as  un- 
constitutio-nal,  because  it  conferred  upon  such  peti- 
tioners legislative  authority.  ♦  ♦  ♦  Thus  the  quali- 
fications and  fitness  of  each  person,  as  well  as  the  wish 
of  the  petitioners  for  the  establishment  of  the  business 
in  their  neighborhood,  are  at  once  settled  by  the  voice 
of  those  who  are  most  intimately  concerned.  If  they 
do  not  thus  open  the  door  to  the  traflSc,  the  law  pro- 
vides that,  so  far  as  that  applicant  is  concerned,  it  shall 
remain  closed.  This  is  a  species  of  self-government 
which  by  the  law  is  placed  in  the  hands  of  the  people 
to  be  efxercised  by  a  majority  of  them  according  as 
they  may  judge  to  be  for  their  best  interest.  It  is  be- 
lieved that  the  privilege  of  retailing  intoxicating 
liquors  has  never,  under  any  law  which  has  ever  been 
enacted  in  this  State,  been  granted  unconditionally. 
That  the  applicant  should  comply  with  certain  condi- 
tions, such  as  the  presentation  of  a  petition  signed  by 
a  designated  number  of  persons,  make  proof  of  his 
fitness  to  have  a  license,  or  execute  a  bond,  etc.,  has 
been  a  feature  of  every  law  which  has  ever  been  in 
force  in  this  State.  To  comply  with  such  condition 
has  not  been  heretofore  supposed  to  be  an  exercise  of 
legislative  authority." 

The  decision  in  that  case,  upon  the  question  in- 
volved, must  be  accepted  as  decisive  of  the  one  now 
tinder  consideration.     The  principle  at  issue  in  that 
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appeal,  upon  section  two  of  that  act,  and  the  one  aris- 
ing under  section  nine  of  the  law  of  1895,  we  think, 
are  substantially  the  same.  By  virtue  of  the  required 
petition  being  filed  under  the  "Baxter  Law^'  twenty 
days  before  the  regular  term  of  the  board,  the  law 
directed  the  permit  to  be  issued.  Under  the  section 
now  in  controversy,  by  virtue  of  the  required  remon- 
strance being  filed  three  days  before  the  regular  ses- 
sion, it  is  rendered  unlawful  for  the  board  to  grant  a 
license  to  such  applicant  therefor.  By  the  former 
act  the  burden  was  cast  upon  the  applicant  to  secure 
the  required  number  of  voters  to  sign  his  petition.  In 
the  latter,  it  is  upon  the  remonstrators  to  obtain  the 
requisite  number  to  sign  the  remonstrance  in  order  to 
defeat  the  granting  of  the  license.  The  rule  is  gen- 
erally asserted,  and  is  not  denied,  that  the  power  in- 
vested in  the  legislature  to  pass,  repeal,  or  suspend 
laws  cannot  be  delegated  to  the  people.  By  section 
ndne  no  authority  is  attempted  to  be  lodged  in  the 
voters  to  suspend  the  operation  of  any  of  the  pro- 
visions of  the  general  license  law  of  1875.  The  result 
of  the  remonstrance  therein  provided  serves  as  a  re 
striction  or  inhibition  upon  the  jurisdiction  of  the 
board  to  grant  a  license,  under  the  act  of  1875,  to  the 
particular  applicant,  against  whom  the  remonstrance 
is  directed.  The  section  as  it  came  from  the  legisla- 
ture was  a  complete  and  perfect  enactment,  prescrib- 
ing a  rule  or  action,  and,  under  like  circumstances,  it  is 
operative  in  all  parts  of  the  State.  See  StatCy  ex  re?.,  v. 
Forhicr  (Iowa  Supreme  Court),  28  L.  R.  A.  206,  and 
the  many  authorities  there  cited.  The  validity  of  the 
two  years^  limitation  in  section  nine,  which  debars  a 
defeated  applicant  thereunder  from  receiving  a 
license  during  said  period,  is  not  presented  by  any  of 
the  records  in  this  appeal,  and  is,  therefore,  not  deter- 
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mined.  But  two  questions  remain  which  require  con- 
sideration in  this  opinion,  namely: 

First.  Has  a  remonstrant,  after  the  expiration  of 
the  time  within  which  a  remonstrance  may  be  filed, 
the  absolute  right  without  cause  to  withdraw  from  it, 
leaving  the  remonstrance,  which  theretofore  had  con- 
tained suflScient  remonstrants  to  defeat  the  granting 
of  the  license,  insuflBlcient  on  account  of  the  with- 
drawal of  the  signatures  to  accomplish  the  result? 

Second.  Does  the  remonstrance  provided  in  section 
nine  apply  to  the  pairticular  applicant  whose  appli- 
cation is  then  pending  and  against  which  it  is  ad- 
dressed, or  is  it  required  to  be  general  against  the 
granting  of  a  license  to  any  applicant  within  the  dis- 
trict under  consideration? 

The  first  of  these,  we  think,  must  be  answered  in  the 
negative.  We  have  held  that  the  power  of  the  board 
of  commissioners  to  grant  a  particular  license,  de- 
pends upon  the  fact  whether  three  dtys  before  ita 
regular  session  a  remonstrance,  signed  by  a  majority 
of  the  legal  voters  of  the  township  or  ward,  has  been 
filed  with  the  auditor.  That,  if  the  board  finds  this 
fact  to  exist,  it  could  proceed  no  further  in  the  matter, 
but  must  dismiss  the  application.  The  existence  of 
this  fact  is  manifestly  jurisdictional,  and,  under  a 
proper  and  reasonable  interpretation  of  section  nine, 
the  right  of  a  voter,  or  voters,  to  withdraw  so  as  to 
leave  a  less  number  than  is  required  by  the  law  cannot 
be  maintained.  Until  the  beginning  of  this  three  days' 
period,  whether  the  remonstrance  has  been  placed  on 
file  or  not,  any  remonstrator  must  be  deemed  to  have 
the  absolute  right  by  some  afllrmative  act  of  his  own, 
to  withdraw  his  name  from  such  remonstrance.  But 
if  this  right  is  not  exercised  prior  to  the  beginning  of 
the  first  day  of  this  three  days'  period,  it  no  longer 
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exists.  In  Carr  v.  BoonCy  108  Ind.  241 ,  a  drainage  peti- 
tion was  pending,  and  the  report  of  the  commissioners 
had  been  filed  and  confirmed.  Thereafter  one  of  the 
petitioners  moved  to  dismiss  the  proceedings,  but  his 
motion  was  denied  by  the  lower  court.  This  court, 
in  passing  upon  the  question,  on  page  245  of  the  opin- 
ion, said: 

"This  motion  came  too  late.  Rights  had  been  ac- 
quired and  money  expended  on  the  faith  of  the  order 
made  upon  the  first  report,  and  justice  requires  that  a 
petitioner  should  not  be  allowed  to  destroy  rights 
which  his  own  act  had  been  the  means  of  creating. 
The  case  is  not  at  all  like  that  of  an  ordinary  civil 
action,  for,  in  such  a  proceeding  as  this,  the  public 
and  many  persons  have  a  common  interest,  and  he 
who  sets  on  foot  the  proceedings  cannot  be  permitted 
to  end  it  to  the  injury  of  the  public  and  others,  by 
dismissing  the  petition."  The  following  authorities 
also  lend  support  to  our  conclusion  upon  this  point: 
State  V.  Rcingardty  46  N.  J.  L.  337;  In  re  Sargcanty  13 
Nat.  Bankruptcy  Keg.  144;  Noonan  v.  Orton,  31  Wis. 
265;  Ijoring  v.  Bracketty  3  Pick.  403;  Winslow  v,  Newlafiy 
45  111.  145. 

In  re  Sargeanty  suprQy  the  court  said :  "Where  cred- 
itors in  good  faith  join  in  a  petition  in  bankruptcy, 
they  cannot  afterwards  withdraw  so  as  to  leave  a  less 
number  and  amount  of  the  creditors  than  is  required 
by  law",  and  deprive  the  court  of  jurisdiction,  as  to  the 
matter  of  adjudication." 

In  answer  to  the  second  question,  we  are  of  the 
opinion  that  the  remonstrance,  provided  for  by  sec- 
tion nine,  has  application  only  to  some  particular  ap- 
plicant, and  does  not  contemplate  a  general  remon- 
strance, but  one  directed  against  each  individual  who 
desires  to  secure  a  license.  The  language  of  the  law 
is,  "it  shall  be  unlawful,  etc.,  to  grant  such  license  to 
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such  applicant  therefor."  In  the  act  of  1838,  which 
was  under  consideration  in  the  case  of  Woods  v.  Pratty 
5  Blackf.  377,  the  wording  of  the  statute  was  ma- 
terially different,  it  read:  "No  license  shall  be  granted 
to  any  person  residing  within  any  town  or  township 
where  a  majority  of  the  freeholders  in  such  town  or 
township  shall  remonstrate  against  granting  the 
same."  The  obvious  meaning  of  that  law  was  that, 
in  the  event  of  the  required  remonstrance,  a  license 
to  retail  liquors  could  not  be  granted  to  any  person 
who  might  thereafter  apply.  As  far  as  the  operation 
of  the  act  of  1838  was  concerned,  it  was  not  necessary 
that  there  should  be  any  applicant  against  whom  the 
remonstrance  might,  at  the  time,  be  directed.  It  was 
against  the  evil  of  the  traffic  in  liquors,  and  not 
especially  against  any  particular  applicant. 

This  is  the  construction  placed  upon  it  by  the  court 
in  Woods  v.  Prattj  supra.  It  follows,  therefore,  that 
this  decision  is  not  controlling  upon  the  question  here 
involved. 

Other  minor  questions,  relative  to  practice,  etc.,  in- 
volved in  some  of  the  causes  consolidated  with  this 
appeal,  will  be  decided  separately  in  said  causes.  As 
heretofore  said,  the  purpose  of  this  opinion  is  to  deter- 
mine the  validity  of  the  law  and  to  give  an  interpreta- 
tion to  the  principal  features  of  section  nine. 

It  follows,  from  the  holding  of  the  majority  of  the 
court,  that  the  judgment  in  this  appeal  of  State  v. 
Gerhardty  must  be  reversed,  and  it  is  so  ordered. 

Hackney  and  Jordan,  Judges,  dissent  in  part. 

Dissenting  Opinion. 

Jordan,  J. — I  am  constrained  to  dissent  from  that 
part  of  the  conclusion  of  the  majority  of  the  court, 
whereby  the  constitutional  validity  of  that  portion  of 
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section  two,  embraced  within  the  last  proviso  is  af- 
firmed. To  hold  that  the  theory  of  this  proviso  has 
such  an  application  to  the  fitness  of  an  applicant,  that 
the  fact  that  the  latter  desires  a  license  to  retail 
liquors  in  a  room  wherein  he  intends  to  conduct  other 
business,  may  be  considered  by  the  board,  in  deciding 
upon  his  right  to  be  intrusted,  under  the  act  of  1875, 
with  such  license,  cannot  be  maintained,  except  by  a 
strained  and  unreasonable  interpretation  of  the 
statute.  The  first  section  of  the  law  had  already 
specified  certain  facts  to  be  considered  by  the  county 
commissioners  in  the  determination  of  the  applicant's 
right,  under  the  law,  to  receive  a  license,  and  it  cannot 
be  presumed  that  the  legislature  impliedly  intended 
to  engraft  this  proviso,  upon  other  provisions  of  the 
law,  applying  to  the  "fitness  of  one  seeking  to  obtain 
a  license  to  sell  intoxicating  liquors. 

The  unreasonableness  of  such  an  interpretation  is 
apparent 

The  first  clause  of  the  section  in  question  requires 
that  all  persons  holding  a  license,  under  the  law  of 
the  State  of  Indiana,  authorizing  the  sale  of  spirit- 
uous, etc.,  liquors  in  less  quantities  than  a  quart  at  a 
time,  shall  provide  for  the  sale  of  such  liquors  in  a 
room  separate  from  any  other  business  of  any  kind, 
etc.  The  section  closes  with  a  proviso  as  follows: 
"x4r?(?  py'oiidcd  furthery  That  if  such  applicant  for 
license  desires  to  carry  on  any  other  or  different  busi- 
ness, he  shall  state  the  same  in  his  application  for 
license,  and  the  same  may  be  granted  or  refused  by 
the  board  of  commissioners  hearing  such  application, 
and  such  permission  shall  be  stated  in  the  license  if 
granted."  For  a  failure  to  comply  with  the  require- 
ments of  this  section,  the  person  so  offending  is  made 
subject  to  the  penalty  of  section  four.  It  will  be  ob- 
served that  the  first  clause  of  this  section  denies  to  all 
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persons  holding  a  license  to  retail  intoxicating  liquors 
under  the  law  of  this  State,  the  right  to  sell  the  same 
in  a  room  wherein  other  business  is  conducted;  while, 
by  the  latter  part,  which  is  the  proviso,  the  question  of 
either  permitting  or  denying  the  right,  or  privilege, 
is  submitted  to  the  board  of  commissioners,  without 
any  fixed  or  prescribed  limitations,  terms,  conditions, 
or  standard  of  any  kind  by  which  the  qualifications 
or  fitness  of  the  applicant  to  carry  on  other  or  differ- 
ent business  in  the  same  room  where  the  liquors  are 
to  be  sold,  may  be  measured.  This  provision,  I  think, 
clearly  attempts  to  invest  these  inferior  officials  with 
an  airbitrary,  undefined,  and  unlimited  power  to  deter- 
mine who,  and  who  may  not,  be  entitled  to  the  priv- 
ilege of  conducting  some  other  lawful  business  in  the 
same  room  wherein  intoxicating  liquors  are,  under  the 
law,  permitted  to  be  retailed.  It  is  left,  by  this  pro- 
vision of  the  statute,  as  a  mere  matter  of  choice,  to  be 
exercised  upon  the  .part  of  the  board  of  commission- 
ers, as  between  two  applicants  for  this  permit,  belong- 
ing to  the  same  class,  and  on  equal  terms  in  all  re- 
spects ,with  each  other,  a^  to  the  fitness,  conditions, 
etc.,  to  decide  as  to  which  one  the  privilege  shall  be 
granted,  and  as  to  which  one  it  shall  be  refused.  In- 
vested with  this  unfettered  power,  no  measure  of  a 
legal  right  to  the  privilege  could  be  attained.  Each 
applicant  would  therefore  depend  for  success  upon 
some  discretionary  standard  that  might  be  erected 
by  the  particular  board  hearing  the  application. 
Under  this  undefined  power,  one  man  in  a  city  or 
town,  by  means  of  influence,  evil  or  otherwise,  might 
possibly  secure  from  the  commii^ioners  a  grant  to 
conduct  a  restaurant  or  the  business  of  selling  gro- 
ceries in  the  same  room  where  intoxicating  liquors 
were  sold  in  less  quantities  than  a  quart,  while  all 
other  applicants,  on  equal  terms,  and  similarly  sit- 
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uated,  might  be  denied  the  privilege.  With  the  same 
logic,  force,  and  reason  it  might  be  insisted  that, 
under  the  constitution,  the  general  assembly  has  the 
power  to  authorize  boards  of  commissioners,  upon 
granting  a  license  to  retail  Intoxicating  liquors  to 
arbitrarily' prescribe  the  fee  to  be  paid  for  the  priv- 
ilege, and  likewise  the  conditions  of  the  bond  which 
the  licensee  should  execute,  and  the  character  or  sit- 
uation of  the  room  wherein  the  liquors  are  to  be  sold. 
Certainly,  no  one,  in  reason,  could  affirm  the  validity 
of  such  a  law.  The  mere  statement  of  such  a  proposi- 
tion exposes  the  absurdity  thereof.  A  statute  is  a 
rule  of  action,  prescribed  or  declared  by  the  legisla- 
ture, and  the  manner  in  which  it  shall  be  applied  to 
control  the  conduct  of  the  citizen  must  be  fixed  by  the 
legislative  body  with  reasonable  certainty. 

Judge  Cooley,  in  his  work  on  Const  Lim.  (6th  ed), 
says  :  "  Those  who  make  the  laws  *are  to  govern 
by  promulgated,  established  laws,  not  to  be  varied  in 
particular  cases,  but  to  have  one  rule  for  rich  and 
poor,  for  the  favorite  at  court  and  countryman  at 
plough.'  This  is  a  maxim  in  constitutional  law,  and 
by  it  we  may  test  the  authority  and  binding  force  of 
legislative  enactments. '^ 

After  prohibiting  a  licensed  retailer  of  liquors  from 
selling  the  same  in  a  room  in  connection  with  other 
business,  the  section  proceeds  upon  the  theory  that 
it  may  be  proper  for  him  to  do  so,  and  the  question  of 
permitting  him  to  exercise  this  right  is  then  submitted 
to  the  board  for  its  determination,  with  no  legally 
defined  or  fixed  terms,  conditions  or  circumstances, 
for  its  guidance  in  its  decision  as  to  the  pro- 
priety of  granting  or  refusing  the  desired  priv- 
ilege. The  license  law  of  1875  fixed  a  standard 
of  moral  qualifications,  fitness,  and  freedom  from 
habitual    intoxication,    as    a    test    of    the    legal 
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right  of  one  to  be  granted  a  license  to  engage 
in  the  sale  of  liquors.  This  court,  in  the  appeal  of 
Grummon  v.  Eolmes^  76  Ind.  585,  held  that  where  a  re- 
monstrance, under  that  act,  was  interposed  against 
the  granting  of  a  license,  that  the  immorality  or  other 
unfitness  imputed  therein  to  the  particular  applicant, 
ought  to  be  set  forth  with  such  a  degree  of  certainty 
as  would  advise  him  of  the  nature  of  the  charge,  so 
that  he  might  be  prepared  to  meet  it.  The  principle 
here  at  issue  has  been  considered  by  this  court  upon 
four  other  occasions,  and  each  time  the  question  has 
been  decided  adversely  to  the  contentions  of  counsel 
for  the  State. 

In  Bcssonies  v.  City  of  Indianapolis^  71  Ind.  189,  the 
city  sought  to  require  that  hospitals  within  its  limits 
should  be  conducted  only  upon  a  permit  to  be  secured 
upon  notice  and  application  to  the  council  and  board 
of  aldermen.  The  ordinance  was  held  invalid.  Wor- 
deu,  J.,  on  page  198  of  the  opinion,  said:  "It  is  ap- 
parent, that,  under  the  ordinance,  if  valid,  the  com- 
mon council  and  board  of  aldermen  have  the  power,  to 
grant  or  refuse  the  license  in  any  given  case,  at  their 
mere  pleasure;  and  that  no  one  can  conduct  or  main- 
tain a  hospital  within  the  city,  however  harmless  or 
beneficial  it  might  be,  except  by  the  consent  of  the 
common  council  and  board  of  aldermen. 

"It  is  not  necessary  to  suppose  that  the  common 
council  and  board  of  aldermen  would  abuse  the  power 
thus  assumed  by  them,  to  grant  or  refuse  the  license, 
as  they  might  think  proper,  or  that  they  would  exer- 
cise it  otherwis'e  than  as  they  might  think  for  the  pub- 
lic good.  It  is  sufficient  to  say,  that,  if  the  ordinance  is 
valid,  the  common  council  and  board  of  aldermen 
have  it  in  their  power  to  grant  one  person  a  license, 
and  refuse  aoother,  under  the  same  circumstances. 
No  law  could  be  valid,  which,  by  its  terms,  would 
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authorize  the  passage  of  such  an  ordinance.  The 
23(1  section  of  the  Bill  of  Rights  provides,  that 
*The  General  Assembly  shall  not  grant  to  any 
citizen,  or  class  of  citizens,  privileges  or  immunities 
which,  upon  the  same  terms,  shall  not  equally  belong 
to  all  citizens.'  What  the  legislature  cannot  do  di- 
rectly in  this  respect,  it  cannot  authorize  a  municipal 
corporation  to  do." 

In  the  case  of  Bills  v.  City  of  Goshen^  117  Ind.  221, 
an  ordinance  requiring  a  license  to  conduct  the  busi- 
ness of  roller  skating  upon  the  payment  of  such  a  fee 
as  the  mayor  or  common  council  should  determine  in 
each  particular  case,  was  held  invalid.  The  court 
quoted  with  approval  from  Horr  and  Bemis  on  Mun. 
Ordinances,  this  language:  "The  ordinance  itself 
should  specify  every  condition  of  the  license,  and  the 
officer  should  be  merely  intrusted  with  the  duty  of 
issuing  licenses." 

In  the  case  of  City  of  Richmond  v.  Dudley^  129  Ind. 
112,  an  ordinance  placing  restrictions  upon  the  keep- 
ing of  explosive  oils,  was  held  void  for  the  reason  that 
it  permitted  the  exercise  of  arbitrary  discrimination 
by  the  municipal  officers.  This  court,  after  reviewing 
the  decisions  of  several  States,  and  the  case  of  Yick  Wo 
V.  HopJcinSy  118  U.  S.  356,  said:  "It  seems,  from  the 
foregoing  authorities  to  be  well  established  that 
municipal  ordinances  placing  restrictions  upon  law- 
ful conduct,  or  the  lawful  use  of  property,  must,  in 
order  to  be  valid,  specify  the  rules  and  conditions  to 
be  observed  in  such  conduct  or  business*;  and  must 
admit  of  the  exercise  of  the  privilege  by  all  citizens 
alike,  who  will  comply  with  such  rules  and  conditions; 
and  must  not  admit  of  the  exercise,  or  of  an  oppor- 
tunity for  the  exercise,  of  any  arbitrary  discrimina- 
tion by  the  municipal  authorities,  between  citizenis 
who  will  so  comply." 
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In  the  City  of  Plymouth  v.  SchidthciSy  135  Ind.  339, 
the  principle  asserted  in  the  oases  last  cited  was 
again  considered,  and  sustained.  Cases  which  sup- 
port the  principle  contended  for  by  counsel  for  appel- 
lee are  numerous.  In  Yiek  Wo  v.  Hopkins,  supra,  an  or- 
dinance of  the  city  of  San  Francisco,  prohibiting  the 
conducting  of  laundries  without  a  permit  from  the 
city's  board  of  supervisors,  except  in  buildings  con- 
structed of  stone,  was  held  to  be  void.  Justice  Mat- 
thews, in  the  course  of  the  opinion,  said:  "It  does  not 
prescribe  a  rule  and  conditions  for  the  regulation  of 
the  use  of  the  property  for  laundry  purposes,  to  which 
all  similarly  situated  may  conform.  It  allows  with- 
out restriction,  the  use  for  such  purpose  of  buildings 
of  brick  or  stone;  but,  as  to  wooden  buildings,  consti- 
tuting nearly  all  of  those  in  previous  use,  it  divides 
the  owners  or  occupiers  into  two  classes,  not  having 
respect  to  their  personal  character  and  qualifications 
for  the  business,  nor  the  situation  and  nature  and 
adaptation  of  the  buildings  themselves,  but  merely 
by  an  arbitrary  line,  on  one  side  of  which  are  those 
who  are  permitted  to  pursue  their  industry  by  the 
mere  will  and  consent  of  the  supervisors,  and  on  the 
other  those  from  whom  that  consent  is  withheld,  at 
their  mere  will  and  pleasure.  And  both  classes  are 
alike  only  in  this,  that  they  are  tenants  at  will,  under 
the  supervisors,  of  their  means  of  living.'* 

In  the  case  oiP  Robison  v.  Miner  &  Hang,  68  Mich. 
549,  certain  provisions  of  a  statute,  authorizing  local 
boards  to  reject  the  bond  of  a  liquor  dealer  if  the  lat- 
ter was  known  to  them  to  be  a  person  whose  character 
or  habits  would  render  him  unfit  to  conduct  the  busi- 
ness, and  allowing  a  county  treasurer  to  require  a  new 
bond  upon  any  contingency  that  he  should  determine 
required  it,  were  held  to  be  unconstitutional,    Camp- 
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bell,  J.,  in  considering  the  question,  stated  the  prin- 
ciple as  follows : 

"If  the  law  itself  singled  out  any  class  or  classes 
of  persons  as  improper  to  be  allowed  to  carry  on  this 
business,  then  the  only  inquiry  would  be  as  to  the  fact 
of  anyone  belonging  to  the  forbidden  classes.  But,  in 
such  a  case,  without  an  admission  of  it,  the  applicant 
would  certainly  have  the  right  to  some  hearing  on  the 
facts,  and  to  be  assured  a  hearing  which  could  be  ex- 
amined by  some  court  in  case  of  capricious  abuse.  The 
subject  was  somewhat  discussed  in  Dullam  v.  WiUsoiiy 
53  Mich.  392  (19  N.  W.  Rep.  112),  where  many  cases 
were  referred  to,  showing  the  right  of  accused  parties 
to  know  what  they  are  accused  of,  and  to  have  a  hear- 
ing which  will  give  them  means  of  fairly  meeting  the 
charges.  Without  this  there  can  be  neither  fairness 
nor  uniformity  in  the  operation  of  the  law.  If  no 
standard  is  laid  down,  there  may  be  as  many  scales 
of  fitness  and  unfitness  as  there  are  boards.  We  have 
already  had  occasion,  under  the  old  law,  to  discover 
that  boards  desirous  of  preventing  liquor-selling  are 
ingenious  in  finding  fault  with  bondsmen.  There  are 
very  many  excellent  people  who  regard  every  seller  of 
liquor  as  a  bad  man,  unfit  for  social  privileges,  and 
others  who  hold  peculiar  views  on  other  topics,  which 
would  render  them  harsh  censors.  If  the  statute  had 
fixed  the  rule,  there  would  be  means  of  protecting 
parties  against  caprice  and  condemnation  unheard. 
But  when  the  same  persons  are  to  be  judges  of  the 
proper  causes  of  rejection,  as  well  as  of  the  fitness  of 
persons  under  such  causes,  the  law  subjects  everyone 
to  the  mere  will  of  his  neighbors,  and  gives  him  no 
rights  whatever.  No  man's  rights  can  be  submitted, 
under  a  constitutional  government,  to  the  discretion 
of  anybody.'^  Frazee^s  Case,  63  Mich.  396,  6  Am.  St 
Rep.  310. 
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Sherwood,  J.,  in  a  separate  opinion,  concurring 
with  Judge  Campbell  upon  this  point,  said:  "I  agree 
with  my  brother  Campbell,  this  cannot  lawfully  be 
done  under  our  form  of  government  It  is  within  the 
province  of  the  legislature  to  allow  any  person  to  en- 
gage in  the  business  of  making  and  selling  in- 
toxicating liquors.  It  is  also  within  its  power  to 
limit  the  business  to  certain  persons  or  classes,  or 
to  attach  to  its  exercise  conditions  and  such  restric- 
tions as  it  may  deem  proper  for  the  best  interest  of  the 
State  and  the  people,  not  inconsistent  with  the  spirit 
of  the  provisions  of  the  constitution.  But  when  condi- 
tions only  are  imposed,  and  all  persons  are  permitted 
to  engage  in  the  business  upon  performing  such  con- 
ditions, the  business  remains  a  lawful  one  while  it 
may  be  carried  on,  and  such  conditions  must  be  rea- 
sonable. The  legislature  alone  has  the  power  to  im- 
pose them,  and  when  they  relate  to  qualifications  of 
the  person  who  is  to  carry  it  on,  involving  his  char- 
acter and  habits,  requiring  those  of  fitness  for  the 
business,  the  law-making  power  should  he  specific  in  its 
requirements^  and  state  particularly  the  elements  entering 
into  the  necessary  qualifications.  This  should  be  done 
that  persons  desiring  to  engage  in  the  business  may 
know  whether  they  possess  such  qualifications  or  not, 
and,  if  they  are  denied  to  them,  that  they  may  have  the 
opportunity  of  showing  that  they  do  possess  them. 
The  right  to  carry  on  a  lawful  business  cannot  he  made  to 
depend  upon  the  arhitrary  toill  or  caprice  of  any  man,  or 
local  hoard  J  as  is  done  under  this  law.  Some  standard  of 
qualification  must  he  fixed  hy  the  law  itself ^  and  then, 
whether  the  person  who  desires  to  engage  in  the  busi- 
ness possesses  the  qualifications,  measured  by  such 
standard,  may  be  submitted  to  and  determined  by 
such  local  board  as  the  legislature  may  designate." 
The  italics  are  my  own. 
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In  the  appeal  of  the  State  v.  Tenant,  110  N.  C.  609, 
15  L.  R.  A.  423,  the  authorities  are  collected  and  re- 
viewed by  the  court,  and  it  was  there  held  that  the 
ordinance  in  question,  forbidding  any  person  to  pro- 
ceed with  the  erection  of  a  building  until  a  permit  was 
issued  to  the  owner,  ought  to  have  specified  the  con- 
ditions of  the  permit  Avery,  J.,  there  said:  "It  is 
equally  clear,  that  if  an  ordinance  is  passed  by  a 
municipal  corporation,  which,  upon  its  face,  restricts 
the  right  of  dominion  which  the  individual  might 
otherwise  exercise  without  question,  not  according  to 
any  general  or  uniform  rule,  but  so  as  to  make  the 
absolute  enjoyment  of  his  own  depend  upon  the  arbi- 
trary will  of  the  governing  authorities  of  the  town  or 
city,  it  is  unconstitutional  and  void,  because  it  fails  to 
furnish  a  uniform  rule  of  action  and  leaves  the  right 
of  property  subject  to  the  despotic  will  of  aldermen, 
who  may  exercise  it  so  as  to  give  exclusive  profits  or 
privileges  to  particular  persons." 

Decisions  upon  this  subject  are  many,  but  I  do  not 
deem  it  necessary  to  comment  upon  them  or  extend 
this  opinion  further  by  quotations  therefrom.  In  ad- 
dition to  those,  however,  that  I  have  cited,  see  the 
follov\ring :  O^Neil  v.  The  American  Fire  Ins,  Co,,  166 
Pa.  St.  72,  26  L.  R.  A.  715;  City  of  Newton  \.  BelgeVy 
143  Mass.  598;  May  v.  People,  1  Colo.  App.  157,  27  Pac. 
Rep.  1010;  Baltimore  v.  RadecJce,  49  Md.  217,  33  Am. 
Rep.  239;  Anderson  v.  City  of  Wellington,  40  Kan.  173, 
10  Am.  St.  Rep.  175 ;  In  re  Frazee,  supra;  Tugman  v. 
Chicago,  78  111.  405;  Village  of  Bra^ceville  v.  Doherty, 
30  111.  App.  645 ;  Barthet  v.  City  of  New  Orleans,  24 
Fed.  Rep.  663 ;  Town  of  Lake  View  v.  Letz,  44  HI.  81; 
State  V.  Mahner  (La.),  9  So.  Rep.  480;  City  of  East  St, 
Louis  V.  Wehrung,  50  111.  28;  City  of  Kinmundy  v. 
Mohan,  72  111.  462;  Homy,  People,  25  Mich.  221;  Watte 
V.  Oarston,  etc,  i.  iZ.,  3  Q.  B.  5;  State,  ex  rel,,  v.  Der- 
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ing,  84  Wis.  586,  36  Am.   St.   Eep.    948,   Chicago  v. 
Trotter,  136  Dl.  430. 

Under  a  constitutional  government  like  ours  the 
conduct  of  its  citizens  cannot  be  subjected  to  the  arbi- 
trary will  of  any  individual,  and  anything  that  may 
tend  to  despotism,  even  in  a  mild  form,  is  contrary  to 
the  genius  of  a  free  government.  By  section  23,  of  the 
Bill  of  Rights,  it  is  seen  that  the  general  assembly  is 
forbidden  to  grant  to  any  citizen  or  class  of  citizens, 
privileges,  etc.,  which  upon  the  same  terms  shall  not 
equally  belong  to  all  citizens.  In  Gate  v.  8tat€j  3 
Sneed  120,  it  was  said  of  the  term  "privilege"  that  "It 
means  something  which  cannot  be  enjoyed  without 
legal  authority,  generally  a  license."  In  French  v. 
Baher,  4  Sneed,  193,  the  definition  given  is  this: 
**Any  occupation  which  was  not  open  to  every  citizen, 
but  could  only  be  exercised  by  a  license  from  some 
constituted  authority."  The  right  of  selling  gro- 
ceries, or  conducting  other  lawful  business  in 
connection  with  the  sale  of  intoxicating  liquors 
is  manifestly  a  privilege  which  cannot  be  granted 
under  like  conditions  to  some  citizens  and  re- 
fused to  others.  Whether  the  legislature  can  pre- 
scribe or  impose  conditions  upon  the  sale  of  in- 
toxicating liquors  is  not  the  question  involved,  but 
the  point  at  issue  is  whether  the  law-making  power 
can  confer  upon  county  commissioners  authority  to 
grant  the  privilege  of  conducting  some  other  business 
in  conjunction  with  that  of  selling  liquors  to  some 
of  the  State's  citizens  and  refuse  it  to  others,  where 
there  is  no  difference  in  condition,  situation  or  quali- 
fication. That  which  the  legislature  cannot  do  di- 
rectly, it  cannot  authorize  to  be  done  indirectly 
through  the  agency  of  some  local  board.  I  think  it  is 
clear  that  the  provision  embraced  in  the  proviso  of 
section  two  is  at  least  antagonistic  to  the  section  of 
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the  constitution  above  mentioned,  and  therefore  void. 
But  it  is  insisted,  by  counsel  for  the  State,  that  this 
part  of  the  section  may  be  adjudged  void,  and  still 
full  force  and  effect  may  be  given  to  that  portion  of 
it  which  requires  that  the  sale  of  the  liquors  shall  be 
carried  on  in  a  room  separate  from  any  other  business. 
I  cannot  concur  with  counsel  in  this  view  of  the  ques- 
tion. In  Oriffin  v.  State^  ex  rely  119  Ind.  520,  it  was 
said  by  this  court:  "It  is  undoubtedly  the  law  that 
when  the  several  provisions  of  an  act  are  indei)endent, 
some  may  stand  although  others  may  fall,  but  this  oc- 
curs only  when  the  provisions  are  clearly  independent 
As  said  by  Shaw,  C.  J.,  in  Warren  v.  Mayor^  etc.y  2  Gray, 
84,  the  rule  that  some  portions  of  a  statute  may  stand 
while  others  fall,  *must  be  taken  with  this  limitation, 
that  the  parts,  so  held  respectively  constitutional  and 
unconstitutional,  must  be  wholly  independent  of  each 
other/  '*  In  the  appeal  of  Statc^  ex  rely  v.  Blend,  121 
Ind.  514,  the  rule  was  there  asserted  as  fol- 
lows: "It  is  quite  well  settled  that  where  a 
part  of  a  statute  is  unconstitutional,  if  such 
part  is  so  connected  with  the  other  parts  as 
that  they  mutually  depend  upon  each  other  as 
conditions,  considerations,  or  compensations  for 
each  other,  so  as  to  warrant  the  belief  that  the  legisla- 
ture intended  them  as  a  whole,  and  if  they  could  not 
be  carried  into  effect  the  legislature  would  not  have 
passed  the  residue  independently  of  that  which  is 
void,  then  the  whole  act  must  fall.  Cooley  Const  Lim. 
(5th  ed.),  213;  Meshmeier  v.  State,  supra;  State,  ex  reL^ 
V.  Denny,  supra;  Qrifjfin  v.  State,  ex  rel,  119  Ind.  520. 
On  the  other  hand,  it  is  equally  well  settled  that  when 
a  part  of  a  statute  is  unconstitutional,  if  by  striking 
from  the  act  all  that  part  which  is  void,  that  which  is 
left  is  complete  in  itself,  sensible,  capable  of  being  ex- 
ecuted and  wholly  independent  of  that  which  is  re- 
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jected,  the  courts  will  reject  that  which  is  unconsti- 
tutional and  enforce  the  remainder.  Cooley  Const. 
Lim.  (5th  ed.),  p.  178;  Clark  v.  Ellisj  2  Blackf.  8;  Maize 
V.  8tat€j  4  Ind.  342;  State  v.  Newtoriy  59  Ind.  173;  Inger- 
man  v.  NoUesville  Tp.,  90  Ind.  393/' 

In  Meshnieier  v.  StatCj  11  Ind.  482,  the  rule,  and  the 
reason  by  which  it  was  upheld,  was  well  stated  by  this 
court,  per  Worden,  J.  It  was  there  said:  "But  it 
would  seem  that  the  provisions  of  the  statute  held  to 
be  constitutional,  should  be  substantially  the  same, 
when  considered  by  themselves,  as  when  talcen  in  con- 
nection with  other  parts  of  the  statute  held  to  be  un- 
constitutional; or,  in  other  words,  where  that  part  of  a 
statute  which  is  unconstitutional,  so  limits  and  quali- 
fies the  remaining  jwrtion,  that  the  latter,  when 
stripped  of  such  unconstitutional  provisions,  is  es- 
sentially different,  in  its  effect  and  operation,  from 
what  it  would  be  were  the  whole  law  valid,  it  would 
seem  that  the  whole  law  should  fall.  The  remaining 
portion  of  the  statute,  when  thus  stripped  of  its  limita- 
tions and  qualifications,  cannot  have  the  force  of  law, 
because  it  is  not  an  expression  of  the  legislative  will. 
The  legislature  pass  an  entire  statute,  on  the  supposi- 
tion, of  course,  that  it  is  all  valid,  and  to  take  effect. 
The  courts  find  some  of  its  essential  elements  in  con- 
flict with  the  constitution,  strip  it  of  those  elements, 
and  leave  the  remaining  portion,  mutilated  and  trans- 
formed into  a  different  thing  from  what  it  was  when  it 
left  the  hands  of  the  legislature.  The  statute  thus 
emasculated,  is  not  the  creature  of  the  legislature;  and 
it  would  be  an  act  of  legislation  on  the  part  of  the 
courts,  to  put  in  force.  The  courts  have  no  right  thus 
to  usurp  the  province  of  the  legislature. 

"The  statute  in  question  prohibits  the  retail  of  spirit- 
nous  liquors  (save  for  the  purposes  herein  named)  ex- 
cept upon  two  conditions:  First j  the  consent  of  the 
majority  of  the  voters  of  the  township  who  may  cast 
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their  votes  on  that  subject;  and,  secondly y  giving  bond 
and  procuring  a  license. 

"The  condition  respecting  the  vote,  so  enters  into, 
qualifies,  and  forma  a  part  of  the  prohibition,  as  to 
leave  that  an  essentially  diflferent  enactment,  when 
stripped  of  such  condition.  The  first  condition  qualifies 
the  prohibitory  feature  as  much  as  the  second,  and  the 
law  could  as  well  be  enforced  with  the  second  condi- 
tion stricken  out,  as  the  first.  In  such  case,  the  law 
would  be  purely  prohibitory,  and  void,  as  has  been  held 
in  reference  to  the  statute  of  1855.  Suppose  the  condi- 
tion in  reference  to  giving  bond  and  procuring  license 
were  void  by  the  constitution.  In  such  case,  it  will 
hardly  be  contended  that  it  might  be  stricken  out,  and 
yet,  that  the  balance  would  be  substantially  the  same 
law,  as  when  taken  in  connection  with  the  part  pro- 
viding for  bond  and  license.  There  is  conceived  to  be 
no  difference  in  principle  between  striking  out  the 
first  and  the  second  condition.  They  both,  to  a  greater 
or  less  extent,  enter  into,  and  form  a  part  of  an  entire 
provision.  They  are  so  blended  with  the  entire  enact- 
ment, that  neither  can  be  separated  therefrom  with- 
out destroying  the  harmony  of  the  whole,  and  leav- 
ing the  remaining  portion  to  have  an  effect  different 
from  that  shown  by  the  whole  law  to  have  been  the 
intent  of  the  legislature.  Upon  this  view  of  the 
statute,  the  case  of  Washington  v.  fiffafe,  8  Eng.  (Ark.) 
752,  seems  to  be  in  point.  The  defendant  was  indicted 
for  keeping  a  ten-pin  alley  without  paying  a  license 
either  into  the  State  or  county  treasury.  The  court 
says: 

*For  the  reasons  here  set  forth,  we  are  bound 
to  decide  that  so  much  of  the  act  of  the  8th  of  Jan- 
uary, 1845,  as  prohibits  any  person  setting  up  a  bil- 
liard table  or  ten-pin  alley  without  paying  a  sum  of 
money  into  the  State  treasury  as  a  license  therefor^ 
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is  repugnant  to  the  constitution  and  void;  because 
there  is  no  power  to  do  that  indirectly  which  cannot 
be  done  directly ;  and  the  license  is  none  the  less  a  tax 
for  the  privilege  of  setting  up  such  a  table  or  alley,  be- 
cause collected  or  enforced  by  means  of  a  criminal 
prosecution. 

*The  indictment  in  this  case  also  contains  a  count 
for  setting  up  and  keeping  a  ten-pin  alley,  without 
first  paying  the  sum  of  $25.00  into  the  treasury  of 
Jefferson  county.  Although  our  opinion  is  that  the 
general  assembly  may  constitutionally  impose,  or  au- 
thorize the  county  court  to  impose,  such  tax  by  con- 
ferring on  them  the  power  to  grant  licenses  as  a 
means  of  raising  revenue  for  county  purposes;  and 
although  the  payment  of  the  sum  specified  would 
seem  to  be  an  implied  license  to  exhibit  the  table  or 
alley,  yet  the  whole  scope  and  provisions  of  the  act  are 
so  intimately  blended  that  we  do  not  feel  warranted 
by  any  rule  of  judicial  interpretatiooi  to  separate  these 
provisions  in  order  to  give  to  a  part  of  the  act  an  effect 
we  cannot  presume  was  intended.  The  whole  enact- 
ment must  therefore  stand  or  fall  together.^ " 

In  Cooley^s  Const.  Lim.  (6th  ed.),  in  a  foot  note  on 
page  212, the  rule  is  stated  with  much  force  as  follows: 

"It  must  be  obvious,  in  any  case  where  part  of  an 
act  is  set  aside  as  unconstitutional,  that  it  is  unsafe  to 
indulge  in  the  same  extreme  presumptions  in  support 
of  the  remainder  that  are  allowable  in  support  of  a 
complete  act  when  some  cause  of  invalidity  is  sug- 
gested to  the  whole  of  it.  In  the  latter  case,  we  know 
the  legislature  designed  the  whole  act  to  have  effect, 
and  we  should  sustain  it  if  possible;  in  the  former,  we 
do  not  know  that  the  legislature  would  have  been  will- 
ing that  a  part  of  the  act  should  be  sustained  if  the  re- 
mainder were  held  void,  and  there  is  generally  a  pre- 
sumption more  or  less  strong  to  the  contrary.    While, 
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therefore,  in  the  one  case  the  act  should  be  sustained 
unless  the  invalidity  is  clear,  in  the  other  the  whole 
should  fall  unless  it  is  manifest  the  portion  not  op- 
posed tx)  the  constitution  can  stand  by  itself,  and  that 
in  the  legislative  intent  it  was  not  to  be  controlled 
or  modified  in  its  construction  and  effect  by  the  part 
which  was  void/^ 

In  the  case  of  Pollock  v.  Farmers^  Loan,  etc.,  Co.,  158 
U.  S.  601  (the  Income  Tax  Case),  on  this  point  the 
court  said: 

^'And  in  the  case  before  us  there  is  no  question  as 
to  the  validity  of  this  act,  except  sections  27  to  37, 
inclusive,  which  relate  to  the  subject  which  has  been 
under  discussion;  and  as  to  them  we  think  the  rule 
laid  down  by  Chief  Justice  Shaw  in  Warren  v.  Charks- 
town,  2  Gray,  84,  is  applicable,  that  if  the  different 
parts  *are  so  mutually  connected  with  and  dependent 
on  each  other,  as  conditions,  considerations  or  com- 
pensations for  each  other,  as  to  warrant  a  belief  that 
the  legislature  intended  them  as  a  whole,  and  that,  if 
all  could  not  be  carried  into  effect,  the  legislature 
would  not  pass  the  residue  independently,  and  some 
parts  are  unconstitutional,  all  the  provisions  which 
are  thus  dependent,  conditional  or  connected,  must 
fall  with  them/  Or,  as  the  point  is  put  by  Mr.  Justice 
Matthews  in  Poindexter  v.  Grecnhotc,  114  U.  S.  270, 
304:  *It  is  undoubtedly  true  that  there  may  be 
cases  where  one  part  of  a  statute  may  be  en- 
forced as  constitutional,  and  another  be  declared  in- 
operative and  void,  because  unconstitutional;  but 
these  are  ca^^es  where  the  parts  are  so  distinctly  sep- 
arable that  each  can  stand  alone,  and  where  the  court 
is  able  to  see,  and  to  declare,  that  the  intention  of  the 
legislature  was  that  the  part  pronounced  valid  should 
be  enforcible,  even  tiough  the  other  part  should  faiL 
To  hold  otherwise  would  be  to  substitute,  for  the  law 
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intended  by  the  legislature,  one  they  may  never  have 
been  willing  by  itself  to  enact'  And  again,  as  stated 
by  the  same  eminent  judge  in  8praigv>e  v.  Thompson^ 
118  U.  S.  90,  95,  where  it  was  urged  that  certain 
illegal  exceptions  in  a  section  of  a  statute  might 
be  disregarded,  but  that  the  rest  could  stand:  *The 
insuperable  difficulty  with  the  application  of  that 
principle  of  construction  to  the  present  instance  is, 
that  by  rejecting  the  exceptions  intended  by  the  leg- 
islature of  Georgia  the  statute  is  made  to  enact  what 
confessedly  the  legislature  never  meant.  It  confers 
upon  the  statute  a  positive  operation  beyond  the  leg- 
islative intent,  and  beyond  what  anyone  can  say  it 
would  have  enacted  in  view  of  the  illegality  of  the 
exceptions.' " 

The  question  is,  can  the  invalid  part  of  this  section 
be  eliminated  and  the  remainder  of  it  be  enforced,  or, 
in  othier  words,  is  the  void  provision  embraced  in  the 
proviso  and  that  part  of  the  section  which  forbids  the 
sale  of  liquors  in  a  room  wherein  other  business  is  con- 
ducted, so  distinctly  separated  and  independent  of 
each  other  that  the  latter  can  stand  alone  and  thereby 
express  the  true  intent  of  the  legislature?  I  think 
that  this  question  must  be  answered  in  the  negative. 

A  proviso  in  a  statute  is  said  to  be  something  en- 
grafted upon  a  preceding  enactment  intended  as  an 
'  exception  to  it,  or  in  some  manner  to  modify  it,  and 
the  general  intent  of  the  preceding  provision  will  be 
controlled  by  the  particular  intent  subsequently  ex- 
pressed. Its  nature  and  appropriate  office  being  to  re- 
strain or  qualify  some  antecedent  matter;  it  should 
therefore  be  confined  to  what  precedes  it,  unless  it 
clearly  appears  to  have  been  intended  to  apply  to 
some  other  matter,  and  it  is  to  be  construed  with  the 
preceding  parts  of  the  clause  to  which  it  is  attached. 
This  is  said  not  to  be  an  arbitrary  rule  to  be  enforced 
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at  all  events,  but  is  based  upon  the  presumption  that 
the  meaning  of  the  law-maker  is  thereby  reached. 
Sutherland  on  Statutory  Construction,  sections  222 
and  223.  See  also  Potter  &  Dwarris  on  Statutes,  pp. 
117  and  118.  The  expression  of  the  legislative  will, 
in  the  first  clause,  whereby  the  licensed  dealer  in 
liquors  is  required  to  conduct  the  sale  thereof  in  a 
room  separate  from  other  business,  must  be  in- 
terpreted and  construed  with  the  subsequent  expres- 
sion of  such  will,  as  it  is  disclosed  in  the  same  section 
by  the  proviso  to  the  effect  that  the  board  of  commis- 
sioners may  grant  permission  to  said  dealer  to  carry 
on  other  business  in  such  room.  If  this  proviso  does 
not  modify  or  create  an  exception  to  the  first  clause, 
then  it  must  be  presumed  that  the  legislature  enacted 
it  for  a  useless  purpose,  and  this  a  court  is  not  au- 
thorized to  do.  On  the  supposition  that  this  section 
as  it  came  from  the  hands  of  the  law-makers  was 
valid  in  all  respects,  it  may-at  least  be  suggested  that 
in  the  event  the  State  undertook  to  base  a  criminal 
prosecution  thereon  against  a  licensed  retailer  for 
failure  to  comply  with  the  requirement  to  provide  a 
room  for  the  sale  of  his  liquors  in  which  no  other  busi- 
ness was  conducted,  under  the  rules  of  criminal 
pleading,  it  would  be  required  to  negative  that  he  had 
been  granted  a  permit  as  provided  by  said  proviso. 
See  Bnitton  v.  StatCy  4  Ind.  602.  And  in  the  event  the 
defendant  had  duly  secured  such  a  permit,  and  was 
the  holder  thereof  at  the  time  the  alleged  offense 
was  committed,  he  undoubtedly,  upon  the  trial,  could 
introduce  the  same  in  evidence  as  a  complete  defense 
to  such  prosecution.  Therefore,  to  hold  that  the  in- 
valid portion  of  this  section  may  be  stricken  out  and 
disregarded,  and,  that  the  other  clause  with  which  it 
is  so  closely  and  distinctly  connected,  can  stand  and 
be  enforced,  would  evidently  result  in  substituting  for 
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the  law  intended  by  the  legislature  one  that  they  may 
never  have  intended  to  enact  This,  courts  are  not 
permitted  to  do.  Certainly,  under  the  rule,  to  which 
I  have  herein  referred,  I  am  warranted  in  the  pre- 
sumption and  belief  that  had  the  legislature  supposed 
that  the  grant  of  power  conferred  on  the  board  of  com- 
missioners, by  the  proviso  which  it  had  engrafted  upon 
the  clause  in  question,  was  invalid,  it  would  not  have 
adopted  the  prohibitory  features  of  the  section  relat- 
ing to  the  carrying  on  of  other  business  in  the  same 
room.  For  the  reascms  given  by  the  many  author- 
ities cited,  I  am  of  the  opinion  that  the  clause,  or  part 
of  the  section  in  controversy,  must  fall  with  that 
which  in  my  opinion  is  invalid. 

It  follows,  therefore,  for  the  reason  that  this  pro- 
Tision  of  the  section  cannot  be  rescued  from  that 
which  is  void,  no  prosecution  can  be  based  thereon, 
and  the  judgment  in  this  appeal  should,  I  think,  be 
affirmed. 

Hackney,  J. — I  give  my  consent  to  all  of  the  con- 
structions of  the  act  in  question,  as  concurred  in  by 
the  majority,  excepting  that  with  reference  to  sec- 
tion two  of  said  act.  As  to  that  section  I  do  not  be- 
lieve it  to  have  been  designed  to  relate  to  the  personal 
fitness  of  an  applicant  to  sell  intoxicants,  and  I  am 
of  opinion  that,  for  the  reasons  stated  by  Jordan,  J., 
the  proviso  of  said  section  is  unconstitutional. 
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by  Tirtue  of  the  required  remonstrance,  an  appeal  will  lie  to  the 
circuit  court. 

Same. — Eemonstrance, — Statute  Construed. — Under  section  9,  Act  of 
March  11,  1895,  the  remonstrance  must  be  directed  against  a  par- 
ticular applicant;  a  general  remonstrance  would  not  be  sufficient 

Same. — Separate  Bemonstrances, — Voters  may  exercise  the  right  to 
remonstrate  by  separate  remonstrances,  all  directed  against  the 
same  particular  applicant. 

From  the  Warren  Circuit  Court.   Reversed. 
W.  A.  Ketchaniy  Attorney- General,  and  Stearns  & 
Ringer^  for  appellants. 

Stansbury  &  Stephens^  for  appellee. 

Jordan,  J. — Appellee  in  this  action  was  an  appli- 
cant for  license  to  sell  intoxicating  liquors,  and  appel- 
lants were  remonstrators  under  section  nine  of  the 
act  of  1895  (Acts  1895,  p.  248). 

The  questions  which  the  appeal  presents  are:  Ist, 
If  an  application  to  the  board  of  commissioners  for  a 
license  to  sell  intoxicating  liquors  is  dismissed  by  the 
board,  by  virtue  of  the  required  remonstrance,  under 
section  nine  of  said  act,  w^ill  an  appeal  lie  from  this 
decision  to  the  circuit  court? 

2d.  Does  section  nine,  supra^  apply  only  to  some 
particular  applicant  who  is  seeking  a  license? 

3d.  Must  the  names  of  the  remonstrants  all  be 
signed  to  one  written  remonstrance,  or  may  the  voters 
exercise  the  right  to  remonstrate  upon  separate 
papers,  of  like  import,  and  for  the  same  purpose,  all 
of  which  are  filed  within  the  prescribed  time? 

It  has  been  held  by  this  court  that  a  proceeding, 
under  the  statute  of  1875,  to  obtain  a  license  to  sell 
intoxicating  liquors  is  a  judicial  proceeding.  Castle  v. 
Belle^  ante  8,  and  cases  there  cited. 

Section  7280,  R.  S.  1894,  expressly  grants  an  appeal 
to  either  an  aggrieved  applicant  or  remonstrator  to 
the  circuit  court  from  a  decision  of  the  county  com- 
missioners in  granting  or  refusing  a  license  to  retail 
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intoxicating  liquors  We  recognize  nothing  in  section 
nine,  suprUy  or  any  other  of  the  provisions  of  the  Act 
of  1895,  which  can  be  said  to  change,  impair,  or  de- 
stroy this  right  which  is  expressly  given  under  the 
section  above  cited  It  follows,  therefore,  that  it  still 
exists,  and  that  the  first  question  presented  must  be 
answered  in  the  affirmative.  Section  7864,  R  S.  1894, 
provides  that  every  appeal  taken  from  the  board  of 
commissioners  to  the  circuit  court,  shall  be  docketed 
among  other  cases  pending  therein,  and  the  same 
shall  be  tried  and  determined  as  an  original  cause. 
Under  this  provision  of  the  statute,  it  has  been  fre- 
quently held  by  this  court,  that  such  appeal  stands 
for  trial  de  novo  in  the  circuit  court.  Hardy  v.  McKin-. 
ney,  107  Ind.  364. 

We  held,  in  the  opinion  in  the  case  of  State  v.  Qtr- 
hardtj  ante  439,  that  when  the  board  should  find 
it  to  be  an  existing  fact  that  the  required  remon- 
strance, under  section  nine,  supray  had  been  filed  in 
accordance  with  said  section,  that  its  further  jurisdic- 
tion in  the  proceedings  to  obtain  a  license  was  ousted, 
and  all  it  was  authorized  to  do,  under  the  law,  wa»  to 
dismiss  the  application.  It  is  manifest,  therefore, 
upon  an  appeal,  that  the  same  rule  must  control  the 
circuit  court  The  first  duty  of  the  latter  court,  upon 
such  an  appeal  would  be — ^without  the  intervention 
of  a  jury — ^to  ascertain,  as  preliminary  to  its  jurisdic- 
tion, to  hear  the  appeal  in  general,  whether,  under  the 
evidence  and  the  law  relative  thereto,  the  fact, 
namely,  that  the  required  remonstrance  was  filed 
three  days  prior  to  the  first  day  of  the  session  of  the 
board  at  which  the  application  was  presented,  existed. 

If  this  fact  is  found  to  exist,  the  jurisdiction  of  the 
court,  in  like  manner  as  is  that  of  the  board  of  com- 
missioners, is  terminated,  and  it  can  proceed  no 
further,  but  must  dismiss  the  application.    But  if. 
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upon  the  contrary,  the  court  finds  (in  the  event  the 
question  is  presented  by  the  appeal)  that  such  fact 
does  not  exist,  it  is  then  at  liberty  to  proceed  in  the 
hearing  of  the  appeal,  in  like  manner  as  if  no  remon- 
strance had  been  filed,  under  the  Act  of  1895. 

The  second  question  was  considered  and  settled  in 
State  V.  Gerhardty  axipra^  and  under  the  authority  of 
that  decision  must  be  answered  in  the  affirmative. 

In  Flynn  v.  Taylor  et  al,  post  533,  it  was  held  that  the 
voters  may  exercise  the  right  to  remonstrate  by  sep- 
arate remonstrances,  all  directed  against  the  same 
particular  applicant  This  decision  ie  decisive  of  the 
proposition  involved  in  the  third  question. 
.  For  error  of  the  court  in  sustaining  the  motion  to 
strike  out  the  remonstrance  upon  the  grounds  therein 
stated,  the  judgment  is  reversed. 


The  Meridian  National  Bank  et  al.  v.  Hauser, 

Treasurer,  Etc. 

[No.  17,122.    Ffled  January  21,  1896.     Motion  to  modify  overruled 

June  19,  1896.] 

Treasurer  op  Insane  Hospital  Board. — Parties. — Trustee  of  Ex- 
press Trust. — ^Payment  is  made  to  the  treasurer  of  the  board  of 
trustees  of  the  Central  Hospital  for  the  Insane  by  the  Treasurer  of 
State,  upon  an  order  issued  by  the  Auditor  of  State,  which  order  is 
based  upon  an  itemized  statement  of  specific  claims  allowed  by  said 
board  of  trustees.  The  money  so  paid  to  such  treasurer  is  to  be  applied 
to  the  payment  of  such  claims  as  designated,  and  until  so  applied 
may  be  deposited  in  bank  and  checks  issued  in  favor  of  the  claim- 
ants individually,  or  such  treasurer  may  check  same  out  to  himself 
and  pay  the  same  to  the  proper  parties,  and  the  successor  of  such 
treasurer  may  maintain  a  suit  for  the  recovery  of  the  funds  so  de- 
posited without  joining  with  him  the  persons  for  whose  benefit  the 
stdt  is  brought,  such  successor  being  the  trustee  of  an  express  trust 

Sake. — Assignment  of  Bank  Deposits. — It  is  not  necessary  for  the 
treasurer  of  the  board  of  trustees  of  the  Central  Hospital  for  the  In- 
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sane  to  make  an  assignment  of  funds  deposited  in  bank  by  him  as 
such  treasurer  to  his  successor  in  office,  in  order  to  authorize  his  suc- 
cessor to  maintain  a  suit  for  the  recovery  of  the  amount  so  deposited, 
as  such  deposits  vest  in  him  by  virtue  of  his  succession  to  such  office. 

Same. — In  an  action  for  the  recovery  of  money  deposited  in  bank  by 
the  treasurer  of  the  board  of  trustees  of  an  insane  hospital  it  was  no 
defense  to  the  action  that  the  preceding  treasurer  had  given  checks 
on  the  bank  to  the  persons  on  whose  claims  he  had  collected  from 
the  State  Treasurer  the  amount  on  deposit,  the  bank  having  refused 
to  pay  such  checks. 

Assignment  of  Errors  in  Superior  Coxtrt. — Amendment  on  Ap- 
peal to  General  Term. — Where  on  appeal  to  the  general  term  of 
the  superior  court,  the  assignment  of  errors  did  not  contain  the 
name  of  one  of  the  parties  plaintiff,  it  was  not  error  on  motion  to 
dismiss  such  appeal  on  account  of  such  omission,  to  allow  the 
assignment  of  errors  to  be  amended  by  inserting  the  name  omitted. 

From  the  Marion  Superior  Court.  Affirmed. 

A.  C.  Harris  and  L.  CoXy  for  appellants. 

W.  A.  Ketcharriy  Attorney-General,  F,  T.  Eden- 
harteVy  and  H.  N.  Spaarij  for  appellee. 

Monks,  J. — This  action  was  brought  by  appellee, 
Hauser,  as  treasurer  of  the  board  of  trustees  of  the 
Central  Hospital  for  the  Insane,  against  appellant, 
the  Meridian  National  Bank,  and  one  Philip  M. 
Gapen,  formerly  treasurer  of  said  board  of  trustees, 
who  was  made  a  party  defendant  to  answer  as  to  his 
interest- 

The  sui)erior  court,  in  special  term,  sustained  the 
demurrer  of  the  Meridian  National  Bank  to  each  para- 
graph of  the  amended  and  supplemental  complaint. 
Hauser,  the  plaintiff  in  the  court  below,  appealed  to 
the  general  term  of  the  superior  court,  where  the  de- 
.  cision  of  the  special  term  was  reversed,  with  instruc- 
tions to  overrule  the  demurrer  to  each  paragraph  of 
the  amended  and  supplemental  complaint.  From  this 
decision  the  Meridian  National  Bank  appealed  to  this 
court. 

Vol.  145—32 
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The  first  of  said  paragraphs  of  the  amended,  sub- 
stituted and  supplemental  complaint  alleges  that  for 
a  long  time  prior  to  the  20th  day  of  February,  1889, 
Philip  M.  Gapen  had  been  a  member  of  said  board  of 
trustees  and  treasurer  thereof,  duly  elected  and  quali- 
fied ;  that  as  such  treasurer  he,  from  time  to  time,  re- 
ceived from  the  Treasurer  of  State  large  sums  of 
money  with  which  to  pay  claims  for  supplies  and 
services  against  said  board,  and  that  these  moneys 
were  from  time  to  time  deposited  with  said  bank,  and 
from  time  to  time  checked  out  by  said  treasurer,  and 
that  up  to  said  20th  day  of  February,  1889,  his  checks 
as  such  treasurer  had  always  been  promptly  honored; 
that  on  said  day  there  was  due  said  Gapen,  as  such 
treasurer,  a  balance  of  $3,043.66  of  the  moneys  so  de- 
posited by  him,  and  that  there  was  due  to  divers  and 
sundry  parties,  for  work  and  labor  done  and  materials 
furnished  said  board,  a  like  sum  of  $3,043.66,  and  that 
in  order  to  pay  said  claima  said  Gapen,  as  such  treas- 
urer,  drew  his  check,  payable  to  his  order  as  such 
treasurer,  for  said  sum  of  $3,043.66,  but  that  said  bank 
wholly  failed  and  refused  to  pay  the  same;  that  im- 
mediately thereafter  said  Gapen,  as  such  treasurer, 
brought  a  suit  against  said  bank  to  recover  said  sum 
of  $3,043.66,  to  which  said  bank  appeared  and  filed 
answer;  that  on  the  first  day  of  March,  1889,  said 
Hauser  was  by  the  general  assembly  elected  one  of  the 
trustees  for  said  Central  Hospital,  and  was  thereafter 
by  said  board  duly  elected  treasurer  thereof,  as  said 
Gapen's  successor,  and  that  he  qualified,  gave  bond 
and  entered  XLj)on  the  discharge  of  his  duties  as  such . 
treasurer,  and  has  ever  since  continued  therein;  that, 
on  the  26th  day  of  January,  1891,  on  motion  of  the 
Attorney-General  of  the  State,  said  Hauser  was  sub- 
stituted as  plaintiff  in  the  place  and  stead  of  said 
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Gapen,  all  parties  to  the  suit  being  present  and  none 
of  them  making  objection  to  such  substitution. 

The  second  of  said  paragraphs  is  the  same  as  the 
first,  except  that  it  sets  up  in  addition  a  formal  writ- 
ten assignment  of  the  cause  of  action  from  Gapen  to 
Hauser,  treasurer,  a  copy  of  which  assignment  is  filed 
therewith. 

The  third  of  said  paragraphs  is  the  same  as  the  sec- 
ond, except  that  it  avers  in  addition  that  said  Gapen, 
treasurer,  prior  to  drawing  and  presenting  a  check  to 
his  order,  as  such  treasurer,  for  said  (3,043.66,  "as 
such  treasurer,  had  drawn  and  issued  to  said  partiefi, 
in  whose  favor  such  allowances  had  been  made  by  said 
board  of  trustees,  his  checks  upon  said  Meridian  Na- 
tional Bank  for  the  respective  allowances  so  made, 
and  had  delivered  the  same  to  the  said  several  parties, 
amounting  in  the  aggregate  to  said  $3,043.66,  and  said 
parties  had  presented  tJie  same  to  said  Meridian  Na- 
tional Bank  and  had  demanded  payment  thereof,  but 
such  payment  had  been  refused  upon  each  and  every 
of  said  last  named  checks,  and  thereupon  the  said 
Gapen,  as  such  treasurer,  drew  his  check  payable  to 
his  order,  as  such  treasurer,  and  properly  endorsed," 
etc.,  which  was  likewise  refused. 

The  demurrer  to  each  paragraph  stated  two 
grounds  of  objection. 

1.  That  the  plaintiff  has  not  legal  capacity  to  sue. 

2.  That  said  paragraph  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 

Appellant's  contention  is  that  appellee  had  no  right 
to  maintain  this  action;  that  the  persons  for  the  pay- 
ment of  whose  claims  Gapen,  the  former  treasurer, 
had  received  the  money  from  the  State,  were  the  real 
parties  in  interest,  and  they  only  could  maintain  an 
action  for  the  money. 

Appellee's  contention  is  that  the  treasurer  of  the 
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board  of  trustees  is  the  trustee  of  an  express  trust, 
and  as  such  can  maintain  this  action. 

Sections  2768-2782,  R.  S.  1881,  being  the  act  of 
March  6,  1879,  governed  the  board  of  trustees  of  the 
hospital  for  the  insane,  until  the  passage  of  the  act  of 
February  21,  1883,  Elliott's  Supp.  p.  132,  sections 
455-9.  By  this  act,  sections  2768, 2769,  R.  S.  1881,  were 
repealed,  but  the  remainder  of  the  act  of  1879  re- 
mained in  full  force.  It  was  provided  in  section  2770, 
R  S.  1881  (section  3010,  R.  S.  1894),  that  the  trustees 
and  the  president  of  the  board  should  each  give  a 
bond,  payable  to  the  State,  that  they  should  organize 
by  electing  one  of  their  number  treasurer,  one  as  sec- 
retary, and  one  as  president. 

Section  3012,  R.  S.  1894  (2772,  R  S.  1881),  provides 
that  the  trustees  shall  hold  a  meeting  at  about  the 
close  of  each  month,  for  the  purjwse  of  consultation 
and  the  transaction  of  current  and  incidental  busi- 
ness, and  "keep  a  record  of  these  proceedings,  and  all 
money  received  and  paid  out,  and  all  orders  drawn  or 
paid.  That  no  money  shall  be  paid  out  or  expended 
except  upon  an  itemized  bill  first  presented  and  al- 
lowed by  the  board.  Such  bill  shall  be  signed  and 
,  sworn  to  by  the  claimant,  and  such  payment  shall  be 
made  by  an  order  signed  by  the  president  and  drawn 
upon  the  treasurer  of  the  institution,  payable  ten  days 
from  the  drawing  thereof." 

Section  3013,  R  S.  1894  (2772,  R.  S.  1881),  provides 
that  "the  treasurer  shall,  from  time  to  time,  before 
such  orders  become  due,  present  to  the  Auditor  of 
State  a  statement  of  all  orders  drawn  and  then  un- 
paid, giving  the  date  and  number  and  amount  of  each 
order,  and  the  person  to  whom  payable,  which  shall 
be  signed  and  sworn  to  by  the  treasurer  and  certified 
to  by  the  president  of  the  boards ;  and  the  Auditor  of 
State  shall  thereupon  draw  an  order  for  the  amount, 
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in  favor  of  such  treasurer,  upon  the  Treasurer  of  State, 
who  shall  pay  the  amount  out  of  any  money  in  his 
hands  subject  to  such  payment  The  Auditor  of  State 
shall  open  and  keep  an  account  with  the  treas- 
urer of  each  of  said  institutions,  and  shall  charge 
him  with  the  orders  so  drawn  upon  the  State 
Treasurer.  The  treasurer  of  said  institutions  shall, 
at  the  close  of  each  month,  return  to  the  Auditor  of 
State  an  itemized  statement  of  the  orders  paid  by 
him,  and  the  amounts  thereof,  signed  and  sworn  to  as 
being  correct,  and,  with  such  statement,  shall  return 
to  the  auditor  the  orders  so  paid ;  the  Auditor  of  State 
shall  thereupon  credit  the  said  treasurer  with  the 
amount  so  paid  out  by  him,  and  shall  carefully  pre- 
serve all  such  orders  and  statements." 

It  is  clear,  from  the  sections  quoted,  that  no  money 
can  be  paid  to  the  treasurer  of  the  board  of  trustees 
of  an  insane  hospital  out  of  the  State  treasury  until 
the  hospital  has  actually  received  supplies  or  service, 
and  the  same  has  been  allowed  by  the  board  of  trus- 
tees and  orders  drawn  on  the  treasurer  of  the  board 
therefor,  as  required  in  sections  2772,  2773  (3012, 
3013),  supra.  It  is  only  when  the  provisions  of  said 
sections  have  been  complied  with  that  the  Auditor 
of  State  is  authorized  to  draw  an  order  on  the  State 
Treasurer  in  favor  of  the  treasurer  of  the  board. 

The  board  allows  the  claims  for  support  and  serv- 
ices when  itemized  and  signed  and  sworn  to  by  the 
claimant;  and  when  a  claim  is  allowed  an  order  is 
drawn  upon  the  treasurer  of  the  board  for  the  amount 
payable  in  ten  days.  Before  the  ten  days  expires,  it 
is  the  duty  of  the  treasurer  to  present  a  statement  of 
the  orders  drawn  and  unpaid  and  giving  dates,  num- 
ber and  amount  of  each  order,  and  for  what  drawn, 
and  the  person  to  whom  payable,  signed  and  sworn 
to  by  the  treasurer  and  certified  to  by  the  president 
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of  the  board.  The  Auditor  of  State,  to  the  extent  said 
orders  are  correct  and  a  proper  charge  against  the 
State,  draws  a  warrant  in  favor  of  such  treasurer  on 
the  Treasurer  of  State,  who  pays  the  amount  thereof 
to  the  treasurer  of  the  board. 

This  money  is  received  by  the  treasurer  of  the  board 
for  the  payment  of  the  orders  reported  by  him  to  the 
Auditor  of  State,  and  can  be  used  by  him  for  no  other 
or  different  purpose.  If  he  does  use  the  same  for  any 
other  or  different  purpose,  he  is  guilty  of  embezzle- 
ment Sections  1942,  1952,  R  S.  1881  (sections  2019, 
2030,  R.  S.  1894).  Depositing  the  money  in  a  bank  in 
his  name  as  treasurer  of  the  board,  subject  to  check 
by  him  as  such  treasurer,  was  not  embezzlement,  nor 
the  violation  of  any  law.  The  indebtedness  of  the 
State,  however,  was  not  discharged  by  the  payment 
to  the  treasurer  of  the  board.  Such  obligation  was 
only  discharged  when  the  treasurer  of  the  board  paid 
the  orders  for  the  payment  of  which  he  received  the 
mojiey. 

The  money  so  paid  to  the  treasurer  of  the  board  was 
to  be  applied  to  the  payment  of  specific  claims,  desig- 
nated and  pointed  out  in  his  statement  to  the  Auditor 
of  State.  Until  so  applied  he  had  the  right  to  the  pos- 
session thereof,  and  was  charged  with  diligence  and 
good  faith  in  the  disbursement  of  the  same  to  the  per- 
sons for  the  payment  of  whose  claims  he  had  received 
the  money.  If  the  money  was  deposited  in  a  bank,  he 
could,  as  such  treasurer,  give  checks  to  the  persons, 
or  check  the  money  out  to  himself  and  pay  the  same  to 
the  proper  person  or  persons.  It  would  be  the  duty  of 
the  bank  having  such  deposit  to  pay  such  checks,  and 
any  failure  so  to  do  would  be  a  breach  of  the  implied 
agreement  upon  which  such  deposits  were  made. 
When  the  treasurer  of  the  board  of  trustees  of  the 
insane  hospital  in  this  State,  as  such  treasurer,  de- 
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posits  money  in  a  bank,  such  bank  is  bound  to  know 
that  the  same  is  not  his  money,  and  that  such  deposit 
creates  no  indebtedness  to  such  treasurer  as  an  in- 
dividual, but  to  him  in  his  official  or  fiduciary  char- 
acter, and  that  such  treasurer  has  no  right  or  author- 
ity to  use  said  money  for  any  other  purpose,  or  in  any 
other  way,  than  the  payment  of  the  identical  claims 
reported  by  him  to  the  Auditor  of  State. 

The  treasurer  of  the  board  gives  a  bond  for  the  faith- 
ful performance  of  his  duties;  among  those  duties  is 
that  of  disbursing  the  money  received  by  him  to  the 
proper  persons.  He  was  entitled  to  the  possession  of 
the  money  that  he  might  perform  that  duty.  If  he 
was  entitled  to  the  possession,  that  he  might  properly 
disburse  the  money,  then  he  had  the  right  to  maintain 
an  action  against  any  person  or  corporation  with 
whom  he  had  deposited  the  same,  in  order  that  he 
might  execute  his  trust,  that  is,  pay  the  claims  for 
the  payment  of  which  it  was  received,  and  return  to 
the  State  the  amount  of  any  such  claims  as  the  State 
may  have  subsequently  paid. 

It  is  clear,  we  think,  that  if  Gapen,  the  outgoing 
treasurer  of  the  board,  had  converted  the  money  to 
his  own  use,  and  refused  to  pay  the  same  to  his  suc- 
cessor, Hauser,  that  such  successor  would  have  been 
the  proper  relator  in  a  suit  on  his  bond  to  recover  the 
amount  thereof.  Hiatt  v.  Statey  ex  rely  110  Ind.  472, 
and  cases  cited;  State,  ex  rel.j  v.  Wilsony  et  al.,  113  Ind. 
501,  and  cases  cited. 

It  necessarily  follows,  that  if  Hauser,  as  such  treas- 
urer, would  have  been  the  proper  relator  in  such  an 
action,  then  he  was  a  proper  party  plaintiff  in  an 
action  to  recover  the  trust  funds  deposited  in  the 
bank.  He  had  the  right,  and  it  was  his  duty,  to  re- 
cover the  funds  from  any  person  who  might  have  re- 
ceived the  same,  so  that  he  could  pay  the  specific 
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claims  against  the  Stated  for  which  the  money  had 
been  paid  to  his  predecessor,  and  repay  to  the  State 
such  claims,  if  any,  as  the  State  may  subsequently 
have  paid.  He  was  the  trustee  of  an  express  trust, 
and  as  such  could  maintain  the  action  under  the  pro- 
visions of  section  252,  R.  S.  1881  (section  252,  R  8. 
1894). 

In  Statey  ex  rely  v.  Wilson  et  al.y  supray  503,  this 
court  held  that  a  township  trustee  was  the  trustee  of 
an  express  trust,  and  that  either  the  township  or  the 
trustee  was  a  proper  relator  in  an  action  on  the  bond 
of  a  former  trustee  of  the  township.  Certainly  no  one 
would  claim,  in  case  of  the  death  or  resignation  of  a 
township  trustee  that  his  successor  should  be  ap- 
pointed by  the  court  under  sections  2978,  2996,  R.  S. 
1881  (sections  3400, 3418,  R.  S.  1894). 

It  is  urged  that  the  second  paragraph  is  not  suf- 
ficient for  the  reason  that  the  written  assignment  of 
the  cause  of  action  from  Gapen  to  Hauser,  referred 
to  and  made  a  part  of  said  paragraph,  was  never  filed, 
and  is  not  set  out  in  the  record.  This  action  was  not 
brought  to  recover  on  the  assignment  The  assign- 
ment of  the  cause  of  action  stated  by  Gapen  to  Hauser 
was  not  necessary.  The  right  to  receive  and  pay  out 
the  amount  of  money  on  deposit  to  the  persons  for 
whom  it  was  received  was  not  personal  to  Gapen,  but 
belonged  xto  the  treasurer  of  the  board,  and  when 
Gapen^s  term  of  oflftce  expired  the  same  passed  to  his 
successor  and  became  vested  in  him.  An  assignment 
of  the  same  was  therefore  unnecessary.  But  if  an  as- 
signment were  necessary,  it  was  not  essential  that  the 
same  be  filed  with  or  made  a  part  of  the  complaint 
Fordijce  v.  Nelson y  91  Ind.  447,  and  cases  cited;  Keith 
V.  Champery  69  Ind.  477;  Trcadtoay  v.  Cobby  18  Ind.  36; 
Thornton's  Practice  Code,  note  2  to  section  362. 

The  third  paragraph  alleges  that  Gapen  had  given 
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each  claimant  a  check  on  the  bank  for  the  amount  of 
his  claim  and  that  payment  thereof  had  been  refused 
by  the  bank.  This  would  not  deprive  appellee  or  his 
predecessor  of  the  right  to  maintain  this  action.  The 
fact  that  Gapen  had  issued  checks  against  said  fund, 
as  alleged,  could  not  be  set  up  as  a  defense  by  said 
appellant  after  its  refusal  to  pay  the  same.  Appel- 
lee's duty  is  to  collect  the  amount  and  pay  the  same 
to  the  proper  parties.  Appellant  bank  can  protect 
itself  if  necessary  by  taking  the  proper  steps  and  pay- 
ing the  amount,  principal  and  interest,  due  on  the 
claim  sued  upon  into  court,  under  the  provisions  of 
section  273,  R.  S.  1881  (section  274,  R.  S.  1894). 

We  think  each  paragraph  of  the  complaint  was  suf- 
ficient to  withstand  the  demurrer.  As  bearing  upon 
the  questions  in  this  case,  we  cite  Van  Alen  v.  Amerkan 
Nat.  Banky  52  N.  Y.  1;  Harrison^  iJec,  v.  Wright,  100 
Ind.  515,  and  cases  cited,  50  Am.  Rep.  805;  Weaver  v. 
Trustees,  28  Ind.  112,  120;  MilbanJc  v.  JoneSy  127  N.  Y. 
370;  Dix  v.  Akers,  30  Ind.  431;  Com^s  of  Sinking  Fund  v. 
Walker  et  al,  6  How.  (Miss.)  143,  38  Am.  Dec.  433; 
Rinker  v.  Bissell,  Trm.,  90  Ind.  375;  Pomeroy's  Rem- 
edies, sections  172,  174. 

The  assignment  of  errors  in  the  general  term  of  the 
superior  court  did  not  contain  the  name  of  Gapen. 
Appellant  bank  moved  the  superior  court  in  general 
term  to  dismiss  the  appeal  for  that  reason,  which  mo- 
tion was  overruled,  and  appellee  was  permitted  to, 
and  did,  amend  the  assignment  of  errors  by  inserting 
Gapen's  name  as  an  appellee.  We  think  there  was  no 
error  in  this  action  of  the  court  It  has  been  held  by 
this  court  that  appeals  to  the  general  term  of  the 
superior  court  are  governed  by  the  statutes  concern- 
ing appeals  to  this  court,  but  not  that  they  are  gov- 
erned by  the  rules  of  this  court  There  is  no  statute 
concerning  appeals  to  this  court  violated  by  any 
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action  or  ruling  of  the  general  term.  Neither  is  it 
shown  that  any  rule  of  the  general  term  was  disre- 
garded or  set  at  naught. 

The  general  term  of  the  superior  court  did  not  err  in 
reversing  the  judgment  of  the  special  term,  with  in- 
structions to  overrule  the  demurrer  of  the  Meridian 
National  Bank  to  each  paragraph  of  the  amended  and 
supplemental  complaint.  There  is  no  available  error 
in  the  record. 

The  judgment  of  the  general  term  is  affirmed,  with 
instructions  to  the  special  term  of  the  superior  court 
to  overrule  the  demurrer  of  the  Meridian  National 
Bank  to  each  paragraph  of  the  amended  and  supple 
mental  complaint,  in  compliance  vnth  the  judgnaent  of 
the  general  term. 
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V.  Veal. 

[No.  17,508.     Filed  Sept.  19,  1895.    Rehearing  denied  June  19,  1896.] 

Officer.— Counfy  Treasurer. — Loaning  County  Funds. — ^A  county 
treasurer,  who  loans  the  county  funds,  in  violation  of  section  2019, 
Bums'  R.  S.  1894  (section  1942,  R.  S.  1881),  cannot  maintain  an  ac- 
tion for  the  recovery  of  the  same  ;  although  the  county  itself  mi^t 
maintain  such  action. 

Public  FoiACY.—Offlcer.'-Loamng  Public  Punds.— Where  public 
funds  are  loaned  by  an  officer,  in  violation  of  the  statute,  an  action 
to  recover  the  same  cannot  be  maintained  on  the  ground  of  public 
policy,  when  it  does  not  appear,  from  the  pleadings,  that  other  in- 
terests than  those  of  the  parties  to  the  contract  are  concerned. 

REHEARma. — Attorneys^  Fees  Part  of  Judgment. — Where,  pending 
the  decision  of  the  Supreme  Court,  the  appellee  assigns  his  judg- 
ment in  the  lower  court,  retaining  an  interest  to  the  extent  of  his 
attorneys'  fees,  his  petition  for  a  rehearing  will  not  be  dismissed. 

From  the  Randolph  Circuit  Court    Reversed. 
J.  W.  Thompson,  for  appellants. 
E.  L.  Watsofij  and  Cheney,  Macy  &  Goodrich,  for 
appellee. 
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HowAKD,  C.  J. — ^This  was  an  action  brought  by  the 
appellee  upon  two  mortgage  notes,  executed  by  the 
appellant  electric  light  company,  as  principal,  and 
by  the  remaining  appellants,  directors  of  said  com- 
pany,  as  sureties. 

Demurrers  were  sustained  to  several  special  i)ara- 
graphs  of  answer  to  the  complaint;  and  these  rulings 
present  the  only  question  for  our  consideration. 

Substantially  the  same  state  of  facts  is  averred  in 
each  of  the  special  paragraphs  of  answer,  namely :  that 
at  the  time  the  loan  was  made  the  appellee  was  county 
treasurer  of  Randolph  county,  and  the  money  for 
which  the  notes  were  given  was  taken  from  the  funds 
of  the  county  treasury,  and  was  illegally,  by  appellee 
as  such  treasurer,  loaned  to  the  appellant  company, 
in  violation  of  the  penal  statutes  of  the  State,  and 
hence  cannot  be  recovered  bv  him  in  this  action. 

The  particular  statute  claimed  to  have  been  vio- 
lated, section  2019,  Burns^  R  S.  1894  (1942,  R  S.  1881), 
is  as  follows : 

"Whoever  being  charged,  op  in  any  manner  in- 
trusted, with  the  collection,  receipt,  safe-keeping, 
transfer,  or  disbursement  of  any  money,  funds,  se- 
curities, bonds,  choses  in  action,  or  other  property  be- 
longing to  or  under  the  control  of  the  State  or  of  any 
State  officer,  or  belonging  to  or  under  the  control  of 
'  any  county,  civil  or  school  township,  city  or  town  in 
this  State,  converts  to  his  own  use,  or  to  the  use  of  any 
other  person  or  persons,  corporation  or  corporations, 
in  any  manner  whatever,  contrary  to  law;  or  uses,  by 
way  of  investment  in  any  kind  of  property;  or  loans, 
either  with  or  without  interest;  or  deposits  with  any 
person  or  persons,  corporation  or  corporations,  con- 
trary to  law;  or  exchanges  for  other  funds,  except  as 
allowed  by  law,  any  portion  of  such  money,  funds,  se- 
curities, bonds,  choses  in  action,  or  other  property — is 
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guilty  of  embezzlement,  and  upon  conviction  thereof, 
shall  be  imprisoned  in  the  State  prison  not  more  than 
twenty-one  years  nor  less  than  two  years,  fined  not 
exceeding  double  the  value  of  the  money  or  other 
property  embezzled,  and  disfranchised,  and  rendered 
incapable  of  holding  any  office  of  trust  or  profit  for 
any  determinate  period.'' 

It  seems  clear  that,  under  this  statute,  the  appellee, 
in  loaning  the  money  in  his  hands  as  county  treasurer, 
was  guilty  of  a  felony. 

It  is  hence  argued  that,  having  thus  engaged  in  the 
commission  of  an  act  made  criminal  by  the  law  of  the 
State,  the  appellee  is  not  in  position  to  invoke  the 
same  law  to  aid  him  in  the  recovery  of  the  money 
loaned;  that  by  assisting  him  to  make  good  his  loan, 
the  law  would,  in  effect,  be  but  abetting  him  in  his 
wrongdoing.  In  other  words,  that  the  law  cannot 
help  the  criminal  to  reap  the  fruits  of  his  crime,  but 
must  leave  him  where  it  finds  him;  and  the  county 
can  look  only  to  the  treasurer  personally,  and  to  his 
bondsmen,  to  make  good  any  loss  that  may  be  oc- 
casioned to  the  treasury  by  the  failure  to  recover  the 
money  so  illegally  loaned. 

It  is  admitted  that  the  plea  here  made  by  the  bor- 
rower is  not  one  of  honor,  but  rather  of  bare  legal 
right.  "We  accept  and  adopt,"  say  counsel  for  appel- 
lants, "the  language  of  Judge  Worden,  in  Rock  v. 
Stinger  J  36  Ind.  346,  where  he  says:  *We  may  remark, 
however,  that  the  defense  has  nothing  in  it  to  com- 
mend itself  to  favorable  consideration;  but,  notwitb- 
standing  this,  it  should  prevail  if  the  rigid  law  is  with 
the  defendants.' " 

Counsel  also  quote  from  Ifolmnn  v.  Johnson^  Cowp. 
343,  where  it  was  said  bv  Lord  Mansfield:  "The  ob- 
jection,  that  a  contract  is  immoral  or  illegal  as  be- 
tween plaintiff  and  defendant,  sounds  at  all  times  very 
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ill  in  the  mouth  of  the  defendant.   It  is  not  for  his  l 

I 

sake,  however,  that  the  objection  is  ever  allowed;  but  i 

it  is  founded  in  general  principles  of  policy,  which  the 
defendant  has  the  advantage  of,  contrary  to  the  real 
justice,  as  between  him  and  the  plaintiff,  by  accident, 
if  I  may  so  say.    *    *    *    No  court  will  lend  its  aid  I 

to  a  man  who  founds  his  cause  of  action  upon  an  im- 
moral or  illegal  act.  If  from  the  plaintiff's  own  stat- 
ing or  otherwise,  the  cause  of  action  appears  to  arise 
€x  turpi  causa^  or  the  transgression  of  a  positive  law 
of  this  country,  there  the  court  says  he  has  no  right  to 
be  assisted.  It  is  upon  that  ground  that  the  court 
goes;. not  for  the  sake  of  the  defendant,  but  because 
they  will  not  lend  their  aid  to  such  a  plaintiff.'^ 

It  is  said,  by  counsel  for  appellee,  that  the  ruling  of 
the  trial  court  in  the  case  before  us,  was  based  upon 
the  theory  that  the  legal  title  to  the  money  loaned  , 

was  in  the  treasurer,  and  that  consequently  he  had 
the  right  to  loan  and  collect  the  same;  and  that  in 
making  such  ruling  the  court  below  was  but  following 
the  decisions  of  this  court. 

Counsel  for  appellants  contends  that  these  decisions 
were  made  before  the  enactment,  in  1881,  of  the  penal 
statute  above  set  out,  and  that  this  court  has  not  since 
that  date  held  that  the  treasurer  can  loan  the  money 
in  his  hands,  although  it  has  held  that  the  legal  title 
to  the  money  is  still  in  the  treasurer.  Harvey  v.  fiffafe, 
ex  rehj  94  Ind.  159;  Rogers  y.  State^  ex  rel.y  99  Ind. 
218;  Rowley,  Admr.j  v.  Fair^  104  Ind.  189. 

It  is  to  be  noted,  however,  that  these  and  other  like 
decisions,  though  made  since  the  enactment  of  the 
criminal  statute  in  question,  were  not  made  with  ref- 
erence to  that  statute.  Not  until  now,  so  far  as  we 
have  been  able  to  learn,  has  that  statute  been  brought 
here  for  consideration;  and  now,  for  the  first  time,  it 
becomes  necessary  to  decide  whether  a  contract  made 
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in  violation  of  the  statute  is  valid  and  enforceable  be- 
tween the  parties. 

Moreover,  even  as  to  the  treasurer's  title  to  the 
money  loaned,  the  holding  in  the  case  of  Rowley  v. 
Fairy  supra^  is  to  the  effect  that  such  title  is  rather 
technical  than  substantial,  and  is  acknowledged  only 
for  the  better  security  of  the  funds,  and  not  for  the 
use  or  benefit  of  the  officer  himself. 

In  that  case,  the  court,  speaking  by  Judge  Niblack, 
said: 

"But  the  title  of  a  township  trustee  in  the  money 
for  which  he  is  held  accountable  is  only  recognized 
to  the  extent  that  is  necessary  for  the  better  preserva- 
tion of  the  various  funds  which  the  money  represents, 
and  is,  in  fact,  a  legal  title  only  in  a  technical  and  very 
limited  sense.  The  equitable  title  to,  and  the  bene- 
ficiary interest  in  such  money  is  in  the  township,  and 
in  that  view  the  money  for  which  the  trustee  is  liable 
upon  his  bond  really  belongs  to  the  township. '^ 

It  was  accordingly  held,  in  that  case,  that  notes  and 
other  evidences  of  indebtedness  which  had  been  taken 
by  a  deceased  township  trustee  for  township  moneys 
loaned  by  him  were  rightfully  turned  over  to  his  suc- 
cessor in  office,  and  did  not  belong  to  his  adminis- 
trator.   See  also  StatCy  ex  rely  v.  Wilsaay  113  Ind.  501. 

As  to  the  suggestion,  in  that  case,  that  such  loaning 
of  the  township  funds  by  the  trustee  was  embezzle- 
ment, the  court  expressly  refused  to  make  any  de- 
cision, saying  that:  "is  a  question  not  now,  in  any 
manner,  before  us,  and  concerning  which  we  are  not 
now  called  upon  either  to  intimate  or  to  decide  any- 
thing.^' 

In  the  case  now  under  consideration,  the  appellee 
having  violated  an  express  statute  in  loaning  the 
money  in  his  hands  as  county  treasurer,  and  the  ques- 
tion being  before  us  for  decision,  the  holding  must  be 
that  he  can  maintain  no  action  based  upon  his  own 
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illegal  act.  This  has  been  the  invariable  decision  of 
all  courts. 

"There  is,  to  my  mind/'  said  Chancellor  Kent,  in 
Oristcold  v.  Wuddington^  16  Johns.  438  (at  p.  486), 
^'something  monstrous  in  the  proposition,  that  a  court 
of  law  ought  to  carry  into  effect  a  contract  founded 
upon  a  breach  of  law.  It  is  encouraging  disobedience, 
and  giving  to  disloyalty  its  unhallowed  fruits.  There 
is  no  such  mischievous  doctrine  to  be  deduced  from 
the  books." 

See  further,  Madison  Ins.  Co.  v.  Forsythey  2  Ind.  483 ; 
Siter  V.  Sheets j  7  Ind.  132;  Daniels  v.  Barney ,  22  Ind. 
207;  State,  ex  reL,  v.  Sims,  76  Ind.  328;  Case  v.  John- 
son,  91  Ind.  477;  Louisville,  etc.,  R.  W.  Co.  v.  Buck, 
Admr.,  116  Ind.  566;  Leonard  v.  Poole,  114  N.  T.  371; 
Bowman  v.  Phillips,  13  Am.  St.  Rep.  292;  1  Parsons 
Contracts,  458;  Broom's  Legal  Maxims,  738. 

But  counsel  for  appellee  finally  contend  that  in 
cades  such  as  that  before  us,  public  policy  requires 
that,  notwithstanding  the  violation  of  the  statute,  the 
contract,  based  upon  such  violation,  should  neverthe- 
less not  be  declared  void.  Many  authorities,  also,  in- 
cluding cases  in  this  and  other  courts,  are  cited  in 
support  of  such  contention,  among  them,  1  Story  Eq. 
Juris.,  sections  298, 300;  1  Pom.  Eq.  Juris.,  section  403, 
and  notes;  Ijester  v.  Howard  Bank,  3  Am.  Rep.  211; 
Deming  v.  State,  ex  rel, ,  23  Ind.  416 ;  Scotten  v.  State,  ex 
rel,^  51  Ind.  52;  State,  ex  rel,,  v.  Levi  et  ux.,99  Ind.  77. 

In  these  cases,  however,  other  interests  than  those 
of  the  parties  to  the  contracts  were  concerned ;  and  it 
was  to  protect  such  other  interests,  and  not  for  the 
benefit  of  those  who  had  violated  the  law,  that  the 
contracts  were  enforced. 

In  Lester  v.  Howard  Bank,  supra,  a  Maryland  case 
chiefly  relied  upon  by  counsel,  the  president  of  the 
bank  had  borrowed  from  its  funds,  contrary  to  statute. 
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Recovery  under  the  contract  was  enforced,  not  to 
shield  the  officials  who  had  violated  the  law,  but  for 
the  protection  of  the  stockholders,  depositors  and 
other  creditors  of  the  bank. 

In  the  Indiana  cases  cited,  county  auditors,  in  mak- 
ing loans  from  the  school  fund,  had  violated  pro- 
visions of  the  statute.  Public  policy  required  that 
these  contracts  should  be  enforced,  not  in  favor  of  the 
auditors,  but  for  the  protection  of  the  school  fund.  It 
would  have  defeated  the  very  purpose  of  the  law  to 
have  done  otherwise. 

These  cases  are  not  analogous  to  thie  case  at  bar. 
Here  the  action  was  not  brought  in  the  name  of  the 
county,  nor  did  the  appellee  pretend  to  sue  in  his 
capacity  as  county  treasurer,  even  if  such  suit  by  him 
could  in  any  case  be  maintained.  Section  7820,  R.  & 
1894  (section  5735,  R  S.  1881) ;  Vanarsdall  v.  State,  ex 
rely  65  Ind.  176;  Caldwell  v.  Boardj  etc.,  80  Ind.  99. 
Neither  is  there  anything  in  the  record  from  which  it 
can  be  known  that  the  county  was  pursuing  the  funds 
belonging  to  its  treasury  or  seeking  to  recover  them 
from  the  appellants.  No  public  interest  in  the  result 
of  this  action  is  therefore  shown,  nor  any  reason  why 
public  policy  would  be  served  by  a  recovery  on  the 
contract  sued  on,  in  favor  of  the  appellee. 

We  have  no  doubt  that  if  the  county  were  shown 
to  be  interested  in  the  recovery  of  the  money  here 
sued  for,  it  might,  by  the  proper  officers,  have  been 
admitted  as  a  party  plaintiff  in  the  original  action. 
In  such  case  much  of  what  is  said  by  counsel,  as  also 
the  authorities  cited,  would  be  in  point  to  show  that, 
on  grounds  of  public  policy,  a  recovery  ought  to  be 
had  on  the  debt  sued  on  in  favor  of  the  county.  The 
faults,  or  even  crimes,  of  public  officials  ought  not  to 
be  allowed  to  interfere  with  the  right  of  the  people, 
through  their  several  municipal  and  political  organ- 
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izations,  to  recover  the  moneys  raised  from  them  by 
taxation,  and  wrongfully  converted  or  misapplied  by 
such  officials.  In  whosesoever  custody  the  money  of 
the  county  is  found  it  may  be  reached  for  the  benefit 
of  the  county*  Vigo  Tp.  v.  Board,  etc..  Ill  Ind.  170, 178. 

The  judgment  is  reversed,  with  instructions  to  over- 
rule the  demurrers  to  the  special  paragraphs  of  an- 
swer, and  with  leave,  if  desired,  to  amend  the  com- 
plaint or  to  file  a  new  complaint,  and  to  admit  other 
parties  plaintiff. 

Monks,  J.,  did  not  particpate  in  this  decision. 

On  PETrnoN  FOR  Eehearing. 

Howard,  J. — Appellee,  having  filed  a  petition  for 
rehearing,  we  are  first  met  with  the  motion  of  appel- 
lants to  dismiss  the  petition  for  the  reason,  as  claimed, 
that  before  the  filing  of  the  same,  the  appellee  had 
ceased  to  have  any  interest  in  the  judgment  appealed 
from,  having  received  large  payments  thereon,  and 
having  assigned  and  transferred,  without  recourse,  the 
unpaid  part  thereof.  A  reference,  however,  to  the 
certified  transcript  of  payments  made  and  of  the  as- 
signment of  the  judgment  shows  that  the  appellee 
still  retains  some  interest  in  the  judgment,  at  least 
to  the  extent  of  his  attorney's  fees.  The  motion  to 
dismiss  must  therefore  be  overruled. 

The  appellee  has  filed  elaborate  and  earnest  briefs 
in  support  of  his  petition  for  a  rehearing  of  the  ap- 
peal; but  we  are  satisfied  that  no  sufficient  reason  is 
shown  why  the  conclusion  heretofore  reached  by  the 
court  should  be  disturbed. 

A  good  part  of  the  principal  brief  is  occupied  with 

a  discussion  of  the  proper  punctuation  of  the  penal 

statute  violated  in  this  case.    (Section  2019,  R  S.  1894, 

section  1942,  R.  S.  1881.)    Were  we  disposed  to  follow 
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counsel  in  this  matter,  we  might  observe  that  the 
history  of  the  enactment  of  the  statute  militates 
againsrt  the  argument  here  made.  Three  of  the  most 
eminent  legal  minds  of  the  State,  Judge  Frazer,  Sen- 
ator Turpie  and  Mr.  Stotsenburg,  on  appointment  of 
this  court  and  in  pursuance  of  the  provisions  of  the 
statutes,  were  charged  with  the  compiling  and  pub- 
lishing of  the  revised  codes  of  1881,  including  the  sec- 
tion in  question.  (Acts  1879,  192,  Acts  1881,  605.)  If 
those  accomplished  jurists  were  of  opinion  that  any 
doubt  rested  on  the  interpretation  to  be  given  to  the 
clauses  relating  to  the  loaning  and  to  the  depositing 
of  public  money,  they  resolved  such  doubt  in  favor  of 
the  interpretation  which  we  have  given;  and  by  in- 
serting a  semi-colon  instead  of  a  comma  between  the 
clauses,  showed  that  they  understood  that  the  phrase 
"contrarj^  to  law"  applies  to  "deposits,"  and  not  to 
"loans;"  that  loans  are  prohibited  absolutely,  and  de- 
posits only  when  made  contrary  to  law. 

We  can,  however,  see  but  little  that  is  controlling 
in  this  matter  of  punctuation.  If  there  were  neither 
comma  nor  semi-colon  between  the  clauses,  the  inter- 
pretation, as  we  think,  could  not  be  different.  Tak- 
ing the  words  as  they  stand  in  the  original  act  and 
section  (section  41  of  the  act  concerning  public  of- 
fenses and  their  punishment.  Acts  1881,  182),  and  we 
find  it  declared  that  whoever,  whether  State,  county, 
or  other  public  official,  being  charged  with  the  collec- 
tion, custody  and  disbursement  of  public  funds,  "con- 
verts to  his  own  use,  or  to  the  use  of  any  other  person 
or  persons,  corporation  or  corporations  in  any  man- 
ner whatever,  contrary  to  law,  or  uses  by  way  of  in- 
vestment in  any  kind  of  property,  or  loans  either  with 
or  without  interest,  or  deposits'  with  any  person  or 
persons,  corporation  or  corporations,  contrary  to  law, 
or  exchanges  for  other  funds,  except  as  allowed  by 
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law,  any  portion  of  such  money,"  shall  be  guilty  of 
embezzlement,  etc.  "Contrary  to  law,"  or  an  equiv- 
alent phrase,  is  here  used  three  times;  and  in  each 
case  clearly,  as  we  think,  qualifies  the  clause  with 
which  it  stands  in  immediate  connection.  See,  as 
bearing  on  this  matter  of  construction.  Am.  Trust  and 
Savings  Bank  v.  The  Queder^  etc.,  Mfg.  Co.y  150  111.  336, 
342. 

Refinements  of  punctuation  are  not  needed  here. 
Provided  there  be  ordinary  intelligence,  it  would  seem 
that  the  language  is  so  clear  that  he  who  runs  may 
read  and  understand:  An  oflftcer  may  not  use  the  pub- 
lic funds  by  way  of  investment  in  any  kind  of  property 
or  business;  neither  may  he  loan  such  funds,  either 
with  OP  without  interest;  but  such  official  is  required 
to  keep  the  public  moneys  in  a  safe  place,  ready  to  be 
paid  over  to  the  proper  person  whenever  demanded; 
he  may,  therefore,  provided  he  is  not  forbidden  by  law, 
deposit  such  money  in  a  bank,  subject  to  his  check. 
A  bank  is  usually  a  safe  place  to  keep  funds.  It  is 
true,  that  some  risk  is  taken  in  making  such  deposits. 
The  bank  may  fail,  and  the  money  be  lost.  The  pub- 
lic official  who  deposits  money  in  a  bank  must  take 
that  hazard;  if  the  money  is  lost  he  shall  make  it 
good.  But  so  long  as  there  is  no  law  against  making 
such  deposits  he  may  exercise  his  judgment  as  to 
making  them;  and  the  making  of  such  deposits  will 
not  subject  him  to  the  charge  of  embezzling  the  pub- 
lic funds  in  his  charge.  Meridian  Nat  Bank  v.  Eauser^ 
ante  496.  The  deposits,  hoTvever,  must  be  subject 
to  check.  Loans  to  a  bank,  whether  as  time  deposits 
or  on  certificates,  or  secured  by  bank  paper,  or  other- 
wise, are  as  obnoxious  to  the  statute  as  like  loans 
made  to  an  individual  or  other  corporation. 

But,  in  any  case,  the  argument  of  counsel  would 
not  be  good.    Even  if  the  statute  did  forbid  officials 
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to  deposit  the  public  moneys  in  bank,  still  we  shotQd 
not  for  that  reason  be  at  liberty  to  overthrow  the 
statute;  but,  on  the  contrary,  must  uphold  it  Any 
action  which  the  legislature  in  its  wisdom  may  see  fit 
to  take  for  the  preservation  of  the  public  funds  must 
be  sustained  by  the  courts.  As  a  matter  of  fact,  there 
is  one  public  official  who  is  not  allowed  to  deposit  in  a 
bank  the  funds  in  his  custody.  By  section  7657,  Bums' 
R.  S.  1894  (section  5633,  R.  S.  1881),  it  is  provided  that 
*^the  Treasurer  of  State  shall  be  required  to  use  the 
treasury.  *  *  *  as  the  sole  place  for  the  deposit  and 
safe-keeping  of  the  moneys  of  the  State,  except  as  here- 
inafter provided."  As  to  county  treasurers,  however, 
no  such  limitation  has,  as  yet,  been  imposed;  and  they 
may  undoubtedly  deposit  the  money  in  their  custody 
in  bank,  subject  to  check,  if  they  deem  best,  and  at 
their  own  risk,  so  long  as  the  legislature  enacts  no  law 
against  it;  but  the}'  cannot  loan  the  money,  either 
with  or  without  interest,  nor  invest  it  in  any  kind  of 
property.  It  is  public  money,  the  title  being  in  the 
official  only  to  the  extent  that  he  is  required  to  ac- 
count for  it;  and  he  is  not  authorized  to  use  it  for  his 
own  private  gain. 

While,  therefore,  the  legislature  might  undoubtedly 
do  as  it  has  done  in  the  case  of  the  Treasurer  of  State, 
and  forbid  county  treasurers,  township  trustees,  and 
others,  to  deposit  the  public  moneys  in  banks;  yet, 
so  far,  it  has  not  seen  fit  to  do  so.  That  body  has 
undoubtedly  considered  that,  in  many  cases^  the  banks 
are  safer  places  of  deposit  than  the  vaults  of  the 
county  treasurers;  aod  has  not,  therefore,  in  any  man- 
ner forbidden  such  deposits.  Appellee,  however,  has 
little  reason  to  discuss  the  statute  from  this  point  of 
view.  He  is  not  charged  with  depositing  public 
moneys  in  banks,  but  with  loaning  the  money  for  his 
own  private  gain.    This  he  certainly  cannot  do. 
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Nor  was  it  simply  to  secure  the  public  funds  from 
loss  that  this  statute  was  enacted.  The  official  bonds 
required  by  law  are  presumed  to  be  sufficient  security 
for  the  money,  in  case  of  loss  or  misappropriation  by 
the  officers  (but  see  Murfree  Official  Bonds,  sections 
649^  650);  while  the  statutes  against  embezzlement 
are  deemed  to  be  ample  to  punish  the  crime,  but,  as 
said  by  the  Supreme  Court  of  Colorado,  In  re  Breene^ 
14  Colo.  401,  the  purpose  of  the  statute  before  us  is 
wider  and  deeper  than  all  that.  It  looks  rather  to 
the  inauguration  of  a  more  healthful  public  policy. 
Private  speculation  in  public  funds  by  the  official  cus- 
todians thereof,  is  emphatically  against  good  morals. 
"Its  inevitable  tendency  is  to  corrupt  political  and 
official  action,  and  degrade  the  public  service.*' 

The  court  will  also,  in  the  interpretation  of  this 
statute,  take  notice  of  sad  chapters  in  the  history  of 
public  officials  who  have  been  tempted  to  use  the 
funds  in  their  hands  to  enrich  themselves  or  their 
friends,  and  have  thus  brought  ignominy  upon  all  con- 
cerned, ending  often  in  state's  prison,  sometimes,  too, 
in  a  death  of  shame.  And  although  such  exposure 
and  disgrace  might  be  avoided,  and  the  money  be 
forthcoming  when  called  for,  and  that  without  impair- 
ment of  the  official's  estate,  leaving  him,  perhaps,  even 
some  ill-gotten  gains;  yet  the  tone  of  moral  character 
in  the  community,  having  knowledge  of  such  specula- 
tion in  the  public  treasury,  must  inevitably  be  low- 
ered, and  the  purity  of  official  integrity  clouded.  Good 
citizenship,  a  clean  administration  of  public  affairs, 
the  welfare  of  the  official  himself  no  less  than  the  good 
of  the  public,  all  required  of  the  legislature  the  enact- 
ment of  this  law. 

The  clauses  of  tlie  statute,  therefore,  which  were 
uppermost  in  the  mind  of  the  legislature,  were  those 
relating  to  private  speculation  in  the  public  funds. 
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The  remaining  clauses  were  no  doubt  inserted  with  a 
view  of  making  the  statute  general  in  character,  and 
to  harmonize  its  provisions  with  those  of  other 
statutes  relating  to  the  subjects  named.  The  essence 
of  the  law  is,  and  the  main  purpose  in  passing  it  un- 
questionably was,  to  declare  guilty  of  embezzlenjent 
any  treasurer,  trustee,  or  other  custodian  of  public 
funds,  who  "uses"  such  funds  "by  way  of  investment 
in  any  kind  of  property,"  or  who  "loans"  them,  "either 
with  or  without  interest." 

What  is  said  by  counsel  as  to  the  right  of  the  county 
to  interplead  and  pursue  the  funds  wherever  found, 
while  somewhat  inconsistent,  from  appellee's  point 
of  view,  has  nevertheless  been  sufficiently  considered 
in  the  original  opinion.  The  right  of  the  county  to  re- 
cover its  funds  is  clear. 

The  petition  is  overruled. 

McGabe,  J.  dissents. 


Blue  v,  CAPrrAL  National  Bank. 

[No.  17,678.     Filed  April  15,  1896.     Rehearing  denied  June  19,  1896.] 

Pleadinq  and  Practice. — Set-off  and  Counter-claim. — Demurrer.-^ 
The  informality  of  a  demurrer,  which  was  sustained  below,  cannot 
be  first  asserted  on  appeal  for  the  purpose  of  upholding  answers  in 
set-off  and  counter-claim,  which  are,  in  fact,  insufficient. 

Corporation.— /Sa/ary  of  Vice-President. — A  vice-president  of  a 
banking  corporation  is  not  entitled  to  any  compensation  for  per> 
forming  the  ordinary  duties  of  his  office  in  the  absence  of  a  goTem- 
ing  statute,  by  law,  regulation,  or  contract,  providing  therefor. 

SAifS. — Breach  of  Contract. — Amount  of  Recovery. — The  breach  of 
a  contract  by  a  bank  to  loan  a  party  money  at  a  specified  rate  of 
interest,  does  not  entitle  him  to  the  difference  between  the  interest 
on  the  amount  borrowed  at  a  stipulated  rate,  and  that  which  be 
actually  paid,  unlass  he  was  unable  to  obtain  money  at  the  former 
rate  from  any  other  source. 
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Same. — Assignment  of  Contract. — The  assignment  of  the  interest  of 
one  of  the  parties  in  a  preliminary  contract  between  some  of  the 
incorporators  of  a  bank,  whereby  they  were  to  hold  certain  offices 
in  the  corporation  at  specified  salaries,  does  not  pass  the  claim  of 
the  assignor  against  the  bank  for  the  salary  voted  to  him  by  the 
bank. 

Same. — Counter-claim, —  Slander  Cannot  be  Made  the  Subject  of. 
Against  a  Promissory  Note, — Slander,  upon  the  credit  of  maker, 
cannot  be  made  the  subject  of  a  counter-claim  in  an  action  upon  a 
promissory  note  for  borrowed  money.  * 

From  the  Sullivan  Circuit  Court.  Affirmed. 

McCullough  &  Spaarij  W.  S.  Maple^  and  J.  T.  Hays, 
for  appellant. 

J.  S.  Bays,  and  Chambers,  Pickens  &  Moores,  for  ap- 
pellee. 

Hackney,  C.  J. — The  appellee  sued  the  appellant  on 
a  promissory  note  for  $10,000.00,  executed  by  him  to 
the  latter  and  payable  six  months  from  the  date  there- 
of with  interest  at  eight  per  centum  per  annum  after 
maturity.  To  the  appellant's  amended  two  para- 
graphs of  answer,  one  in  the  nature  of  a  set-off  and  the 
other  purporting  to  be  in  counter-claim,  the  lower 
court  sustained  the  appellee's  demurrer.  Appellant 
declining  to  plead  further  judgment  was  rendered 
against  him  for  $11,395.66.  The  errors  assigned  by 
the  appellant  bring  in  question  the  action  of  the  lower 
court  in  so  sustaining  said  demurrer. 

The  first  question  discussed  by  counsel  is  as  to  the 
form  of  the  demurrer  and  its  sufficiency  to-  challenge 
the  pleadings  here  in  review.  The  first  specification 
of  the  demurrer  was  that  the  "first  paragraph  of  an- 
swer does  not  state  facts  sufficient  to  constitute  a 
cause  of  defense,"  and  the  second  specification  was 
that  the  "second  paragraph  of  answer  and  counter- 
claim does  not  state  facts  sufficient  to  constitute  a 
cause  of  defense  or  counter-claim."  Upon  the  theory 
that  set-oflE  and  counter-claim  are  special  affirmative 
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pleas,  and  are  required  to  allege  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  complainant, 
counsel  for  appellant  argue  that  the  demurrer  should 
have  questioned  the  facts  stated  to  have  constituted  a 
cause  of  action,  and  not  a  cause  of  defense.  It  can 
not  be  necessary  to  cite  authority  to  support  the 
proposition  that  the  pleas  in  question  were  not  de- 
fenses. The  statute  permits  them  to  be  pleaded  as  an- 
swers, R.  S.  1894,  section  350,  but  to  be  sufficient  they 
must  allege  facts  which  would  constitute  a  cause  of 
action  against  the  plaintiff.  As  said  by  Mr.  Justice 
Worden,  in  Campbell  Y.Routt ^  Admr.^  42  Ind.  410,  where 
the  demurrer  was  on  the  ground  that  the  pleading"did 
not  state  facts  sufficient  to  bar  the  action,  and  did  not 
^state  facts  enough  for  a  counter-claim,^  •  •  •  rpj^^  gj.gt 
may  be  disregarded  as  inapplicable  to  the  pleading, 
which  was  not  in  bar  of  the  action.  The  second,  that 
the  pleading  did  not  'state  facts  enough  for  a  counter- 
claim,' is  one  noft  known  to  the  statute,  and  should 
perhaps  be  regarded  as  not  raising  any  question  as  to 
the  validity  of  the  pleading.  Lane  v.  State,  7  Ind.  426; 
Tenbrook  v.  Browrij  17  Ind.  410.  The  cause  of  demurrer 
should  have  been,  that  the  pleading  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.'' 

We  do  not  stop  to  consider  whether,  in  a  case  like 
the  present,  this  rule  should  apply  where  the  triaJ 
court,  without  question  from  the  counter-claimant, 
has  entertained  the  demurrer  and  has  sustained  it 
It  would  seem  that  where  the  demurrer  has  been  over- 
ruled, this  court,  in  presuming  in  favor  of  the  trial 
court's  action,  might  reasonably  conclude  that  such 
action  had  resulted  from  a  decision  upon  the  inform- 
ality of  the  demurrer,  and  not  upon  the  sufficiency 
of  the  pleading  sought  to  be  questioned.  It  would 
seem,  also,  that  where  the  party  whose  pleading  is 
thus  attacked  makes  no  question  of  the  sufficiency 
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of  the  demnrrer,  but  proceeds  upon  the  hypothesis 
that  it  properly  raises  the  question  of  the  sufficiency 
of  his  pleadingashould  not  be  permitted  to  raise  the 
question  for  the  first  time  upon  appeal.  To  permit 
him  to  do  so  would  often  work  a  fraud  upon  the  trial 
court  and  a  hardship  upon  his  adversary,  while  the 
rule  we  suggest  would  reach  the  merits  of  the  ques- 
tion. This  distinction  and,  possibly,  new  rule  need  not 
be  invoked  here  since,  if  the  pleas  are  affirmative  and 
should  be  treated  as  required  to  plead  causes  of  action 
and  not  of  defense,  their  sufficiency  may  be  raised  for 
the  first  time  in  this  court.  Gamphell  v.  Routt,  supra. 
The  sufficiency  of  pleas  is  raised  by  assignment  of 
cross-error.  If  it  shall  be  concluded  that  the  pleas  did 
iK)t  state  a  cause  of  action,  the  informality  of  the  de- 
murrer could  not  be  asserted  to  uphold  them. 

In  Palmer  v.  Hayes,  112  Ind.  289,  it  was  said  by 
Mitchell,  J.,  speaking  for  the  court:  "It  is  urged  that 
the  denjurrer  to  this  answer  was  insufficient  in  form, 
and  that  it  should  have  been  overruled  for  that  reason. 
If  it  should  be  conceded  that  the  demurrer  was  in- 
formal, it  would  not  follow  tliat  the  ruling  should  be 
reversed  on  that  account.  The  most  that  can  be  said 
is  that  a  bad  answer  went  out  of  the  record  upon  an 
informal  demurrer;  or,  in  other  words,  that  the  court 
reached  a  correct  conclusion  in  a  manner  not  alto- 
gether formal."  See  also  Davis  v.  Oreen,  57  Ind.  493; 
Terre  Haute,  etc,  R.  B.  Co.  v.  Pierce,  96  Ind.  496; 
Hildehrand  v.  McCrum,  101  Ind.  61. 

The  plea  of  set-off  sought  to  predicate  a  cause  of 
action'  as  upon  qunntum  meruit,  for  the  services,  for 
several  years,  of  a  vice-president  of  the  appellee,  the 
account  for  which,  it  was  alleged  generally,  had  been 
assigned  to  the  appellant. 

In  Thompson  Comm.  on  the  Law  of  Corp.,  Vol.  4, 
section  4682,  the  rule  with  reference  to  the  question 
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presented  by  this  plea  is  stated  thus:  "The  president 
of  a  corporation  is  always  a  member  of  its  board  of  di- 
rectors. In  addition  to  his  ordinary*  duties  as  a  di- 
rector,  it  is  his  function  to  preside  at  meetings  of  the 
board,  and,  together  with  the  secretary,  and  by  means 
of  the  corporate  seal  (where  a  seal  is  required),  to  au- 
thenticate the  formal  acts  and  contracts  of  the  cor- 
poration. In  respect  of  his  right  to  compensation,  he 
is  subject  ordinarily  to  the  rule  already  stated  with 
regard  to  directors :  he  is  not  entitled  to  any  conxpen- 
sation  for  performing  the  ordinary  duties  of  his  office, 
unless  the  governing  statute,  or  some  by-law,  regula- 
tion, resolution,  or  contract,  to  which  his  own  vote  was 
not  essential,  has  given  it  to  him.  As  the  law  does  not 
imply  an  agreement  to  pay  for  such  services,  in  order 
for  him  to  recover  compensation  for  them,  he  must 
at  least  show  an  antecedent,  valid  agreement  to  pay 
for  them.^' 

That  the  proposition  stated  in  the  text  is  correct  we 
have  no  doubt,  that  it  is  well  fortified  by  the  decisions 
we  know,  and  that  the  same  rule  applies  to  the  office 
af  vice-president,  it  is  needless  to  suggest  See  from 
the  work  just  quoted,  section  4380;  IxHin  Assn.  v.  Stone- 
metZy  29  Pa.  St  534 ;  Gheeney  v.  Lafayette j  ctc.y  Co.y  68  111. 
570;  'New  York,  etc.,  Co.  v.  Ketchum,  27  Conn.  170;  Mer- 
rick  V.  Peru  Coal  Co.,  61  111.  472;  Kilpatrick  v.  Pem-ose, 
Bridge  Co.,  49  Pa.  St  118;  Butts  v.  Wood,  37  N.  Y.  317; 
Hall  V.  Railroad  Co.,  28  Vt.  401,  406;  Bliss  v.  MaHe- 
son,  45  N.  Y.  22;  Dunston  v.  Imperial,  etc.,  Co.,  3  B. 
&  Ad.  125;  Holder  Y.  Lafayette,  etc.,  Co.,  71  111.  106; 
Maux  Ferry,  etc,  Co.  v.  Branegan,  40  Ind.  361. 

The  second  paragraph  of  answer,  by  way  of  counter- 
claim, alleged  that  one  Wilson,  in  1889,  was  anxious 
to  enlist  capital  in  the  organization  of  a  national 
bank  at  Indianapolis,  of  which  bank  he  should  be  a 
salaried  official;  that  the  appellant  then  desired  a  re- 
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liable  source  from  which  to  borrow  various  large  sums 
of  money  on  reasonable  time  and  with  reasonable  se- 
curity; that  appellant  agreed  with  said  Wilson  to  en- 
list in  said  enterprise  a  man  of  large  capital  and  in- 
fluence if,  upon  the  organization  of  such  bank,  he,  the 
appellant,  should  have  the  credit  he  so  desired,  from 
time  to  time  for  ten  years,  or  as  long  as  Wilson  was 
a  manager  of  the  bank;  that  he  did  enlist  the  man,  so 
promised,  who,  together  with  said  Wilson  and  an- 
other, entered  into  a  written  contract,  one  of  the  con- 
siderations for  which  was  the  promise  of  said  Wilson 
to  the  appellant  as  to  said  extension  of  credit,  which 
said  contract  was  to  the  effect  that  the  said  then 
parties  thereto  would  severally  procure  certain  sub- 
scriptions to  the  capital  stock  of  the  proposed  bank; 
that  one  should  become  president,  another  vice-presi- 
dent and  the  third  cashier  of  the  proposed  bank,  at 
salaries  stated,  and  that  the  parties  thereto  should 
"cast  their  votes  as  stockholders  and  directors,  and 
use  their  influence  to  induce  their  friends  to  cast  their 
votes  in  harmony  with  this  agreement  and  for  a  board 
of  directors  that  will  faithfully  carry  it  out."  It  was 
alleged  that  the  appellee  bank  was  organized  pur- 
suant to  said  arrangement,  and  the  three  persons  men- 
tioned were  elected  to  the  offices  contemplated  and 
"under  the  plan  and  arrangement  aforesaid,"  and  the 
"said  contract  as  to  salaries,  as  well  as  said  agreement 
for  the  rights  of"  the  appellant,  were,  by  the  appellee 
**fully  ratified  and  confirmed,"  and  the  appellant's 
"rights  •  *  under  and  pursuant  to  the  contract" 
were  recognized,  and  said  Wilson  has  ever  since  been 
connected  with  the  management  of  said  bank.  It  was 
alleged  also  that  in  pursuance  of  said  arrangement 
the  appellee  had  several  times  loaned  money  to  him 
in  various  sums. 

The  pleading  then  alleged  in  detail  six  supposed 
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breaches  of  the  agreement  between  Wilson  and  the 
appellant,  two  of  which  are  upon  assignments,  cover- 
ing different  periods,  of  the  interest  of  said  vice-presi- 
dent in  the  written  contract  above  referred  to  and 
which  are  treated  as  carrying  a  claim  for  services  per- 
formed by  such  vice-president  in  the  sum  of  f  11,000.00. 
In  view  of  what  we  have  alreadv  said  with  reference 
to  the  sufficiency  of  the  first  paragraph,  or  set-oCT,  we 
are  unable  to  obser\-e  how  the  appellant  could  pred- 
icate a  valid  claim  for  the  salary  of  the  vice-presi- 
dent upon  the  contract  between  Wilson  and  others,  as 
aforesaid.  The  assignments  do  not  purport  to  carry 
any  interest  or  demand  beyond  that  arising  upon  said 
written  contract  It  is  not  alleged  that  by  any  cor- 
porate action  a  salary  was  provided  for  the  appellee's 
vice-president,  and  if  it  had  been  so  provided,  the  as- 
signment of  the  preliminary  contract  would  not  carry 
it  over  to  the  appellant,  since  that  contract,  though 
it  in  terms  specified  what  salary  should  be  voted  to  the 
vice-president,  it  did  not  create  the  salary,  nor  purport 
to  do  so.  Under  this  pleading  it  may  be  possible  that 
by  corporate  action  such  salary  was  provided,  but  the 
assignments  in  question  would  not  give  the  appellant 
an  interest  therein. 

One  of  the  breaches  alleged  was  that  as  a  part  of  said 
preliminary  agreement,  between  the  appellant  and 
Wilson,  the  appellant  was  to  obtain  a  loan  from  the 
prospective  bank,  at  six  per  cent,  interest,  for  the  pur- 
pose of  paying  for  his  stock  in  said  bank  to  be  by  him 
subscribed;  that  said  agreement  was  ratified  by  the 
bank,  and  for  a  time  was  carried  out,  but  that  ulti- 
mately he  w^as  required  to  pay  appellee  eight  per 
centum  instead  of  six,  to  his  loss  in  the  sum  of 
$1,000.00.  It  is  alleged  that  in  pursuance  of  the  same 
agreement  as  to  loans  to  meet  subscriptions  to  the 
capital  stock  of  the  bank,  he  and  another  purchased 
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stock  from  a  third  at  the  pcir  value  of  121,000.00,  and 
that  he  obtained  the  money  from  the  appellee,  at  six 
per  cent,  interest,  to  pay  for  his  interest  in  the  stock 
so  purchased;  that  after  a  time,  appellee  required  eight 
per  centum  in^ead  of  six,  as  agreed,  and  by  reason 
of  that  fact  appellant  was  obliged  to  sell  |9,000.00  of 
his  stock  at  the  sacrifice  of  $2,500.00,  and  lost  on  ac- 
count of  such  excess  in  interest  $1,000.00. 

The  pleading  does  not  disclose,  and  we  are  at  a  loss 
to  determine  how  the  difference  in  the  rate  of  interest 
on  the  two  loans  just  mentioned  was  collected,  except 
by  the  agreement  of  the  appellant,  nor  do  we  observe 
how  that  loss  became  necessary,  unless  he  was  unable 
to  obtain,  the  money  at  six  per  cent,  elsewhere,  a  fact 
not  pleaded;  nor  do  we  understand  upon  what  theory 
the  appellee  could  become  chargeable  with  the  sac- 
rifice upon  the  stock  sold.  If  the  money  market  had 
been  closed  against  him,  or  if  to  borrow  money  else- 
where he  would  have  been  obliged  to  pay  over  twenty- 
five  per  centum,  the  sacrifice  on  the  stock  sold,  facts 
of  which  we  are  not  advised  by  the  pleading,  the  ap- 
pellee's claim  for  eight  percentum  upon  the  loan  would 
not  have  enforced  the  sale  and  the  sacrifice,  but  if  the 
money  market  was  open  to  him  the  losses  need  not 
have  occurred.  It  will  be  observed  that  the  alleged 
breaches,  thus  far  disclosed,  connect  themselves  with 
the  preliminary  contract,  that  of  the  promoters  of  the 
banking  organization,  but  that  they  have  no  relation 
whatever  to  the  note  sued  upon.  The  frequent  general 
allegations  of  "ratification  by  the  plaintiff"  have  refer- 
ence only  to  the  contract  of  the  promoters. 

It  is  further  alleged  that  the  note  in  suit  was  given 
for  money  borrowed  to  buy  bonds  of  the  St.  Louis,  In- 
dianapolis &  Eastern  Ry.  Co.,  and  was  borrowed  upon 
the  faith  of  said  preliminary  agreement  with  Wilson, 
understood  by  the  parties  to  said  written  contract  and 
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ratified  by  the  bank,  and  that  said  note  was  renewed 
seven  months  after  its  execution,  for  a  period  of  six 
months.  Facts  are  then  alleged  against  the  appellee 
constituting  slander  upon  the  credit  of  the  appellant, 
and  consisting  of  alleged  false,  malicious  and  willful 
statements  that  he  was  insolvent,  also  in  sending  said 
notes  to  the  banks  of  the  town  of  his  residence  and 
business  for  collection,  with  statements  that  he  would 
be  sued  upon  it,  and  caused  the  note  to  be  exhibited  to 
others  to  whom  he  sustained  confidential  business  re- 
lations ;  that  it  caused  the  various  mercantile  agencies 
of  the  country  to  publish  the  fact  that  he  had  been 
sued  upon  said  note;  all  for  the  purpose  of  preventing 
him  from  obtaining  surety  for  another  renewal  of  said 
note,  to  his  injury  in  the  sum  of  f  10,000.00,  and  to  the 
injury  of  his  local  business  in  the  sum  of  f5,000.00. 

This  alleged  breach  is  sought  to  be  connected  with 
both  the  preliminary  agreement  between  Wilson  and 
the  api>ellant  and  the  note  in  suit. 

With  reference  to  all  of  the  alleged  breaches,  it  may 
be  fiiaid,  as  was  said  in  Standley  v.  Northwesternj  efc, 
Co.y  95  Ind.  254:  "A  counter-claim  is  that  which 
might  have  -arisen  out  of,  or  could  have  some  connec- 
tion with  the  original  transaction,  in  view  of  the 
parties,  and  which,  at  the  time  the  contract  was  made, 
they  could  have  intended  might,  in  some  event,  give 
one  party  a  claim  against  the  other  for  compliance  or 
non-compliance  with  its  provisions."  The  statutory 
definition  is  that  "A  counter-claim  is  any  matter  aris- 
ing out  of  or  connected  with  the  cause  of  action,"  etc. 
R  S.  1894,  section  353.  Again  it  is  referred  to  in  the 
statute  as  "a  counter-claim  arising  out  of  the  con- 
tract, or  transaction  set  forth  in  the  complaint  as  the 
ground  of  the  plaintiff's  claims."  R.  S.  1894,  sec- 
tion 354. 

In  MilleTj  Admr.j  v.  RohertSy  106  Ind.  63,  this  court 
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said:  "Under  these  statutory  definitions,  it  is  very 
clear,  as  it  seems  to  us,  that  any  matter,  which  is 
pleaded  as  a  counter-claim,  must  either  arise  out  of, 
or  be  connected  with,  the  contract  or  transaction  set 
forth  in  the  complaint  as  the  ground  of  the  plaintiff's 
claims." 

In  Douthitt  v.  Smithy  Admr.y  69  Ind.  463,  it  was  held 
that  the  matter  set  up  in  the  counter-claim  must  re- 
late to  the  matter  in  question  in  the  complaint,  and 
must  not  introduce  a  distinct  matter,  as  it  is  but  auxil- 
iary to  and  dependent  upon  the  original  suit.  There 
the  plea  of  counter-claim  sought  to  introduce  matters 
belonging  to  a  jurisdiction  differing  from  that  to 
which  the  plaintiff's  cause  belonged,  and  that  fact  waa 
suggested  as  illustrating  the  conclusion  that  the  two 
subjects  were  disconnected. 

In  the  case  at  bar,  all  of  the  matters  alleged  in  the 
counter-claim,  excepting  the  tort,  are  wholly  foreign 
to  the  subject-matter  of  the  suit,  and  it  would  be  the 
merest  subterfuge  to  permit  the  preliminary  contract 
with  Wilson  to  furnish  the  connecting  thread.  As  to 
those  matters,  it  can  only  be  said  that  because  Wilson 
agreed  that  when  the  bank  should  be  organized  the 
appellant  should  have  accommodations  which  were 
favorable;  and  that  he  had  accommodations,  bearing 
no  relation  to  the  note  sued  upon,  and  about  which 
the  bank  did  not  treat  him  fairly.  Those  accommoda- 
tions and  the  treatment  connected  with  them  have  not 
even  remote  connection  with  the  subject-matter  of  the 
present  suit,  and,  when  the  note  in  suit  was  executed, 
could  not  have  been  intended  in  any  event  to  give  the 
appellant  a  claim.  See  also  Williams  v.  Boyd,  75  Ind. 
286;  McMahan  v.  Spinning  51  Ind.  187;  /S//€%  v. 
Vanarsdoll,  23  Ind.  543. 

It  is  difficult,  if  not  impossible,  to  observe  how  the 
clearly  expressed  terms  of  the  contract  in  suit,  the 
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note,  can  be  so  far  impaired  by  the  alleged  previous 
parol  agreement  as  to  give  rise  to  any  item  of  the 
counter-claim  pleaded.  Whatever  that  agreement, 
and  though  it  had  some  relation  to  the  note  in  suit,  it 
was  certainly  superseded  by  the  definite  and  unam- 
biguous promise  and  obligation  of  the  appellant. 
Though  that  agreement  had  the  effect  to  insure  him  a 
loan  for  the  f  10,000.00,  he  obtained  the  loan  on  terms 
by  him  agreed  to  in  the  note  itself.  The  terms  so 
agreed  to,  have  been  broken  by  him,  and  he  seeks  to 
meet  that  breach  by  setting  up  violations  by  the  ap- 
pellee on  other  occasions,  and  with  reference  to  other 
and  like  transactions  of  said  parol  agreement.  But, 
with  reference  to  the  parol  agreement,  as  connected 
with  the  preliminary  written  contract,  which  must  be 
relied  upon  to  connect  all  of  the  transactions  pleaded 
in  the  counter-claim,  excepting,  possibly,  the  tort,  it 
may  be  suggested,  though  it  is  unnecessary  to  decide 
the  question,  that  it  was  of  doubtful  validity.  Its  ef- 
fect was  to  combine  the  votes  and  influence  of  the 
parties  to  it  for  the  election  of  particular  officers,  upon 
particular  salaries,  which  officers  were  pledged  in  ad- 
vance to  make  the  appellant  a  favored  creditor  of  the 
bank  without  regard  to  the  state  of  the  money  market, 
the  obligations  of  the  bank,  or  the  interests  of  its 
stockholders.  Such  a  contract  does  not  commend  it- 
self to  the  demands  of  public  policy.  Its  tendency,  if 
not  its  direct  result,  is  to  foist  upon  the  stockholders 
officers  not  desired;  to  take  from  the  assets  moneys  for 
salaries  not  earned;  to  deny  to  the  officers,  in  the  busi- 
ness transactions  of  the  bank,  that  freedom  of  judg- 
ment and  impartiality  of  action  necessary  to  success- 
ful results.  Contracts  having  such  tendencies  have 
generally,  if  not  universally,  been  held  void.  Bliss  v. 
Mattesorij  supra;  West  v.  Camden,  135  U.  S.  507;  Fuller 
V.  Damef  18  Pick.  (Mass.),  472;  Bollman  v.  LoamiSy 
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41  Conn.  581;  Guernsey  v.  Cook^  120  Mass.  501;  Wood- 
ruff V.  Wentworthj  133  Mass.  309;  Lum  v.  Clark  (Minn.), 
57  N.  W.  Eep.  662;  1  Kedf.  Eailways,  section  140; 
Bishop  Contracts,  section  525;  Thompson  Corp.,  Vol. 
4,  section  4682;  9  Am.  and  Eng.  Ency.  of  Law,  916; 
Noel  V.  Drake,  28  Kas.  265,  42  Am.  Kep.  162. 

In  this  view  of  the  question  it  may  well  be  doubted 
if  "ratification" by  th^  appellee  was  ever  possible.  It  is 
little  enough,  however,  that  one  pleading  the  ratifica- 
tion by  a  corporation,  of  such  a  contract,  be  required 
to  plead  such  facts  as  may  disclose  a  knowledge  of  the 
terms  of  the  pre-existing  contract,  and  an  action  upon 
that  knowledge  by  others  than  the  very  officers  whose 
contract  it  is. 

The  element  of  the  counter-claim  so  alleging  tor- 
tuous conduct  on  the  part  of  the  appellee,  for  the  rea- 
sons already  stated,  receives  no  strength  from  the  con- 
tract between  the  appellant  and  Wilson,  or  that  be- 
tween Wilson  and  others.  The  naked  question  re- 
maining is  this:  Can  slander  be  the  subject  of  counter- 
claim in  an  action  upon  a  promissory  note  for  bor- 
rowed money?  In  our  judgment  it  cannot.  See  Con- 
ner V.  Wintony  7  Ind.  523;  Playback  v.  Jones,  9  Ind.  470; 
Roback  v.  Powell,  36  Ind.  515;  Harris  v.  Rivers,  53  Ind. 
216;  Zeigelmueller  v.  Seamer,  63  Ind.  488;  Avery  v. 
Dougherty,  102  Ind.  443;  West  v.  Hayes,  104  Ind.  251; 
Richey  v.  Ely,  115  Ind.  232. 

In  Conner  v.  Winton,  supra,  the  action  was  for  money 
deposited,  and  the  counter-claim  alleged  that  plaintiff 
had  falsely  charged  the  defendant  with  stealing  the 
money  so  sued  for.  This  court  said:  "The  question  is, 
w^hat  is  the  legal  effect  of  the  words  ^arising  out  of  or 
connected  with?^  Do  they  refer  to  those  matters 
which  have  an  immediate  connection  with  the  transac- 
tion, or  do  they  include,  al^o,  those  which  have  a  re- 
VOL.  145—34 
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mote  relation  to  it,  by  a  chain  of  circumstances  which 
were  not  had*  in  view  in  its  inception  ?  Suppose  Con- 
ner had  beaten  Winton  for  uttering  the  slander,  could 
Winton  have  replied  the  damages  occasioned  by  the 
battery  to  those  resulting  from  the  slander,  and  could 
the  parties  have  settled  all  their  quarrels  in  the  action 
to  recover  the  money?  We  do  not  think  the  statute 
contemplates  any  such  practice.  A  counter-claim  is 
that  which  might  have  arisen  out  of,  or  could  have  had 
some  connection  with  the  original  transaction,  in  view 
of  the  parties,  and  which,  at  the  time  the  contract  was 
made,  they  could  have  intended  might,  in  some  event, 
give  one  party  a  claim  against  the  other  for  compli- 
ance or  non-compliance  with  its  provisions/'  Here 
is  found  the  definition  of  counter-claim  already  quoted 
from  Standley  v.  Northiceatemy  etc.^  Co.,  supra^  and 
it  supplies  the  unanswerable  conclusion  that  tort  can 
not  be  a  basis  of  counter-claim  against  contract.  /87ay- 
Ixick  V.  JoneSy  supray  illustrates  the  rule*  that  tort  can 
not  be  regarded  as  growing  out  of  or  connected  with 
contract,  within  the  meaning  of  the  statute,  simply  be- 
cause the  contract  had  suggested  it  or  was  remotely 
an  incident  to  it. 

In  our  opinion,  the  answers  were  both  bad,  and  that 
the  trial  court  did  not  err  in  its  ruling. 

The  judgment  is  affirmed. 


Thompson  v.  Hiatt  et  al. 

[No.  17,889.     Filed  June  19,  1896.] 

Liquor  License.  —  Remonstrance —  Statute  Construed.  —  A  remoc- 
stranoe  against  granting  a  liquor  license  under  section  9,  Act  of  1895 
(Acts  of  1895,  p.  d48),  directed  against  '*  John  W.  Thompson  or  any 
applicant,"  is  against  John  W.  Thompson  ;  the  words  **or  Bnyaip- 
plicant "  may  be  rejected  as  surplusage. 
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From  thie  Jay  (circuit  Court.   Affinned. 

J,  M.  Smithy  Walker  &  Garrett^  Lamb  &  Beasley, 
Baker  &  Daniels^  Elliott  &  Elliott^  Zollars  &  Warden^ 
S.  R.  Hmill,  and  Stuart  Bros.  &  Hammond^  for  appel- 
lant. 

W.  A.  Ketcham,  Attorney- General,  C.  E.  Wiltsie, 
Duncarij  Smith  &  Hombrooky  LaFollette  &  Adair^  E. 
F.  Bitter  and  F.  E.  MatsoUy  for  appellees. 

Jordan,  J. — The  only  question,  if  any,  that  may  be 
said  to  be  properly  presented  by  the  record  herein  is, 
that  of  the  right  of  remonstrators  to  withdraw  their 
names  from  a  remonstrance  against  granting  a  liquor 
license,  under  section  nine  of  the  Act  of  1895  (Acts  of 
1895,  p.  248),  after  the  period  of  limitation  for  filing 
such  remonstrance  has  commenced  to  run.  This  right 
to  withdraw,  under  such  circumstances,  was  denied 
in  the  case  of  State  v.  Gcrhardty  antCy  439,  and  is  con- 
trolling in  this  appeal.  Some  complaint  is  made  by  the 
appellant  that  the  remonstrance  herein  was  general, 
and  was  not  directed  against  him  alone,  for  the  reason 
that  it  read  against  "John  W.  Thompson  or  any  appli- 
cant'' We  tJiink,  however,  that  the  remonstrance 
may  be  said  to  be  against  John  W.  Thompson,  and,  as 
there  was  no  legal  authority  for  inserting  the  words 
"or  any  applicant,"  they  may  be  rejected  as  sur- 
plusage. 

There  is  no  error  shown  by  the  record,  and  the  judg- 
ment is  affirmed. 


Collins  v.  Marvil  et  al. 

[No.  17,827.    Filed  June  19, 1896.] 

LiQUOB  License. —  Christian  Name. —  Remonstrance, — Name  of  Re- 
monstrator. — Statute  Construed. — A  remonstrator  under  section  9, 
Act  of  1895  (Acts  of  1895,  p.  248),  may  employ  initials  to  indicate  his 
Christian  name  in  subscribing  a  remonstrance  against  the  granting 
of  a  liquor  license,  provided  he  write  his  surname  in  full. 
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From  tbe  Gibson  Circuit  CJourt    Affirmed. 

L.  C.  Emhreey  Lamb  &  Beasleyy  Baker  &  Daniels^ 
Elliott  &  Elliott,  Zollars  &  Warden,  S.  i2.  HamiU, 
and  Stuart  Bros,  d:  Hammondy  for  appellant. 

W.  A.  Ketchaniy  Attomey-Gteneral,  T.  R.  PaxtaUy 
M.  M.  FieldSy  C.  E.  WiltsiCy  E.  F.  Bitter,  DuncaUy 
Smith  &  Honibrook  and  F.  E.  Matson,  for  appellees. 

Jordan,  J. — The  questions  presented  by  this  case 
have  been  decided  adversely  to  the  contentions  of  ap- 
pellant, in  the  opinion  of  this  court  in  the  appeal  of 
State  V.  Oerhardty  antey  439,  with  one  exception,  which 
is  the  contention  herein  of  appellant  that  the  law  does 
not  permit  a  remonstrator,  under  section  nine  of  the 
Act  of  1895,  (Acts  of  1895,  p.  248),  to  use  only  the  initials 
of  bis  Christian  name  in  signing  a  remonetrance 
against  granting  a  license  to  an  applicant  to  sell  in- 
toxicating liquors.  This  claim  as  made  by  appellant 
cannot  be  sustained. 

In  the  case  of  State,  ex  rel.,  v.  Beclcy  81  Ind.  500,  it  was 
held  that  articles  of  association  for  a  turnpike  com- 
pany may  be  subscribed  by  the  corporators  by  their 
usual  signatures,  and  that  the  use  of  initials  to  desig- 
nate their  Christian  names  is  not  obectianable.  See 
MVaasels  v.  State,  26  Ind.  30;  Vanderkarr  v.  StatCy  51 
Ind.  91. 

It  is  always  better,  perhaps,  for  a  person,  in  sub- 
scribing his  name  to  any  document,  to  write  the  first 
part  of  his  Christian  name  in  full,  as  well  as  his  sur- 
name. We  think,  however,  that  a  remonstrator,  under 
section  nine,  supray  may  be  permitted  to  employ 
initials  to  indicate  his  Christian  name,  in  subscribing 
a  remonstrance,  provided  he  write  his  surname  in  full 

There  is  no  error  shown  in  this  appeal,  and  the  judg- 
ment is  affirmed. 


MAY   TERM,  1896— Vol.   145.  533 


Flynn  v.  Taylor  et  al. 


145 
145    490 


Flynn  v.  Taylor  et  al. 

[No.  17,861.     Filed  June  19.  1896.]  }S 

|146    618 

iNTOXiOATiNa  lAQXJOR,—- RenKmstrance.-- Time  of  Filing. —  Statute  U5  ^ 
Construed.-^ A  remonstrance  to  the  granting  of  a  license  to  sell  in*  t: 
toxicating  liquors,  filed  on  Thursday  next  preceding  the  Monday  on  153  848 


which  the  session  of  the  board  of  conunissioners  commenced,  is  in  145  533 
time,  under  section  9,  Act  of  March  11,  1895,  requiring  same  to  be  {59  gQ^ 
filed  three  days  before  the  session.  I145  688 


Same. — Remonstrance  — Several  Remonstrances  May  be  Considered  a*  '160  8W 
One, — License. — Several  copies  of  a  remonstrance  to  the  granting  of  l[^  ^ 


a  license  to  sell  liquor,  each  of  which  is  signed  by  different  voters  ^^^       ^3 
and  filed  as  a  remonstrance,  will  be  considered  as  only  one  remon-   169       193 
strance. 
Same. —  License. —  Remonstrance. —  Constitutional  Law. —  Section  9, 
Act  of  March  11, 1895,  allowing  a  majority  of  the  voters  of  a  town- 
ship or  ward  by  remonstrance  to  prevent  the  granting  of  a  license 
to  sell  intoxicating  liquors,  is  constitutional. 

Prom  thje  VermUlion  Circuit  Court.    Aprmed. 
F.  F.  JameSj  for  appellant. 
Conley  &  Sawyer,  for  appellees. 

MoKKSy  0.  J. — Appellant,  after  giving  the  notice  re- 
quired by  law,  filed  in  the  auditor's  oflftce  of  Vermil- 
lion county,  on  August  31,  1895,  his  application  for  a 
license  to  sell  intoxicating  liquors  in  a  less  quantity 
than  a  quart  at  a  time,  at  Dana,  Holt  township,  of 
said  county.  On  Thursday,  August  29, 1895,  there  was 
filed  with  the  said  auditor,  a  remonstrance  under  sec- 
tion nine  of  an  act  approved  March  11,  1895,  Acts 
1895,  p.  251,  commonly  called  the  Nicholson  la\v, 
against  granting  a  license  to  said  appellant,  which  re- 
monstrance, it  was  claimed,  was  signed  by  a  majority 
of  the  voters  of  said  Holt  tx)wnship. 

The  board  of  commissioners  found  that  said  remon- 
strance was  signed  by  a  majority  of  the  voters  of  said 
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township  and  refused  to  grant  a  license  to  appellant 
for  that  reason,  as  required  by  said  section  nine,  Acts 
1895,  p.  251. 

Appellant  appealed  to  the  circuit  court,  and  that 
court  refused  to  grant  a  license  far  the  same  reason. 

The  first  question  presented  for  our  decision  is: 
When  is  the  last  day  upon  which  a  remonstrance  may 
be  filed  under  section  nine  of  the  act  approved  March 
11,  1895,  commonly  known  as  the  Nicholson  law? 
Said  section  nine  provides,  that  "If,  three  days  before 
any  regular  session  of  the  board  of  commissioners  of 
any  county,  a  remonstrance  in  w^riting,  signed  by  a 
majority  of  the  legal  voters  of  any  township  or  ward 
in  any  city  situated  in  said  county,  shall  be  filed  with 
the  auditor  of  the  county,  against  the  granting  of  a 
license  to  any  applicant  for  the  sale  of  of  spirituous, 
vinous,  malt  or  other  intoxicating  liquors  under  the 
law  of  the  State  of  Indiana,  with  the  privilege  of  al- 
lowing the  same  to  be  drunk  o-n  the  premises  where 
sold  within  the  limits  of  said  township,  or  city  ward  it 
shall  be  unlawful  thereafter  for  such  board  cf  com- 
missioners to  grant  such  license  to  such  applicant 
therefor  during  the  period  of  two  years  from  the 
date  of  the  filing  of  such  remonstrance.  If  any  such 
license  should  be  granted  by  said  Board  during  said 
period,  the  same  shall  be  null  and  void,  and  the  holder 
thereof  shall  be  liable  for  any  sale  of  liquors  made  by 
him  the  same  as  if  such  sale  were  made  without 
license.  The  number  to  constitute  a  majority  of  voters 
herein  referred  to  shall  be  determined  by  the  aggre 
gate  vote  cast  in  said  township  or  city  ward  for  can- 
didates for  the  highest  office  at  the  last  election  pre- 
ceding the  filing  of  such  remonstrance." 

The  remonstrance  in  this  case  was  filed  Thursday, 
August  29, 1895,  and  the  regular  September  session  of 
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the  board  of  commissioners  commenced  Monday,  Sep- 
tember 2,  1895. 

In  case  a  statute  requires  an  act  to  be  performed  a 
certain  number  of  days  before  a  time  named,  the  gen- 
eral rule  is  to  include  one  day  of  the  period  and  ex- 
clude the  other.  Krohn  v.  Templing  2  Ind.  146;  Womack 
V.  McAhreny  9  Ind.  6;  Catterlin  v.  City  of  Frankfort  ^  87 
Ind.  45;  Totvell  v.  HoUwegy  81  Ind.  154,  and  cases  cited. 

Section  1280,  B.  S.  1881  (section  1304,  K.  S.  1894), 
provides  that  the  time  within  which  an  act  is  to  be 
done,  as  herein  provided,  shall  be  computed  by  exclud- 
ing the  first  day  and  including  the  last. 

Section  516,  K.  S.  1881  (section  524,  R.  S.  1894),  re- 
quires that  summons  be  served  on  the  defendant  ten 
days  before  the  first  day  of  the  term  of  court;  and  this 
same  provision  was  in  the  revisions  of  1843,  1838  and 
1831.  Under  these  several  statutes  it  was  held  that 
service  on  Friday  of  the  week  before  the  court  was  suf- 
ficient.   WomacJc  v.  McAhren,  supra. 

This  was  the  construction  of  such  statute  before 
the  enactment  of  section  1280  (1304),  supra^  in  regard 
to  the  rule  computing  time.  This  court,  in  Womack  v. 
McAhreriySupray  in  speaJ^ing  of  said  last  named  statute, 
said:  "Nor  does  the  statutory  rule  of  excluding  the 
first  day  and  including  the  last,  make  any  difference. 
That  was  the  law  long  before  the  statute  was  enacted. 
Indeed,  the  statute  was  but  enacting  the  decision  of 
the  Supreme  Court.  Thus,  that  the  day  of  the  service 
was  to  be  excluded,  was  expressly  decided  in  Krohn  v. 
TemplWy  2  Ind.  146.  ♦  ♦  ♦  But  even  before  the 
adoption  of  the  new  rule  of  computation,  as  announced 
in  2  Ind.,  snpraj  a  service  on  Friday ,  to  appear  on  the 
Monday  week  following,  was  always  considered  a  good 
ten  days'  service." 

It  is  not  necessary  to  determine,  in  this  case, 
whether  the  first  or  last  day  is  to  be  excluded,  for  the 
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reason  that  the  result  is  the  same  either  way,  the  last 
day  is  Friday  before  Monday,  the  first  day  of  the  ses- 
sion of  the  board.  For  the  same  reason  it  is  not  nec- 
essary to  determine  whether  section  1280  (1304),  supra^ 
controls  the  computation  of  time  in  this  case.  As  the 
remonstrance  in  this  case  was  filed  on  Thursday, 
August  29, 1895,  it  was  in  time,  and  if  filed  on  the  next 
day,  Friday,  August  30,  it  would  have  been  in  time. 

It  appears  from  the  record  that  ten  copies  of  a  re- 
monstrance were  prepared,  and  that  they  were  all 
signed  by  the  voters  of  said  township,  each  voter, 
however,  signing  but  one  of  said  copies.  These  ten 
papers,  so  signed,  were  attached  together  and  filed  as  a 
remonstrance  in  this  case.  Said  ten  copies,  filed  as 
stated,  were  signed  by  a  majority  of  the  legal  voters 
of  said  township,  but  no  one  of  said  copies  by  a  ma- 
jority of  said  voters. 

Appellee  earnestly  insists  that  there  were  ten  dif- 
ferent and  separate  remonstrances,  while  the  law  only 
permits  one.  We  think  that  when  filed  the  instru- 
ments constituted  but  one  remonstrance.  If  each 
voter  signed  a  separate  remonstrance  under  section  9 
of  said  act,  against  granting  a  license  to  any  appli- 
cant, and  they  all  were  filed  within  the  time  required, 
thev  would  constitute  but  one  remonstrance  under 
said  section,  and  if  signed  by  a  majority  of  the  voters 
of  the  township  or  ward,  the  board  of  commisawioners 
would  have  no  jurisdiction  to  act  in  said  case,  or  grant 
a  license  to  such  applicant  for  two  years  from  the 
date  of  filing  said  remonstrance.  A  license  granted 
after  such  remonstrance  is  filed,  is,  under  the  pro- 
visions of  said  section  nine,  null  and  void,  and  no  pro- 
tection whatever  to  the  person  receiving  the  same. 

Under  the  statutes  in  this  State,  requiring  the  sig- 
natures of  a  certain  i>er  cent,  or  number  of  the  vot^ers 
or  other  persons  to  a  petition  or  remonstrance  as 
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affecting  the  jurii^iction  or  power  of  the  board  of  com- 
missioners to  act,  it  seems  to  have  been  the  general 
practice  to  have  as  many  copies  of  such  petition  or  re- 
monstrances as  was  deemed  necessary,  each  signed  by 
different  voters  or  persons,  and  that  when  filed  they 
constituted  one  petition  or  remonstrance.  See  Mode  v. 
Beaslei/y  143  Ind.  306. 

It  is  also  urged  that  section  nine  of  said  act  is  un- 
constitutional. This  question  has  been  decided  ad- 
versly  to  appellant's  contention  in  f^iate  v.  Ocrhardt, 
ante,  439. 

Judgment  affirmed. 


The  State  v.  The  Union  National  Bank  of 

MuNciE,  Indiana  et  al. 

[No.  17,990.     Filed  July  17,  1896.] 

RBCBivEKSHn*. —  Appeal.  —  Pr<ictice,  —  Statute  Construed. —  Where, 
after  the  appointment  of  a  receiver,  a  judgment  creditor  appeared 
by  attorney  and  asked  and  was  permitted  to  intervene  and  move  to 
set  aside  the  order  to  appoint  a  receiver,  and  to  dismiss  the  proceed- 
ings, and  afterward  filed  an  intervening  petition  to  set  aside  such 
order  and  proceedings,  which  petition  was  by  the  court  denied,  and 
a  motion  for  a  new  trial  filed  and  overruled,  an  appeal  from  such 
rulings  to  the  Supreme  Court  was  in  substantial  compliance  with 
section  1245.  Bums'  R.  S.  1894  (1231,  R.  S.  1881).    p.  644- 

Same. — Jurisdiction  of  Defendant. — Appearance  by  Non-resident  At- 
torney.— In  an  action  for  the  appointment  of  a  receiver,  where  no 
summons  was  issued  or  publication  made  against  the  defendant,  an 
answer  written  and  filed  by  plaintiff's  attorney,  signed  by  a  non- 
resident attorney  who  was  not  admitted  to  practice  law  in  the 
court  where  the  cause  was  pending,  purporting  to  appear  for  the 
defendant  to  the  action,  will  not  constitute  a  legal  appearance  so  as 
to  confer  jurisdiction,  and  such  proceeding  was  without  jurisdiction 
and  void.     p.  64S. 

Same. — Action  for  Appointment  of  Receiver. — When  Not  Authorized. 
— Statute  Construed. — Receivers  are  appointed  under  the  provisions 
of  section  1236,  Bums'  R  S.  1894  (section  1222,  R,  S.  1881),  in  cases 
vrhere  there  is  an  action  alretuly  pending  between  the  parties.    The 
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appointment  of  a  receiver  for  an  individual  at  the  instance  of  a 
creditor,  not  in  an  auxiliary  proceeding  but  upon  a  complaint  in 
which  the  appointment  is  the  sole  relief  sought,  is  not  authorized 
either  by  statute  or  by  common  law.  p.  550. 
Same. — Appointment  of  Receiver. — Jurisdiction  of  Property, — If  the 
appointment  of  a  receiver  to  take  possession  of  the  property  of  an 
individual  upon  the  complaint  of  the  holder  of  a  chattel  mortgage 
were  proper,  such  appointment  could  only  be  for  the  property  cov- 
ered by  the  mortgage,  and  could  not  include  other  property,  p,  650, 

From  the  Delaware  Circuit  Court  Reversed. 
W.  A.  Ketchamy  Attomey-Greneral,  C.  A.  Korbly  and 
W,  H.  Watsoriy  for  appellant. 

Ryan  &  Thompson^  for  appellees. 

lIowAUD,  J. — In  May,  1896,  and  for  a  long  time 
previous  thereto,  the  appellee,  Alexander  G.  Patton, 
was  a  resident  of  Columbus,  in  the  state  of  Ohio,  and 
was  engaged  in  the  business  of  manufacturing,  under 
the  name  and  style  of  the  Alexander  G.  Patton  Manu- 
facturing Company.  He  had  one  factory  at  Columbus, 
Ohio,  one  at  Muncie,  Indiana,  and  one  within  the  In- 
diana Prison  South,  at  Jefferson  ville. 

Prior  to  Saturday,  May  16,  1896,  the  State  of  In- 
diana had  a  suit  pending  in  the  Floyd  Circuit  Court 
against  said  appellee,  and  on  said  day  there  was  a 
finding  by  said  court  in  favor  of  the  State  in  the  sum 
of  $28,242.62.  Judgment  was  entered  on  this  finding 
on  May  19,  and  execution  thereon  issued  on  May  20, 
which  execution  came  into  the  hands  of  the  sheriff  of 
Delaware  county  on  May  21, 1896. 

On  Sunday,  May  17,  1896,  the  appellee,  Patton,  at 
Columbus,  Ohio,  learned  of  the  finding  against  him 
in  the  Floyd  Circuit  Court,  and  also  that  judgment 
had  not  as  yet  been  rendered  upon  the  finding.  Early 
Monday  morning  chattel  mortgages  on  the  property 
at  Muncie  and  Jeflfer^onville  were  prepared  and  exe- 
cuted by  Patton.     Those  upon  the  Muncie  property 
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were  at  once  sent  on  to  that  citj'  by  Wilden  E.  Joseph 
and  L.  L.  Rankin,  bookkeeper  and  attorney  respect- 
ively for  Patton,  while  Patton  himself  went  to  Jef- 
fersonville. 

The  Union  National  Bank  of  Muncie,  one  of  the  ap- 
pellees, held  four  promissory  notes  against  Patton, 
and  it  was  to  secure  this  indebtedness  that  one  of  the 
chattel  mortgages  was  intended.  On  the  advice  of 
counsel,  renewal  notes  were  made  out  for  three  of  the 
old  notes  and  the  time  extended.  The  remaining  note 
was  already  sufficiently  secured,  and  the  bank  pre- 
ferred not  to  include  that  in  the  new  notes  to  be  se- 
cured by  the  mortgage.  The  bank  had  not  expected  to 
receive  any  mortgage  as  security  for  its  indebtedness 
but,  after  learning  the  situation,  accepted  the  mort- 
gage and  then  believed  its  debt  secure. 

Afterwards  the  cashier  of  the  bank  was  called  up 
and  informed  that  it  was  thought  better  that  a  re- 
ceiver should  be  appointed  for  the  Patton  property, 
and  that  the  bank  should  make  the  application. 
Thereupon  Ryan  &  Thompson,  attorneys,  who  acted 
in  relation  to  the  matter  of  the  renewal  notes  and 
chattel  mortgage,  were  directed  by  the  bank  to  go 
ahead  and  procure  the  appointment  of  a  receiver  for 
Alexander  G.  Patton. 

The  complaint  for  a  receivership  was  then,  on  said 
18th  day  of  May,  1896,  prepared  and  filed  by  said  at- 
torneys, the  material  parts  of  said  complaint  being  as 
follows: 

**  State  op  Indiana,     ) 
County  of  Delaware.  ) 

**  Union  National  Bank  of  Muncie 

V. 

Alexander  G.  Patton. 
"The  plaintiff  complains  of  the  defendant,  doing 
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businesfi  under  the  name  and  style  of  Alexander  G. 
Patton  Manufacturing  Company,  and  says;  said  de- 
fendanty  on  the  18th  day  of  May,  1896,  by  the  name  of 
Alexander  G.  Patton,  executed  and  delivered  to  said 
plaintiff  his  certain  chattel  mortgage  on  the  following 
personal  property,  situate  and  located  in  Delaware 
county,  Indiana,  to-wit:  (describing  the  property)  to 
secure  the  payment  of  three  notes  of  the  date  of  May 
18,  1896,  executed  by  said  defendant  by  the  name  of 
Alexander  G.  Patton,  and  payable  to  the  order  of  the 
Union  National  Bank  of  Muncie,  Indiana,  plaintiff; 
one  of  which  said  notes  is  for  the  sum  of  f 214.00,  due 
June  17, 1896,  with  eight  per  cent,  interest  from  date; 
one  for  $1,410.48,  due  July  17,  1896,  with  interest  at 
8  jMjr  cent  from  maturity;  and  one  for  $1,513.00,  due 
October  18,  1896,  with  8  per  cent  interest  after  ma- 
turity; all  providing  for  the  payment  of  attorney's 
fees,  and  payable  without  any  relief  from  valuatian 
and  appraisement  laws,  a  copy  of  which  is  filed  here- 
with, marked  "B,"  and  made  a  part  hereof.  And 
which  said  notes  are  renewals  and  similar  notes  for 
similar  and  the  same  amounts. 

"Plaintiff  avers  that  said  indebtedness  is  for  loans 
of  money  from  said  plaintiff,  borrowed  for  and  used  in 
the  operation  of  the  business  of  said  company. 

"The  plaintiff  avers  that  in  the  taking  of  said  mort- 
gage security  aforesaid,  plaintiff  learned  that  there 
already  existed  a  mortgage  in  full,  which  by  its  terms 
covered  some  parts  and  portions  of  the  above  mort- 
gaged projDerty,  and  that  the  property  herein  de- 
scribed as  covered  by  the  mortgage  is  inadequate  to 
and  wholly  insufficient  to  secure  the  payment  of  said 
plaintiff's  debts. 

"That  on  this  day,  for  the  first  time,  plaintiff  has 
learned  said  defendant  is  in  imminent  danger  of  in- 
solvency; and  plaintiff  believes,  from  information  se- 
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cured  by  it  this  day,  said  defendant  is>  insolvent  and 
unable  to  pay  his  indebtedness. 

"The  plaintiff  is  informed  that  the  defendant  is  in- 
debted, in  the  sum  of  fifty  or  sixty  thousand  dollars, 
to  a  large  number  of  creditors  in  various  amounts,  and 
is  on  the  verge  of  being  sued  in  numerous  cases  for 
parts  of  said  sum,  and  writs  will  be  levied,  and  much 
of  said  property  will  be  wasted  and  dissipated. 

"And  plaintiff  avers  that  it  has  just  learned  that  the 
State  of  Indiana  has  recovered  a  judgment  of  some 
*28,000.00  in  the  Floyd  Circuit  Court  against  said  de- 
fendant, and  an  execution  may  be  expected  to  come 
into  the  hands  of  the  sheriff  of  Delaware  county 
whereby  all  the  property  of  said  defendant,  not  al- 
ready covered  by  liens,  will  be  taken,  and  other  cred- 
itors will  be  deprived  of  any  fundis  from  which  any 
parts  of  their  debts  can  be  collected. 

"That  plaintiff  is  informed  that  said  defendant  has 
other  personal  property  than  such  as  is  included  in 
said  mortgage,  which  plaintiff  could  secure  by  the 
aid  of  the  power  of  this  cfturt  by  the  appointment  of  a 
receiver  herein.  The  plaintiff  is  informed  that  a  re- 
ceiver either  has  been  or  will  be  appointed  in  the  State 
of  Ohio  in  suits  pending  against  said  defendant,  to 
take  possession  of  such  property  of  defendant  as  may 
be  found  in  said  State.  And  the  plaintiff  avers  that  if 
the  property  covered  by  said  mortgage  should  be 
taken  by  said  execution  from  the  said  Floyd  Circuit 
Court,  it  will  result  in  great  damage  and  detriment 
to  the  security  of  plaintiff's  claim,  and  is  in  danger 
of  being  removed  and  materially  injured. 

"Wherefore  plaintiff  prays  the  court  for  the  ap- 
pointment of  a  receiver  or  receivers  to  talce  charge  of 
the  property  of  defendant  and  of  the  property  covered 
by  and  included  in  said  mortgage,  to  hold  and  pro- 
tect the  said  mortgaged  property  for  plaintiff,  and  to 
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sell  and  otherwise  dispose  of  all  the  property  of  the 
defendant  for  the  benefit  of  his,  said  defendant's,  cred- 
itors and  this  plaintiff,  and  to  do  and  perform  all  the 
duties  incident  to  such  receivership. 

"Ryan  &  Thompson,  Attorneys  for  Plaintiff." 

"Wilden  E.  Joseph,  being  first  duly  sworn,  upon 
his  oath  says  that  he  makes  this  affidavit  for  and  in 
behalf  of  the  plaintiff,  and  upon  his  said  oath  he 
further  says  that  the  matters  and  things  in  the  above 
and  foregoing  complaint  are  true  and  correct. 

"WiLDEN  E.  Joseph. '' 

"Subscribed  and  sworn  to  before  me  this  18th  day 
of  May,  1896.  "John  E.  Reed,  Clerk." 

Ryan  &  Thompson  prepared  an  answer  to  this  com- 
plaint, which  was  signed  by  the  said  L.  L.  Rankin,  and 
is  as  follows: 


*  *  State  of  Indiana,     ) 
County  of  Delaware,  s     ' 


*' Union  National  Bank  of  Muncie,  Ind.  ) 

Alexander  Q.  Patton.  ) 

"Comes  Alexander  G.  Patton,  defendant  in  the 
above  entitled  cause,  and  admits  and  confesses  that 
the  facts  set  forth  in  the  complaint  in  this  cause  are 
true,  and  further  says  not. 

Alexander  G.  Patton, 
By  Rankin  &  Rector,  his  attorneys.*' 

Mr.  Ryan,  of  the  firm  of  Ryan  &  Thompson,  filed 
this  answer  with  the  complaint  in  the  Delaware  Cir- 
cuit Court;  and  thereupon,  on  said  18th  day  of  May, 
1896,  the  court  "orders  that  a  receiver  be  appointed 
as  prayed  for,  and  that  John  C.  Johnson  and  Wilden 
E.  Joseph  be  and  they  are  hereby  appointed  as  such 
receivers,  to  take  charge  and  possession  of  all  the 
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books,  papers,  property,  and  assets  of  every  kind  and 
description  owned  and  possessed  by  the  defendant, 
and  apply  the  same,  under  the  order  and  direction  of 
the  court,  to  the  payment  and  liquidation  of  the  debts 
of  the  defendant. 

"And  it  is  further  ordered  that  said  receivers  be  au- 
thorized and  directed  to,  in  their  own  name  as  such  re- 
ceivers, sue  for  and  recover  anv  and  all  claims  and 
demands  in  law  or  in  equity  due  the  defendant,  and 
take  into  their  possession  such  real  estate  and  personal 
property  of  said  defendant  as  shall  be  in  the  State  of 
Indiana,  and  title  and  right  of  possession  thereto  is 
vested  in  such  receivers  hereby,  and  such  receivers  to 
bring  and  maintain  all  suits  necessary  in  relation  to 
said  trust. 

"It  is  further  ordered  that  John  C.  Johnson  and 
Wilden  E.  Joseph  execute  their  undertakings  to  John 
E.  Reed,  the  clerk  of  this  court,  for  the  faithful  per- 
formance of  their  duties  as  such  receivers,  each  in  the 
sum  of  $65,000,  and  now  said  John  C.  Johnson  tenders 
his  said  undertaking  to  the  clerk  of  this  court,  with 
Abbott  L.  Johnson  as  surety  thereon,  which  is  ap- 
proved by  the  court  and  said  undertaking  accepted 
and  approved  in  open  court,  and  in  these  words  (H.  I.); 
and  now  comes  Wilden  E.  Joseph  and  tenders  his  said 
undertaking  to  the  clerk  of  this  court,  with  Edward 
Alcott,  the  Union  National  Bank  of  Muncie,  Edward 
Alcott,  cashier,  and  William  Abbott  as  sureties  there- 
on, which  is  approved  by  the  court,  and  said  undertak- 
ing accepted  and  approved  in  open  court,  and  in  these 
words  (H.  I.);  and  now  comes  John  C.  Johnson  and 
Wilden  E.  Joseph,  and  each  file  their  oath  of  office 
herein,  which  is  in  these  words  (IT.  I.).  And  day  is 
given." 

It  was  afterwards  conceded  that  Wilden  E.  Joseph 
was  an  interested  person,  and  his  appointment  unau- 
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thorizedy  by  the  provisions  of  section  1237,  R.  S.  1894 
(section  1223,  R  S,  1881),  and  he  was  accordingly  re- 
moved ;  but  the  receivership  itself,  and  John  C.  John- 
son as  receiver,  were  continued. 

On  May  23,  1896,  the  State  of  Indiana,  having  re- 
covered the  judgment  referred  to  in  the  complaint  for 
the  receivership,  appeared  by  the  Attorney-General  in 
the  Delaware  Circuit  Court,  and  asked  leave  to  be 
permitted  to  intervene  and  move  to  set  aside  the  order 
to  appoint  a  receiver,  and  to  dismiss  the  proceedings; 
which  leave  was  granted  on  proper  showing  made, 
and  thereupon  the  State  filed  its  intervening  petition 
to  set  aside  the  order  appointing  the  receiver,  and  to 
dismiss  the  proceedings. 

On  June  2,  1896,  the  evidence  was  heard,  and  the 
motion  of  the  State  was  taken  under  advisement;  and 
on  June  8,  1896,  the  motion  and  petition  to  set  aside 
the  receivership,  cancel  the  order  of  appointment,  and 
dismiss  the  proceedings,  was  denied.  A  motion  for  a 
new  trial  was  also  filed  and  overruled. 

It  is  provided  in  section  1245,  R  S.  1894  (section 
1231,  R  S.  1881),  that  in  all  cases  in  which  a  receiver 
is  appointed  or  refused,  the  party  aggrieved  may, 
within  ten  days  thereafter,  appeal  from  the  decision  of 
the  court  to  the  Supreme  Court,  without  awaiting  the 
final  determination  of  the  case.  We  think  the  appeal 
of  the  State  was  taken  in  substantial  compliance  with 
the  provisions  of  this  statute.  On  being  permitted  to 
intervene,  the  State  first  sought  relief  in  the  court  be- 
low, by  asking  for  the  setting  aside  of  the  order  of 
appointment;  and  then  excepted  to  the  adverse  ruling 
of  the  court  on  its  motion.  This  was  the  first  legal  op- 
IKwtunity  the  State  had  to  object  and  except  to  the 
action  of  the  court,  and  to  deny  the  right  to  appeal 
from  that  ruling  of  the  court  would  be,  in  effect,  to 
deny  any  appeal.    The  appeal  is,  practically,  from  the 
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action  of  the  court  in  tlie  appointment  of  a  receiver. 
See  Wabash  B.  R.  Co.  v.  Dykeman,  133  Ind.  56,  63. 
See  also  Voorhees  v.  Indianapolis  Car^  etc.,  Co.j  140 
Ind.  220. 

The  first  objection  made  to  the  validity  of  the  ap- 
pointment of  the  receiver  is  that  the  court  had  no 
jurisdiction  of  the  person  of  the  defendant,  Alexander 
G.  Patton,  for  the  reasons,  (a)  that  no  summons  had 
been  issued  or  publication  made  against  said  defend- 
ant; (b)  that  there  was  no  appearance  in  person  by 
him ;  and  (c)  that  the  attempted  appearance  for  him  by 
a  non-resident  attorney,  not  admitted  to  practice  in  the 
court  below,  could  not  constitute  a  legal  appearance, 
so  as  to  confer  jurisdiction.  Section  1244,  R  S.  1894 
(section  1230,  R.  S.  1881). 

It  is  provided  in  section  976,  R.  S.  1894  (section  964, 
R.  S.  1881),  that  "Any  court  may  permit  an  attorney 
who  is  not  a  resident  of  this  State  to  practice  law 
therein,  during  any  term  of  such  court,  upon  his  tak- 
ing an  oath  for  the  faithful  discharge  of  his  duties." 

It  appears  that  at  the  time  the  answer  was  filed  in 
the  receivership  case,  Mr.  L.  L.  Rankin,  who  signed  to 
said  answer  the  name  of  "Alexander  G.  Patton,  by 
Rankin  &  Rector,  his  attorneys,"  had  not  been  ad- 
mitted to  practice  in  the  Delaware  CSrcuit  Court  We 
do  not  find  it  necessary,  however,  to  consider  the  ques- 
tion so  raised;  for  a  more  serious  objection  is,  that^ 
whether  Mr.  Rankin  had  or  had  not  a  right  to  appear 
for  Mr.  Patton,  it  is  not  shown  that  he  did  in  fact  ap- 
pear for  him.  The  evidence,  without  objection  or  ex- 
ception, discloses  that  while  Mr.  Rankin  signed  the 
name  of  the  defendant  to  the  answer,  yet  that  the  an- 
swer was  written  by  Mr.  Ryan,  one  of  the  attorneys 
for  the  plaintiff,  and  further,  that  the  answer  was 
filed  in  court  by  Mr.  Ryan. 

Vol.  145—35 
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In  Presslcy  v.  Harrison,  102  Ind.  14,  which  was  a  case 
in  which  Alfred  Harrison  brought  suit  against  his 
partner,  John  C.  S.  Harrison,  it  appeared,  as  in  this 
case,  that  no  process  was  issued  upon  the  complaint, 
and  that  the  defendant  did  not  appear,  either  in  per- 
son, or  by  attorney,  but  that  Alfred  Harrison  filed  with 
his  complaint  a  paper  purporting  to  have  been  signed 
by  John  C.  S.  Harrison  and  to  be  an  answer  to  the  CMn- 
plaint  This  court  held  that  no  appearanoe  by  the 
defendant  was  thus  shown.  "It  is  impossible,"  said 
Judge  Mitchell,  speaking  for  the  court  in  that  case, 
"to  hold  that  signing  and  delivering  to  the  plaintiff 
in  the  case  the  several  pai)ers  above  set  out,  and  the 
presentation  of  them  by  him  to  the  judge,  constituted 
an  appearance  by  the  defendant,  either  to  the  action 
or  to  the  proceedings  before  the  judge.  ♦  ♦  ♦  One 
party  to  an  adversary  proceeding  cannot  do  anything, 
nor  can  he  be  authorized  to  do  anything  by  the  other, 
which  can  give  the  court  or  judge  jurisdiction  over 
him  except  as  the  statute  has  enacted.  As  the  statute 
does  not  authorize,  and  public  policy  forbids,  one 
party  to  appear  for  the  other,  it  must  be  held  that 
where  it  appears,  as  here,  that  the  only  jurisdiction 
which  the  court  or  judge  had  over  the  defendant  was 
such  as  was  acquired  through  the  agency  of  the  plain- 
tiff in  appearing  for  him,  its  proceeding  was  without 
jurisdiction  and  void." 

The  case  at  bar  is  much  weaker  than  the  case  of 
Presfdey  v.  Harrison,  supra.  Here  the  paper  purport- 
ing to  be  an  answer  was  not  signed  by  th-e  defendant 
himself,  but  by  a  stranger  to  the  court,  who  professed 
to  be  an  attorney  of  the  defendant,  and  resident  in  the 
state  of^Ohio.  And  not  only  was  there  no  appearance 
in  court  by  the  defendant  in  person,  but  even  tiie  in- 
dividual who  assumed  to  act  for  him  did  not  ai^[>ear. 

In  the  former  case,  the  only  appearance  for  the  de- 
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fendant  was  by  the  plaintiflf ;  in  this  case  the  only  ap- 
pearance for  the  defendant  was  by  the  attorney  for 
the  plaintiff. 

In  Pressley  v.  Lamby  105  Ind.  171,  it  was  held  that 
an  appearance  by  defendant  in  person  and  the  signing 
and  filing  of  an  answer  by  him,  would  be  such  an  ap- 
pearance as  would  give  the  court  or  judge  jurisdic- 
tion for  the  appointment  of  a  receiver.  In  the  case 
before  us,  it  is  not  claimed  that  there  was  any  per- 
sonal appearance  by  the  defendant;  neither  was  there 
such  appearance  by  anyone  for  him,  other  than  the 
plaintiff^s  attorney. 

It  is  also  contended  that  the  court  had  no  jurisdic- 
tion of  the  subject-matter  of  the  receivership,  for  the 
reason  that  there  was  no  cause  pending  between  the 
parties,  and  the  complaint  was  for  the  appointment 
of  a  receiver  for  the  property  of  an  individual  and  not 
of  a  corporation. 

It  was  said  in  Bufkin  v.  BojfcCj  104  Ind.  53: 
"Whether  a  complaint  may  in  any  case  be  maintained 
when  no  other  facts  are  stated  upon  which  relief  is 
asked,  we  need  not  decide  in  this  case.  Without 
doubt,  the  appointment  of  a  receiver  may  be  part  of 
the  relief  asked  in  a  complaint,  in  actions  of  the  class 
in  which  receivers  may  be  appointed.  Newell  v. 
Schnully  73  Ind.  241.  It  may,  however,  admit  of  much 
question  whether  this  can  be  the  sole  purpose  of  an 
action.  In  the  case  of  Hotfenstein  v.  Conrad,  9  Kan. 
435,  it  was  said:  *The  appointment  of  a  receiver  is  a 
provig(ional  remedy.  It  is  an  auxiliary  proceeding.  It 
is  not  the  ultimate  end  or  object  of  a  suit.'  In  Chicago^ 
etc.,  Co.  V.  U.  8.  Petroleum  Co.,  57  Pa.  St  83,  Agnew,  J., 
said:  ^The  appointment  of  a  receiver  is  the  exercise  of 
a  power  in  aid  of  a  proceeding  in  equity,  and  is  the 
subject  of  a  sound  discretion.'  Pressley  v.  Harrisorij 
supra;  High  Receivers,  section  6." 


548  SUPREME  COURT  OF  INDIANA, 


The  State  v.  The  Union  National  Bank  of  Mizncie,  Indiana,  et  aL 


In  Beach  Receivers,  section  51,  it  is  said:  "That 
courts  have  no  inherent  power  to  appoint  receivers 
except  as  an  incident  to  a  pending  action,  save  in  cases 
of  idiots,  lunatics  and  infants/' 

So,  also,  in  High  Receivers,  section  17:  "Ordinarily, 
unless  perhaps  in  the  case  of  infants  op  lunatics,  a 
suit  must  be  actually  pending  to  justify  a  court  of 
equity  in  appointing  a  receiver/' 

And  in  section  83,  of  the  work  last  cited,  it  is  said: 
"The  usual  practice,  both  in  England  and  America,  is 
to  appoint  receivers  only  upon  bills  filed  for  that  pur- 
pose, and  as  a  general  rule  the  courts  will  not  grant 
the  relief  merely  upon  petition,  when  no  cause  is  act- 
ually pending  and  no  bill  filed  to  give  the  court  juris- 
diction, unless  in  very  special  cases  of  emergency,** 
See  also  20  Am.  and  Eng.  Ency.  of  Law,  17,  24,  30, 87. 

In  the  case  before  us,  there  was  no  action  pending 
between  the  parties.  The  debt  of  the  defendant  to  the 
plaintiff  was  not  yet  due;  and  no  proceeding  what- 
ever had  been  instituted  for  its  collection.  Unless, 
therefore,  our  statute  gives  some  authority  specially 
applicable  to  this  case,  the  court  could  have  no  juris- 
diction to  appoint  a  receiver  for*  the  defendant's 
property. 

Receivers  are  appointed  under  provisions  of  section 
1236,  R  S.  1894  (section  1222,  R.  S.  1881),  in  certain 
cases  therein  named.  In  all  the  cases  named,  ex- 
cept, perhaps,  the  fifth  and  seventh,  it  is  plainly  pro- 
vided that  there  shall  already  be  an  action  pending 
between  the  parties,  in  which  action  the  receiver  may 
be  appointed  as  auxiliary  to  or  in  aid  of  the  principal 
action.  In  the  fifth  case  named  it  would  appear  that 
a  receiver  may  be  appointed  to  take  charge  of  the 
property  of  an  insolvent  or  otherwise  disabled  cor- 
poration. And  it  was  under  this  fifth  clause  that  the 
two  cases  upon  which  appellee  chiefly  relies  were 
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brought,  namely:  The  First  Nat  Bank  of  Mauch  Chunk 
V,  The  U.  8.  Encaustic  Tile  Co.,  105  Ind.  227,  and  The 
Supreme  Sitting^  etc.,  v.  Baker,  134  Ind.  293  (20  L.  R. 
A.  210). 

But  even  in  the  two  cases  cited,  it  is  doubtful 
whether  the  appointment  of  a  receiver  was  not  merely 
in  aid  of  the  main  object  of  the  suits,  namely  an  ac- 
counting by  the  officers  and  the  proper  application  of 
the  funds  of  the  corporation.  In  the  later  case  it  is 
said,  by  Olds,  J.:  "As  a  rule,  if  not  universally,  the 
appointment  of  a  receiver  is  ancillary  to  the  main 
cause  pending,  as  in  case  of  the  foreclosure  of  a  mort- 
gage, an  action  by  a  creditor  against  an  insolvent  cor- 
poration in  which  he  asks  judgment  for  his  claim,  the 
dissolution  of  a  partnership  or  of  a  corporation,  and 
many  like  cases. ^^  And  it  was  further  said  in  that 
case,  referring  to  the  case  of  First  Nat.  Bank,  etc.,  v. 
U.  S.  Encaustic  Tile  Co.,  supra:  "We  do  not  find  it  nec- 
essary to  give  the  statute  so  broad  a  construction  as 
given  in  this  case,  that  a  receiver  may  be  appointed 
under  the  statute  when  the  sole  object  sought  is  to 
take  the  property  from  the  hands  of  the  officers.  In 
the  case  at  bar,  the  object  of  the  proceedings,  as  we 
hold,  is  to  secure  the  accounting  of  the  officers, 
the  application  of  the  funds  to  the  proper  objects  of 
the  corporation,  and  the  office  of  a  receiver  is  the 
means  or  force  sought  to  aid  in  accomplishing  this 
objecf 

But,  even  granting  that,  under  our  statute,  where 
a  case  is  not  pending,  a  receiver  may  yet  be  appointed 
when  a  corporation  has  been  dissolved,  or  is  insolvent, 
or  is  in  imminent  danger  of  insolvency,  or  has  for- 
feited its  corporate  rights;  still,  that  forms  no  justi- 
fication for  the  appointment  of  a  receiver  for  the  prop- 
erty of  aa  individual,  as  in  the  case  before  us.  A  cor- 
poration is  a  mere  creature  of  the  law,  looking  to  its 
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franchise  for  the  terms  of  its  existence  and  of  its  con- 
duct; and  if  this  franchise  be  forfeited  or  in  danger  of 
forfeiture  there  is  good  reason  why  the  law  should  at 
once  take  possession  of  the  property  of  its  failing 
creature  and  administer  such  property  for  the  benefit 
of  those  entitled  to  it.  But  in  the  case  of  a  natural 
person  there  remains  an  owner  capable  of  keeping 
and  using  his  property;  and  this  property  should  not 
be  taken  from  him,  except  by  an  action  duly  brought 
for  that  purpose.  Before  judgment  is  obtained  it  may 
be  necessary,  in  certain  cases,  by  notice  of  lis  pendens^ 
by  attachment,  by  restraining  order,  or  otherwise,  to 
prevent  the  debtor  from  disposing  of  his  property  be- 
fore the  termination  of  the  suit;  but  the  property 
should  not  be  taken  from  him  until  a  lien  has  first 
been  acquired  by  judgment  or  otherwise;  or  at  least 
until  an  action  has  been  brought  for  the  purpose  of  se- 
curing such  lien.  Unless,  possibly,  in  cases  provided 
for  by  the  statute,  the  appointment  of  a  receiver  can 
only  be  made  in  aid  of  the  main  action;  although  such 
appointment  may  be  a  part  of  the  relief  sought  by  the 
complaint.  Here  it  was  the  sole  relief  sought,  no 
action  being  i>ending  between  the  parties. 

Finally,  even  if,  in  any  case,  it  could  be  lawful  to 
appoint  a  receiver  to  take  possession  of  the  defend- 
ant's property,  such  appointment  could  only  be  for 
the  property  covered  by  the  lien  of  plaintiff's  mort- 
gage. In  this  case,  the  court  attempted  to  put  the  re- 
ceiver in  possession  of  all  of  the  property  of  the  de- 
fendant, wherever  found  in  the  State,  whether  the 
plaintiff  had  any  lien  upon  or  title  to  it  or  not 

As  said  in  Steele  v.  Aspj^y  Admr.^  128  Ind.  367,  "To  au- 
thorize the  interposition  of  the  court  by  the  appoint- 
ment of  a  receiver,  it  was  essential  that  the  appellee 
should  show  either  a  clear  legal  right  in  himself  to  the 
property  in  controversy,  or  that  he  had  some  lien  upon« 
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or  property-right  in  it,  or  that  it  constituted  a  special 
fund  out  of  which  he  was  entitled  to  satisfaction  of  his 
demand.  It  was  essential,  to  authorize  the  exercise 
of  such  jurisdiction,  for  the  appellee  to  show  that  he 
had  a  present,  existing  interest  in  the  property.  High 
Receivers,  sections  11  and  12 ;  Beach  Receivers,  section 
5;  Smith  y.  Wells,  20  How.  Prac.  Rep.  158."  See  further, 
High  Receivers,  sections  406,  407,  755;  State  v.  RosSj 
122  Mo.  435  (23  L.  R.  A.  534);  WhUney  v.  Banky  71  Miss. 
1009  (23  L.  R.  A.  531). 

In  the  case  before  us,  the  plaintiff  had  no  judgment 
or  other  general  lien  against  the  defendant's  prop- 
erty. His  only  lien  was  that  of  his  chattel  mortgage; 
and  without  a  suit  to  foreclose  that  mortgage  he  had 
no  right  to  a  receiver  even  for  the  property  covered 
by  that  mortgage.  Still  less  was  there  a  right  to  a  re- 
ceiver for  property  not  covered  by  plaintiff's  chattel 
mortgage.  The  rights  of  judgment  creditors  could  not 
thus  be  cut  out  by  one  who  had  no  judgment  or  other 
lien  upon  the  defendant's  property. 

From  any  point  of  view,  therefore,  it  must  be  ap- 
parent that  the  court  had  no  jurisdiction  ta  appoint 
a  receiver  in  this  case. 

The  judgment  is  reversed,  with  instructions  to  sus- 
tain the  motion  of  the  appellant  to  set  aside  the  order 
appointing  receivers,  and  to  discharge  the  receiver- 
ship and  dismiss  the  action. 
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Master  and  Svxvaitt.— -Contributory  Negligence. — A  railroad  brake- 
man  is  guilty  of  contributory  negligence  in  descending  a  ladder  at    171 
the  side  of  a  car,  for  his  own  purposes,  with  his  face  toward  the  car, 
without  looking  for  a  water  plug  or  crane  standing  so  near  the  car 
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as  to  be  dangerous ;  which  was  open  and  obvious  to  all,  and  which  he 
had  passed  almost  daily  for  six  months  preceding  the  accideiit. 
Same. — Contributory  Negligence. — Burden  of  Proof. — Plaintiff ,  in  an 
action  for  the  death  of  an  employe,  must  affirmatively  show  by  the 
evidence,  not  only  negligence  on  the  part  of  the  master,  but  freedom 
therefrom  on  the  part  of  the  servant;  and  when  the  evidence  in  the 
record  fails  to  prove  this  fact  the  judgment  upon  appeal  to  this  court 
must  be  reversed. 

From  the  Allen  Superior  Court.    Reversed. 

Allen  ZollarSy  for  appellant. 

L.  M.  and  JEZ.  W.  Ninde^  for  appellee. 

Jordan,  J. — The  appellee,  as  the  administrator  of 
Patrick  J.  Finney,  sued  to  recover  damages  growing 
out  of  the  death  of  his  decedent,  through  the  alleged 
negligence  of  the  appellant  The  complaint,  among 
other  things,  avers  that  the  appellant  is  a  corpora- 
tion and  operates  a  railroad  running  from  Pittsburgh 
to  Chicago  through  Columbia  City  and  Fort  Wayne, 
Indiana;  "that  on  the  5th  day  of  April,  1890,  at  and 
near  the  defendant's  station  at  Columbia  City,  the  de- 
fendant carelessly  and  negligently  maintained  a 
water  plug  so  near  its  track  that  a  brakeman,  stand- 
ing upon,  and  climbing  up,  on  the  side  of  cars,  would 
come  in  contact  with  said  water  plug  and  strike 
against  the  same;  that  the  defendant,  knowing  said 
water  plug  to  be  dangerous  to  its  servants  in  working 
upon  and  climbing  over  its  cars  in  passing  said  water 
plug,  unlawfully  and  negligently,  on  said  day,  care- 
lessly maintained  said  water  plug  in  said  dangerous 
position,  and  ordered  and  directed  said  Patrick  J. 
Finney  to  go  upon  its  freight  train  on  said  day,  and 
work  upon  and  brake  upon  the  same,  and  did  negli- 
gently direct  the  said  Patrick  J.  Finney,  who  was  then 
and  there  in  the  employ  of  the  defendant  as  its  brake- 
man  on  said  train,  to  climb  up  and  over  and  go  upon 
the  said  train  while  passing  by  said  water  plug;  that, 
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in  the  careful,  skillful  discharge  of  his  said  duties  as 
such  employe,  and  to  carefully  and  skillfully  do  his 
work  and  discharge  his  duties  as  such  brakeman,  he 
did,  on  said  day,  carefully,  faithfully,  and  skillfully, 
and  in  obedience  to  defendant's  orders,  go  upon  said 
train  and  climb  up  and  upon  the  side  of  said  train  in 
the  faithful  discharge  of  his  duties  as  brakeman  on 
said  train,  as  the  same  passed  said  water  plug,  and, 
without  any  fault  or  negligence  whatever  on  his  part, 
his  head,  body,  legs,  and  arms  came  in  contact  with 
and  struck  against  said  water  plug,  and  the  pipe, 
braces,  and  supports  thereto  attached,  which  then  and 
there,  crushed  and  mangled  his  arms,  legs,  body,  and 
head  and  stunned  and  disabled  him  so  that  by  reason 
thereof  he  was  thrown  to  the  ground  upon  the  track 
of  said  railroad  and  between  the  cars  in  said  train, 
and  was  run  over  by  said  train,  and  soon  thereafter 
died  from  said  injuriea" 

It  is  also  alleged  that  the  deceased,  "did  not  know, 
nor  remember,  nor  had  he  any  reasonable  opportunity 
of  knowing  or  remembering,  that  said  water  plug  and 
its  pipes,  braces,  and  supports  thereto  attached,  were 
so  near  to  the  tracks  of  said  railroad  as  to  strike  him 
while  he  was  discharging  his  duty  on  said  train,  and 
because  his  mind  was  so  absorbed  in  the  discharge  of 
his  duties  he  did  not,  nor  could  not,  know,  or  remem- 
ber, that  he  was  passing  said  plug,  or  that  the  same 
would  strike  him  before  he  could  climb  up  to  and  get 
upon  the  top  of  the  train." 

To  this  comprint  the  appellant  filed  an  answer  in 
denial,  and  a  trial  resulted,  in  the  jury  returning  a 
general  verdict  for  $5,000.00,  with  answers  to  inter- 
rogatories. Over  appellant's  motion  for  a  new  trial, 
which  assigned,  among  other  reasons,  that  the  verdict 
was  not  supported  by  sufficient  evidence,  and  that  the 
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same  was  contrary  to  law,  judgment  was  rendered 
upon  the  verdict. 

It  is  strenuously  insisted  by  appellant's  learned 
counsel,  that  the  verdict  of  the  jury  is  not  supporteil 
by  the  evidence,  and  that  the  appellee  has  wholly 
failed  thereunder  to  sustain  his  alleged  cause  of 
action. 

The  material  facts  in  the  case,  established  by  the 
evidence,  as  favorably  to  the  appellee  as  he  can  insist, 
and  in  part  found  by  the  jury  in  answers  to  interroga- 
tories, may  be  summarized  as  follows:  Appellee's  de- 
cedent was  employed  and  entered  the  services  of  ap- 
pellant in  September,  1889,  as  brakeman  on  its  freight 
trains  running  over  its  road.  At  the  time  of  his  em- 
ployment he  was  twenty-two  years  of  age,  and  con- 
tinued in  the  service  of  appellant  until  April  5,  1890, 
the  date  of  his  death.  The  railroad  company,  at  and 
before  the  time  of  the  employment  of  the  deceased, 
maintained  water  plugs,  or  water  cranes,  on  its  line  of 
railway  for  the  purpose  of  supplying  its  trains  with 
water,  one  of  which  was  erected  and  maintained  by  it 
at  Columbia  City,  Indiana,  which  is  a  station  on  its 
line  of  railway.  This  latter  crane  was  about  seven- 
teen or  eighteen  feet  high,  and  was  obvious  to  per- 
sons and  was  in  plain  view  for  a  distance  of  one-half 
mile,  to  all  persons  operating  the  train  upon  which  the 
decedent  was  braking  at  the  time  of  the  accident 
Said  plug  stood  about  four  feet  and  three  and  a  half 
inches  from  the  railroad  track,  the  upper  part  leaning 
about  eight  inches  towards  the  tr|ick,  or,  in  other 
words,  deviating  about  that  much  from  the  plumb 
line.  The  deceased  had  passed  this  plug  and  had  an 
opportunity  of  seeing  the  same  almost  daily  in  day- 
light each  month  for  a  period  of  five  or  six  months 
immediately  prior  to  his  death.  It  was  his  duty  as 
a  brakeman,  it  appears,  when  his  train  was  passing  a 
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station,  to  go  to  the  top  of  a  car  and  there  remain  until 
the  station  was  passed,  when  he  was  then  privileged, 
if  he  so  desired,  to  descend  and  go  into  the  caboose 
attached  to  the  train.  On  the  forenoon  of  April  5, 
1890,  about  11  o'clock,  the  deceased  was  on  top  of  the 
train,  on  which  he  was  braking,  in  the  discharge  of  his 
duty;  as  it  was  passing  the  station  of  Columbia  City, 
said  train  at  the  time  running  at  the  rate  of  about 
fifteen  miles  an  hour,  and  when  it  was  passing  the 
yards  of  the  appellant  at  this  station,  he,  having  dis- 
charged his  duty,  and  being  at  liberty  to  descend  and 
go  into  the  caboose,  and  desiring  so  to  do,  when  the 
train  was  about  two  hundred  feet  west  of  the  w^ter 
crane,  walked  over  the  train  to  the  rear  end  of  the  car 
with  his  back  to  the  plug,  and  proceeded  to  climb 
down  the  car  ladder,  and  while  thus  descending  he 
came  in  collision  with  some  part  of  the  crane  in  ques- 
tion, and  was  thereby  knocked  off  and  thrown  under 
the  cars  and  killed.  In  going  to  the  ladder  to  climb 
down,  he  had  his  back  to  the  crane,  but  had  he  been 
facing  the  same,  he  would  have  seen  it.  He  did  not 
look  for  it  at  the  tim-e  of  the  accident,  or  make  use 
of  any  effort  to  ascertain  its  presence.  By  looking,  he 
could  have  seen  the  water  plug  with  which  he  col- 
lided, and  in  climbing  down  from  the  car  at  the  time, 
he  did  so  at  his  volition  and  not  by  or  in  pursuance  of 
any  direction  or  order  of  appellant. 

Considered  in  the  light  of  the  law,  which  must  con- 
trol the  case  at  bar,  we  are  of  the  opinion,  under  the 
facts,  that  the  jury  was  not  authorized  in  finding  a 
verdict  in  favor  of  the  appellee.  Assuming,  without 
deciding,  that  the  appellant  was  chargeable  with 
actionable  negligence  in  maintaining  the  water  crane 
in  the  manner  and  in  the  condition  shown,  still,  there 
is  an  absence  of  evidence  showing  freedom  from  con- 
tributory negligence  upon  the  part  of  the  deceased  in 
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the  matter  of  which  appellee  complains.  The  rule  is 
settled  that  the  plaintiff  in  such  a  case  as  this,  must 
affirmatively  show  by  the  evidence,  not  only  negli- 
gence upon  the  part  of  the  master,  but  freedom  there- 
from upon  the  part  of  the  servant.  The  freedom  from 
fault  or  negligence  upon  the  part  of  the  latter  being, 
under  the  law,  an  essential  element  in  the  cause, 
which  must  be  found  to  exist  in  order  to  warrant  a 
recovery,  a  failure  to  establish  the  same,  results  in  de- 
feating the  action,  and  wheoi  the  evidence  in  the 
record  fails  to  prove  this  material  fact,  the  judgment 
upon  appeal  to  this  court  must  necessarily  be  re- 
versed. Lake  Erie,  etc.,  R.  R.  Co.  v.  Stick,  143  Ind. 
449,  and  authorities  there  cited ;  O^Neal  v.  Chicago, 
etc.,  R.  W.  Co.,  132  Ind.  IIQ;  City  of  Bedford  v.  Neal, 
143  Ind.  425 ;  Cincinnati,  etc. ,  R.  W.  Co.  v.  Duncan^ 
Admr.,  143  Ind.  624. 

The  deceased  had  been  in  the  employ  of  the  appel- 
lant for  a  period  of  six  months,  immediately  preced- 
ing his  death,  during  which  time  he  had  passed  over 
the  road,  on  his  train,  and  passed  the  water  plug  in 
controversy,  repeatedly,  in  daylight,  each  month.  He 
thereby  had  the  opportunity  of  seeing  the  crane  and 
apprising  himself  of  its  close  proximity  to  the  track; 
and  any  danger  that  might  result  therefrom  by  reason 
of  this  fact,  in  descending  by  the  car  ladder  from  the 
train  when  it  was  passing  the  plug. 

The  latter  was  open  and  "obvious"  to  all,  and  from 
its  height  could  be  plainly  seen  for  a  distance  of  a  half 
mile  by  all  persons  operating  the  train  upon  which 
the  deceased  was  employed  as  brakeman  on  the  day 
of  the  fatal  occurrence.  On  that  day,  it  appears  that 
when  approaching  the  station  of  Columbia  City,  he, 
in  the  discharge  of  his  duty,  went  upon  the  top  of  the 
cars,  and  there  remained  until  the  train,  which  at  the 
time  was  running  at  the  rate  of  about  fifteen  miles  per 
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bour,  had  almost  passed  said  station,  and  then,  when 
his  train  was  at  a  point  about  two  hundred  feet  west 
of  the  water  plug,  he,  desiring  to  descend  from  the 
car  to  the  caboose,  walked  to  the  rear  end  of  the  car 
with  his  back  towards  the  crane,  almost  in  its  actual 
presence,  and,  without  direction  or  orders  from  appel- 
lant, started  to  descend  the  ladder  on  the  side  of  the 
car,  with  his  face  towards  the  side  of  the  latter,  for 
the  purpose  of  going  to  the  caboose.  By  looking,  he 
could  have  seen  the  crane,  but  this  he  neglected  to  do ; 
nor  did  he  make  any  eilort  to  ascertain  its  presence. 
The  decedent  at  the  time  was  under  no  compulsion 
or  requirement  to  make  the  descent  from  the  car  to 
the  caboose.  It  is  not  shown  that  any  duty  called  him 
to  go  to  the  latter,  at  the  time  he  made  the  attempt  so 
to  do,  and  the  presumption  is,  that  his  purpose  to  go 
to  the  caboose,  at  the  time,  was  for  his  own  comfort. 
Had  he  waited  but  a  few  moments,  before  making  the 
effort  to  descend,  the  train  would  have  passed  the 
water  plug,  and  all  danger  from  it  would  have  been 
avoided.  It  was  his  duty  to  observe  his  surroundings 
before  attempting  to  go  down  the  ladder,  and  had  he 
exercised  ordinary  care  and  prudence  in  this  respect, 
it  is  manifest,  we  think,  from  the  facts,  that  the  ac- 
cident would  not  have  occurred.  This  care,  under  the 
circumstances,  he  was  required  to  exercise,  and  his 
failure  to  do  so,  under  the  law,  defeats  the  action.  In 
addition  to  the  cases  heretofore  cited  on  this  proposi- 
tion, see  OlesouY.  Lake  Shore,  etc.,  B,  W.  Co.,  143  Ind. 
405;  32  L.  E.  A.  149;  Wood  Master  and  servant,  sec- 
tion 364. 

Everything,  as  it  appears,  was  open  and  visible  to 
the  decedent;  he  was  a  man  of  twenty-two  years  of 
age,  and  had  he  used  his  senses  and  faculties  with 
which  it  is  presumed  nature  had  endowed  him,  we 
think,  he  would  have  escaped  the  danger  to  which,  it 
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is  contended,  appellant  had  exposed  him.  The  means 
which  a  person  has  of  knowing  that  under  the  cir- 
cumstances he  will  expose  himself  to  peril,  are 
deemed,  in  law,  to  be  evidence  of  knowledge  of  that 
fact.  Muldowiiey  v.  Illinois^  etc.j  R.  W.  Co.,  39  la, 
615;  McKeCj  Admr.,  v.  Chicago j  etc.y  R.  W.  Co.  83  la. 
616,  13  L.  R.  A.  817. 

In  Brazil  Block  Coal  Co.  v.  Hoodlet,  129  Ind.  327,  this 
court  said :  "The  law  requires  that  men  shall  use  the 
senses  with  which  nature  has  endowed  them,  and 
when,  without  excuse,  one  fails  to  do  so,  and  is  injured 
in  consequence,  he  alone  must  suffer  the  conse^ 
quences."  See  Salem,  etc..  Stone  Co.  v.  O^Brien,  12 
Ind.  App.  217. 

In  no  case  will  the  master  be  held  liable  to  the 
servant  where  the  latter  brings  injury  upon  himself 
which  he  might  have  avoided  by  the  exercise  of  rea- 
sonable care  and  prudence.  Pittsburgh^  cte.,  R.  W.  Co. 
V.  AdaniSy  105  Ind.  151. 

In  the  case  of  O'Neal  v.  Chicago,  etc.,  R.  W.  Co., 
supra,  the  plaintiff,  a  servant  of  the  company,  claimed  to 
have  been  injured  by  being  thrown  from  the  car  by 
reason  of  a  defective  side  track.  In  considering  the 
question  this  court  said :  "It  is  firmly  settled  in  this 
State  that  the  plaintiff  in  such  a  case  as  this  must  af- 
firmatively show  that  he  was  free  from  contributory 
negligence.  We  can  find  no  direct  facts  showing  that 
the  appellant  exercised  ordinary  care.  He  was  bound 
to  exercise  care  proportionate  to  the  danger  of  his 
service.  He  teas  botmd  to  know  tchat  vxia  open  and  obvious, 
and,  as  it  is  expressly  and  directly  stated  as  a  fact  that 
the  condition  of  the  side  track  was  ^oprti  and  obvious,^ 
ue  must  presume  that  he  had  notice.  Having  this  notice, 
he  was  bound  to  exercise  care  to  avoid  being  thrown 
from  the  car  by  the  'jerking  and  lurching  motion,' 
caused  by  the  uneven  and  insecurely  fastened  track. 
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We  do  not  think  that  it  can  be  inferred  from  the  fact 
that  he  was  standing  on  the  top  of  the  ear  near  the 
brake  trimming  his  lamp,  that  he  was  free  from  con- 
tributory negligence.  We  are,  indeed,  strongly  in- 
clined to  think  that  the  inference  is  that  he  did  not 
exercise  such  care  as  the  situation  and  surroundings 
required  of  him."    (The  italics  are  our  own.) 

In  like  manner  and  for  the  same  reason,  we  may 
affirm  that  appellee's  decedent  did  not,  under  the 
facts,  observe  his  surroundings  or  exert  the  care  re- 
quired of  him  under  the  law;  and  hence,  in  the  eye  of 
the  latter,  he  was  chargeable  with  contributory  negli- 
gence, and  the  allegations  in  the  complaint,  to  this 
extent  at  least,  are  not  sustained  by  the  evidence. 

It  is  also  averred  in  the  complaint  that  appellant 
ordered  and  directed  Finney  "to  climb  up  and  go  upon 
the  train  when  it  was  passing  the  water  plug,"  and 
that  in  obedience  to  such  orders  he  "did  climb  up  and 
stood  upon  the  side  of  said  train  in  the  faithful  dis- 
charge of  his  duties  as  brakeman."  The  evidence  fails 
to  establish  anv  such  a  state  of  facts  as  these.  As  we 
have  heretofore  stated,  the  accident  occurred  as  the 
deceased  was  attempting  to  descend  to  the  caboose, 
upon  his  own  volition,  and  not  under  or  by  any  direc- 
tion of  the  appellant. 

We  are  unable  to  discover,  in  this  cause,  any  evi- 
dence in  the  record  from  which  a  reasonable  inference 
can  fairly  arise,  that  appellee's  decedent  was  in  the 
exercise  of  due  and  ordinary  care  at  the  time  of  the 
fatal  accident. 

The  jury  was  not  authorized,  arbitrarily,  without 
evidence,  to  infer  the  absence  of  contributory  negli- 
gence upon  the  part  of  the  deceased  servant 

The  following  additional  cases  are  in  line  with  the 
reasoning  in  the  case  at  bar,  and  lend  support  to  the 
conclusion  reached.   Lovejoy  v.  Boston^  etc.,  R.  R.  (7o., 


J 


660  SUPREME  COURT  OP  INDIANA, 

Pigg  V.  The  State. 

125  Ma«s.  79;  Gibson  v.  Erie  R.  W.  Co.,  63  N.  Y.  449; 
lllicic  V.  Flint,  etc.,  R.  R.  Co.,  67  Mich.  632;  Ryan  v. 
Canada  Southern  R.  R.  Co.,  26  Am.  and  Eng.  R  R. 
Cases,  344;  Kelly  v.  Baltimore,  etc.,  R.  R.  Co.,  11  Atl. 
Rep.  659;  Sisco  v.  Lehigh,  etc.,  R.  W.  Co.,  145  N.  T.  296, 
39  N.  E.  Rep.  958;  Perigo  v.  Chicago,  etc.,  R.  R,  Co., 
62  la.  276;  Davis  v.  Columbia,  etc.,  B.  R.  Co.,  28  Am. 
and  Eng.  R.  R.  Cases,  440 ;  Austin  v.  Boston,  etc.,  R.  if. 
Co.,  164  Mass.  282,  41  N.  E.  Rep.  288;  Goldthivait  v. 
Haverhill,  etc.,  St.  R.  W.  Co.,  160  Mass.  554,  36  N.  R 
Rep.  486;  Gould,  Admr.,  v.  Chicago,  etc.,  R.  R.  Co.,  66 
Rep.  486;  Oould,  Admr.,  v.  Chicago,  etc.,  R.  W.  Co.^  66 
la.  590;  Atchinson,  etc.,  R.  R.  Co.  v.  Retford,  18  Kan. 
245;  Goodes  v.  Boston,  etc.,  R.  R.  Co.,  162  Mass.  287,  38 
N.  E.  Rep.  600;  Piatt  v.  Chicago,  etc.,  R.  W.  Co.,  84 
la.  694;  Rains  v.  St.  Louis,  R.  W.  Co.,  71  Mo. 
164;  Missouri,  etc.,  R.  W.  Co.  v.  Somers,  71  Tex.  700; 
TuttlcY.  Detroit,  etc.,  R.  W.  Co.,  122  U.  S.  189;  Kehler 
V.  Schwenk,  144  Pa.  St.  348,  27  Am.  St.  Rep.  633; 
Coombs  V.  Fitchburg  R.  R.  Co.,  156  Mass.  200;  30  N. 
E.  Rep.  1140;  Chicago,  etc.,  R.  R.  Co.  v.  Clark,  15 
Am.  and  Eng.  R.  R.  Cases,  261. 

The  judgment  is  reversed,  and  the  cause  is  re- 
manded, with  instructions  to  the  lower  court  to  sus- 
tain the  motion  for  a  new  trial. 
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145    56o|        ^'^  Error. — A  statement  made  by  the  assistant  prosecuting  at* 

^^^     ^       tomey,  on  a  trial  for  murder,  in  the  opening  statement  to  the  jury, 

that  the'reason  murders  were  so  frequent  in  the  county  was  because 

life  was  held  so  cheap,  is  not  cause  for  reversal  on  appeal,  where 
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the  jury  was  instructed  not  to  consider  the  same  and  counsel  w^ 
told  not  to  go  outside  the  record. 

T^iAL. — Evidence. — Admission  of  Improper  Evidence. — When  Not  Re- 
versible Error.  —Homicide.  — The  admission  of  incompetent  evidence, 
on  a  trial  for  murder,  tending  to  show  premeditation  and  malice  on 
the  part  of  the  defendant,  is  not  prejudicial  error  where  he  is  found 
guilty  of  manslaughter  only,  and  there  was  competent  evidence 
from  which  he  might  have  been  found  guilty  of  the  latter  offense. 

Same. —  Examinxition  of  PFi<nes«.  —  Whether  a  witness,  who  has 
already  testified  to  a  given  fact,  may  be  re-examined  in  regard 
thereto,  is  a  question  within  the  sound  discretion  of  the  trial  court. 

Instruction  to  Jury. — When  Not  Pre^dicial  te  Defendant. — An  in- 
struction to  the  jury  in  a  trial  for  murder  in  the  first  degree  that 
they  might  find  the  defendant  guilty  of  either  voluntary  or  involim- 
trary  manslaughter,  although  not  recognized  as  distinct  crimes  by 
statute,  was  not  prejudicial  to  defendant. 

Same. — When  Erroneous  Instruction  Given  is  Not  Reversible  Error. — 
An  erroneous  instruction  on  the  subject  of  murder  is  not  prejudicial 
to  defendant,  where  he  is  found  guilty  of  manslaughter  only. 

From  the  Sullivan  Circuit  Court.  Affirmed. 
J.  S,  BaySy  for  appellant. 

W.  A.  Ketcham^  Attorney-General,  W.  L.  Slinkard 
and  F.  E.  Matson^  for  State. 

Howard,  J. — The  appellant  was  indicted  for  mur- 
der in  the  first  degree,  for  the  killing  of  Charles  S. 
Lockard.  By  the  verdict  of  the  jury,  he  was  found 
guilty  of  manslaughter,  and  his  punishment  assessed 
at  imprisonment  in  the  State's  prison  for  twenty-one 
yearsw 

It  is  contended  that  the  court  erred  in  overruling 
the  motion  for  a  new  trial.  The  reasons  for  the  mo- 
tion call  in  question  the  correctness  of  the  court's  rul- 
ing; (1)  in  relation  to  the  misconduct  of  counsel  for 
the  State;  (2)  in  relation  to  the  admission  and  exclu- 
sion of  certain  evidence;  (3)  in  the  giving  of  instruc- 
tions to  the  jury;  and  (4)  also,  call  in  question  the  suf- 
ficiency of  the  evidence  to  support  the  verdict 
Vol.  145—36 
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.  There  is  some  conflict  in  the  evidence;  but  that 
which  sustains  the  verdict  shows:    That  the  appellant 
and  the  deceased  were  engaged  together  in  keeping  a 
saloon  in  a  small  town^  named  Lyonton,  or  Buel  City, 
in  Sullivan  county;  that  the  deceased  lived  in  the 
country,  about  two  miles  from  the  saloon,  and  that 
the  appellant  was  in  charge  of  the  saloon  for  the 
greater  part  of  the  time;  that  the  homicide  took  place 
on  a  Sunday  evening,  a  little  after  8  o'clock;  that  late 
in  the  afternoon  of  that  day  the  appellant  was  in  the 
saloon  and  said  to  one  of  the  patrons  that  he  and  the 
deceased  were  having  trouble  about  the  business;  that 
he  believed  Lockard  was  swindling  him,  "trying  to 
beat  him,  and  he  was  going  to  have  a  settlement  with 
him  the  next  morning,  and  he  said  if  he  didn't  settle 
with  him  square  he'd  kill  him ;"  that  at  the  time  this 
conversation  took  place,  the  appellant  had  in  his 
pocket  a  revolver  which  he  had  borrowed  from  his 
cousin,  and  with  which  he  shot  Lockard  afterwards, 
that  evening;  that  a  little  later  in  the  day,  being  about 
5  o'clock,  Lockard,  having  come  in  from  his  farm,  was 
in  the  i^Ioon  with  appellant,  and  there  was  then  some 
dispute  between  them,  the  result  of  which  was  that 
Lockard  took  the  key  from  appellant  and  put  him  out 
of  the  saloon  and  locked  the  door,  after  which  Lock- 
ard got  into  his  buggy  and  returned  home;  that,  later 
in  the  evening,  about  8  o'clock,  and  just  before  the 
people  came  out  from  evening  services  in  a  neighbor- 
ing church,  the  appellant  and  some  frequenters  of 
the  saloon,  were  sitting  on  beer  barrels  in  the  rear  of 
the  saloon  eating  oysters,  when  a  shot  from  a  revolver 
was  fired  through  a  broken  glass  in  the  window,  just 
over  appellant's  head;  that  immediately  all  the  party 
ran  away  except  appellant,  who  went  around  towards 
the  front  of  the  saloon ;  that  a  second  shot  was  fired 
within  the  saloon,  and  near  to  or  from  the  front  of  the 
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building;  that  it  was  a  clear  moonlight  evening;  that 
appellant  stood  at  the  side  of  the  building,  his  body 
concealed  by  the  side  wall,  but  his  head  extended  out, 
watching  the  front  door;  that  as  soon  as  the  door 
opened  and  the  body  of  the  man  within  appeared,  ap- 
pellant, from  his  place  at  the  corner,  fired  upon  him; 
that  the  man  in  the  door,  who  proved  to  be  Lockard, 
fell  wounded  upon  the  sidewalk;  that  he  died  from  the 
wound  on  the  Wednesday  after;  that  appellant,  after 
shooting  Lockard,  went  home,  and  then  went  to  the 
county  seat,  where  he  gave  himself  up  to  the  sheriff, 
surrendering  his  revolver  and  saying  that  he  had  shot 
Lockard. 

It  was  the  theory  of  the  State  that  Lockaird  was  dis- 
pleased with  appellant  for  keeping  the  saloon  open 
on  Sunday,  and  that  there  were  also  business  misun- 
derstandings between  them;  that  Lockard  was  deter- 
mined to  keep  appellant  out;  that  he  came  back  to  the 
saloon  for  the  purpose  of  watching  appellant,  and, 
finding  him  and  his  companions  in  the  rear  of  the 
saloon,  fired  his  revolver  to  frighten  them  off;  that 
appellant,  knowing  that  Lockard  alone  had  a  key 
to  the  building,  knew  that  it  was  he  who  had  en- 
tered and  had  fired  the  shot  to  warn  him  and  his  com- 
panions away;  and  that,  still  angry  from  the  afternoon 
quan*el,  appellant  went  around  to  the  front  to  wait  for 
Lockard  to  come  out  and  to  shoot  him  when  he  opened 
the  door. 

It  was  the  theory  of  the  defense,  on  the  other  hand, 
that  appellant,  on  hearing  the  shot  out  of  the  rear 
window,  believed  that  a  burglar  was  in  the  saloon, 
and  went  around  to  watch  him  come  out  of  the  front 
door;  that  he  cried  out,  "there  is  a  burglar  in  the 
house;"  that  appellant^s  cousin,  who  then  came  up, 
said,  "look  out,  he  will  come  out  shooting;"  that  as 
Lockard  come  out  the  door  appellant  was  about  to 
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say,  "throw  up  your  hands,"  when  he  saw  the  man  in 
the  door  point  his  revolver  at  him,  and  then  appellant 
fired;  that  until  Lockard  cried  out,  "I'm  shot,"  appel- 
lant did  not  recognize  it  was  his  partner,  but  all  the 
time  believed  it  was  a  burglar. 

While  the  jury  did  not  find  the  appellant  guilty  of 
murder,  as  it  would  seem  they  might  have  done  from 
the  evidence  of  the  State,  it  is  yet  clear  that  they 
adopted  the  State's  theory,  at  the  same  time  that  they 
gave  to  the  appellant  the  benefit  of  any  doubt  that 
might  exist  ob  to  his  knowledge  that  it  was  Lockard 
who  was  in  the  saloon.  As  there  was  competent  evi- 
dence to  sustain  the  conclusion  reached  by  the  jury, 
we  cannot  disturb  the  verdict  on  this  ground.* 

The  alleged  misconduct  of  the  alHsistant  prosecuting 
attorney,  of  which  complaint  is  made,  occurred  in  his 
opening  statement  to  the  jury,  in  which  he  said:  ^TThe 
reason  why  murders  are  so  frequent  in  Sullivan 
county  is  because  life  is  held  so  cheap.-''  The  appel- 
lant objected  to  this  language,  and  moved  the  court 
to  set  aside  the  submission  of  the  cause  and  discharge 
the  jury  from  its  further  consideration.  The  court 
sustained  the  objection  to  the  remark,  but  overruled 
the  motion  to  set  aside  the  submission  of  the  cause. 
The  court  also  instructed  the  jury  as  to  the  objection- 
able language  as  follows:  "Gentlemen  of  the  jury, 
counsel  have  no  right  to  refer  to  anything  outside  of 
this  case,  and  you  must  not  consider  anything  except 
such  things  as  have  reference  to  the  case  on  trial,  and 
counsel  must  not  go  outside  the  records*  in  this  case 
any  more." 

We  do  not  believe  the  appellant  was  materially 
prejudiced  by  the  alleged  improper  language,  the  ob- 
jection to  which  was  thus  sustained,  and  which  w^as 
condemned  by  the  court  in  the  instruction  given  to  the 
jury.     Nor  do  we  think  the  impropriety  of  the  Ian- 
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guage  was  so  gross  that  its  evil  effects,  if  any,  might 
ii>ot  thus  be  corrected.  See  Gillett  Grim.  Law,  26.  ed., 
sections  901,  904,  and  authorities  there  cited.  See  also 
Livingston  v.  StatCj  141  Ind.  131. 

The  evidence  objected  to  was  given  by  Mrs.  Lock- 
ard,  widow  of  the  deceased.  She  was  permitted  to 
testify,  over  the  objection  of  appellant,  that  when  her 
husband  was  about  to  return  to  the  saloon,  on  the 
evening  of  the  homicide,  he  informed  her  "that  the  de- 
fendant, Mack  Pigg,  was  at  the  saloon  or  about  the 
saloon,  and  that  he  was  threatening,  or  he  expected 
him,  to  break  in ;  and  he  went  back  for  the  purpose  of 
seeing  what  he  was  doing  or  going  to  do,  to  protect  his 
property." 

The  verdict  of  the  jury,  however,  as  we  think,  shows 
that  the  admission  of  this  evidence  was  harmless,  even 
if  erroneous.  The  evidence  could  only  be  of  effect  to 
show  that  there  was  ill-feeling  between  the  parties, 
which  fact,  however,  was  abundantly  established  by 
other  evidence,  including  that  of  the  appellant  him- 
self. The  evidence  of  Mrs.  Lockai'd,  moreover,  in  con- 
junction with  other  and  legitimate  evidence  in  the 
case,  was  calculated  only  to  show  premeditation  and 
malice  on  the  part  of  appellant,  and  that  he  killed 
Lockard  by  design,  knowing  at  the  time  who  he  was. 
But  the  jury,  by  finding  the  appellant  guilty  of  man- 
slaughter, instead  of  murder,  showed  that  they  were 
not  influenced  by  the  improper  evidence  com- 
plained of. 

As  there  was  legitimate  evidence,  apart  from  that 
objected  to,  upon  which  the  jury  might  have  found 
the  appellant  guilty  of  manslaughter,  as  they  did,  or 
even  of  a  higher  grade  of  crime,  as  we  think  they 
might  have  done,  we  think  it  cannot  be  said  that  any 
error  prejudicial  to  the  appellant  is  shown  by  the  ad- 
mission of  that  evidence.    Section  1964,  R  S.  1894  (sec- 
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tion  1891,  R  S.  1881);  Skaggs  v.  State^  108  Ind.  53 
Binns  v.  StatCy  66  Ind.  428;  Powers  v.  State,  87  Ind- 144 
Epps  V.  State  J 102  Ind.  539;  Strong  v.  StatCy  105  Ind.  1 
Galvin  v.  State,  93  Ind.  550. 

The  witness,  Lamon,  at  the  request  of  appellant,  was 
recalled  for  further  cross-examination.  The  following 
question  was  objected  to  by  the  State,  and  the  objec- 
tion sustained :  "State  to  the  jury  whether  or  not  you 
saw  the  man  that  came  out,  saw  his  hand ;  and,  if  so, 
what  did  he  have  in  his  hand,  as  he  was  coming  out 
of  the  door?"  This  witness,  on  his  original  examina- 
tion, had  said  that  he  did  not  see  the  man  in  the  saloon 
come  out  the  door  just  before  he  was  shot.  The  ques- 
tion, therefore,  so  far  as  it  sought  to  ascertain  whether 
the  witness  saw  Lockard  come  out  of  the  saloon,  was 
but  an  effort  to  have  evidence  already  given  repeated. 
Whether  such  re-examination  of  a  witness  as  to  a 
matter  already  testified  to  by  him  shall  be  permitted, 
is  a  question  within  the  sound  discretion  of  the  court 
3  Rice  Ev.  335.  And  so  far  as  the  question  sought  to 
ascertain  whether  or  not  Lockard  had  anything  in  his 
hand,  that  was  not  cross-examination,  but  a  part  of 
appellant's  original  defense.  He  might,  therefore, 
have  called  the  witness  for  himself  to  prove  such  de- 
fense, if  he  desired.  Whatever  the  object  of  the  ques- 
tion, we  do  not  think  the  appellant  has  any 
just  cause  to  complain  of  the  ruling  of  the  court  in  ex- 
cluding the  answer.    Wood  v.  State,  92  Ind.  269. 

In  the  sixth  instruction,  the  court  charged  the  jury 
that  under  the  indictment  for  murder  in  the  first  de- 
gree they  might  find  the  defendant  guilty  of  either 
voluntary  or  involuntary  manslaughter.  It  would 
have  been  better,  perhaps,  if  the  charge  of  the  court 
had  been  that  under  the  indictment  for  murder  in  the 
first  degree  the  jury  might  find  the  defendant  guilty 
of  manslaughter,  defining  also  the  crime  of  man- 
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slaughter.  In  strictness,  it  cannot  be  said  that  the 
statute  recognizes  voluntary  and  involuntary  man- 
slaughter as  distinct  crimes.  The  crime  is  simply 
manslaughter;  and  that  is  defined  to  be  an  unlawful 
killing,  without  malice.  The  killing  may  be  volun- 
tary, in  a  sudden  heat;  or  it  may  be  involuntary,  in 
the  commission  of  an  unlawful  act.  In  either  case, 
however,  it  is  an  unlawful  killing,  without  premedi- 
tation or  malice.  In  either  case,  also,  the  punishment 
is  the  same,  being  imprisonment  in  the  State's  prison 
not  more  than  twenty-one  years,  not  less  than  two 
years. 

In  State  v.  Lay^  93  Ind.  341,  the  court  had  under  con- 
sideration the  form  of  an  indictment  for  man- 
slaughter; and  we  do  not  think  there  is  anything 
there  said  which  is  inconsistent  with  the  holding  here 
made. 

We  cannot  see,  moreover,  that  the  appellant  was 
harmed  by  drawing  the  attention  of  the  jury  to  the 
fact  that  his  act  might  have  been  involuntary.  That 
could  only  tend  to  a  mitigation  of  the  punishment 
fixed  by  the  verdict.  And  if  the  court  had  simply 
charged,  as  would  seem  to  have  been  better,  that  a 
verdict  of  manslaughter  would  be  good  under  the  in- 
dictment for  murder  in  the  first  degree,  and  at  the 
same  time  had  defined  the  crime  of  manslaughter,  the 
effect  could  not  have  been  more  favorable  to  ap- 
pellant 

By  section  1904,  R.  S.  1894  (section  1835,  R.  S.  1881), 
it  is  provided  that  "the  defendant  may  be  found  guilty 
of  any  offense,  the  commission  of  which  is  necessarily 
included  in  that  with  which  he  is  charged  in  the  in- 
dictment or  information." 

Xow,  the  commission  of  manslaughter,  as  defined, 
in  section  1981,  R.  S.  1894  (section  1908,  R.  S.  1881),  is 
plainly  included  in  that  of  murder  in  the  first  degree, 
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aa  that  crime  is  defined  in  section  1977,  R  S.  1894 
(section  1904,  R.  S.  1881).  The  essential  element  of 
manslaughter,  as  appears  in  the  definition,  is  an  un- 
lawful killing.  That  element  of  the  crime  is  certainly 
included  in  the  charge  of  murder,  in  either  degree. 
The  unlawful  killing  may  be  either  voluntary,  upon 
a  sudden  heat,  or  it  may  be  involuntary,  and  in  the 
commission  of  some  unlawful  act  In  either  case,  how- 
ever, it  is  an  unlawful  killing;  and  the  offense,  as  such, 
is  included  in  the  greater  charge  of  murder. 

That  a  verdict  of  manslaughter  is  good  under  an  in- 
dictment for  murder  in  the  first  degree,  see  further. 
Moon  V.  StatCy  3  Ind.  438;  Dukes  v.  State,  11  Ind.  557; 
Carrick  v.  State,  18  Ind.  409;  Powers  v.  State,  supra; 
State  V.  Fisher,  103  Ind.  630. 

It  is  contended  that  the  twelfth  instruction  was  er- 
roneous for  the  reason  that  in  it  the  court  stated  that 
the  jury  might  find  the  defendant  guilty  of  murder  if 
they  found  that  he  killed  the  deceased  purposely  and 
maliciously.  We  do  not  think  that  the  jury  could  be 
misled  by  this  instruction,  although  the  killing  of  the 
deceased  "purposely  and  maliciously,"  but  without 
premeditation,  would  be  only  murder  in  the  second  de- 
gree. Inasmuch,  however,  as  the  jury  did  not  find  the 
appellant  guilty  of  murder  in  either  degree,  the  in- 
struction could  not  have  been  prejudicial  to  him. 

We  think  that  the  able  and  zealous  counsel  for  ap- 
pellant mistakes  the  purpose  of  the  fourteenth  in- 
struction, which  was,  as  we  think,  simply  to  show  the 
jury  what  circumstances  would  reduce  the  crime 
charged  from  murder  to  manslaughter.  The  instruc- 
tion does  not,  when  its  particular  purpose  is  con- 
sidered, and,  in  connection  with  the  other  instructions 
given,  undertake  to  set  out  the  facts  which  would  con- 
stitute the  crime  of  manslaughter,  but  only  what  facts 
being  found  would  reduce  the  crime  from  murder  to 
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manslaughter.  In  our  view,  the  instruction  was  fav- 
orable to  appellant.  In  effect,  it  said  to  the  jury  that 
if  the  appellant  in  good  faith  believed  the  man  in  the 
saloon  to  be  a  burglar,  and  not  the  deceased,  he  could 
not  be  convicted  of  murder. 

The  fifteenth  instruction,  of  which  complaint  is  also 
made,  but  tended  to  carry  out  the  same  purpose  as  the 
fourteenth  instruction.  We  do  not  think  that  either  in- 
struction was  prejudicial  to  the  rights  of  the  appel- 
lant. See  Colee  v.  State,  75  Ind.  511;  McDermott  v. 
State,  89  Ind.  187;  Goodwin  v.  Statey  96  Ind.  560; 
Boyle  V.  State,  105  Ind.  469 ;  Davidson  v.  State,  135 
Ind.  254. 

We  find  no  error,  for  which  the  judgment  ought  to 
be  reversed 

Judgment  afl8rmed. 


Slack  et  al.  v.  Collins  et  al. 

[No.  17.555.     Filed  Jan.  29,  1896.    Rehearing  denied  Julj  17,  1896.] 

Sale. — Personal  Property. — Lien. —  Parol  Agreement — Statute  of 
Frauds. — Where  lumber  is  purchased  and  used  in  the  improvement 
of  real  estate,  upon  a  parol  agreement  that  the  vendor  should  have 
a  lien  on  the  real  estate  for  the  purchase-price  of  the  lumber,  such 
agreement  is  within  the  Statute  of  Frauds,  and  cannot  be  enforced. 

Same. — Personal  Property. — Equitable  Lien, — An  equitable  lien  upon 
real  estate,  does  not  result  from  the  sale  of  personal  property,  even 
though  such  personal  property  was  furnished  for,  and  used  in  the 
erection  of  buildings  upon  such  real  estate. 

Vendor  and  Purchaser. — Personal  Property. — Lien. — A  vendor  of 
personal  property  has  no  lien  for  the  unpaid  purchase-money,  after 
parting  with  the  possession,  but  must  look  alone  to  the  personal  re- 
sponsibility of  thfi  vendee. 

From  the  Wabash  Circuit  Court  Affirmed. 
T.  O.  Smith,  for  a-ppellants. 
Kenner  &  Lesh,  for  appellees. 

Monks,  J. — This  action  was  brought,  by  appellants 
against  appellees,  upon  a  promissory  note,  executed 
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by  Jesse  D.  Collins,  one  of  the  appellees,  and .  to  en- 
force an  alleged  lien  against  real  estate  conveyed  by 
said  Jesse  D.  Collins  to  his  co-appellee,  Eli  A.  Collins. 
Eli  A.  Collins  filed  a  demurrer  to  the  complaint  for 
want  of  facts,  which  was  sustained,  and  appellants 
refusing  to  amend  the  complaint,  judgment  was  ren- 
dered in  his  favor.  Judgment  was  afterward  rendered 
in  favor  of  appellants  for  the  amount  due  on  the  note 
against  Jesse  D.  Collins. 

The  only  error  assigned  calls  in  question  the  action 
of  the  court  in  sustaining  the  demurrer  of  Eli  A.  Col- 
lins to  the  amended  complaint.  It  is  alleged,  in  the 
amended  complaint,  "that  appellee,  Jesse  D.  Collins, 
became  indebted  to  appellants  for  lumber,  and  gave 
his  note  therefor,  which  is  due  and  unpaid  (a  copy 
of  which  is  set  forth  in  the  complaint);  that  said 
lumber  was  sold  by  appellants  to  said  Jesse  D.  Col- 
lins, to  be  used  in  the  construction  of  buildings  and 
improvements  on  certain  real  estate  in  Huntington 
(describing  it),  then  owned  by  said  appellee,  and  that 
said  lumber  was  so  used  in  the  construction  of  said 
buildings,  which  became  and  were  real  estate;  that 
said  lumber  was  sold  and  the  credit  given  by  appel- 
lants to  said  appellee  upon  the  express  agreement  that 
the  real  estate  and  buildings  described  should  be  con- 
sidered and  held  as  a  security  for  said  indebtedness, 
and  the  same  should  be  a  lien  thereon  to  secure  the 
payment  of  said  indebtedness;  that  said  appellant  soon 
thereafter  become  insolvent,  and  that  while  insolvent 
he  sold  and  conveyed  said  real  estate  to  his  co-appel- 
lee, Eli  A.  Collins,  who  took  the  same  with  the  full 
knowledge  of  the  foregoing  facts,  and  that  said  note 
is  due  and  unpaid,  etc.  Demand  for  judgment  on  the 
note,  and  that  the  same  be  declared  a  lien  on  said  real 
estate,  and  that  the  same  be  sold,"  etc. 
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We  think  the  court  did  not  err  in  sustaining  the  de- 
murrer of  Eli  A,  Collins,  the  subsequent  purchaser,  to 
the  amended  complaint  So  far  sl»  the  alleged  lien 
rests  upon  the  oral  agreement  set  forth,  it  is  in  viola- 
tion of  the  Statute  of  Frauds.  Richter  v.  /rtrin,  28  Ind. 
26;  Inoin^  Admr.^  v.  Htibhardy  49  Ind.  350,  19  Am. 
Rep.  679;  Brumfield  v.  C arson  ^  33  Ind.  94.  And  it  is 
well  settled  that  the  vendor  of  i)ersonal  property  has 
no  lien  for  the  unpaid*  purchase-money  after  part- 
ing with  the  possession,  but  must  look  alone  to  the 
I)ersonal  responsibility  of  the  vendee.  Cade  v.  Brown- 
lee,  15  Ind.  369;  James  v.  Birdy  8  Leigh  (Va.)  510. 
31  Am.  Dec.  668,  and  note  670 ;  Lupin  v.  Marie j  6  Wed. 
77;  Johnson  v.  Famum,  56  Ga.  144;  Jenkins  v.  Eichel- 
herger,  4  Watts.  121,  28  Am.  Dec.  691,  and  note  694; 
Parks Y.  Hall,  2  Pick.  206;  Fitzgerald  y.  Elliott^  162  Pa. 
St  118,  42  Am.  St.  Rep.  812,  and  note  814;  Letois  v. 
Steiner,  84  Tex.  364;  4  Waits  Actions  and  Def.  324;  21 
Am.  and  Eng.  Ency.  of  Law,  603,  note  2,  608,  and 
note  1. 

If  appellants  had  taken  from  the  purchaser  a  chat- 
tel mortgage  on  the  lumber  at  the  time  of  the  sale 
thereof,  and  not  recorded  the  same  within  ten  days,  it 
could  not  have  been  enforced  against  a  subsequent 
purchaser  of  the  lumber,  or  of  the  real  estate  on  which 
the  same  was  used,  with  notice  of  such  mortgage. 
Ross  V.  Menefee,  125  Ind.  432,  and  cases  cited  on  p.  439. 

It  is  clear  that  the  building  and  improvements  in 
which  said  lumber  was  used  were  real  estate,  and  not 
personal  property.  8ej;mour  v.  Watson,  5  Blackf.  555; 
Bicketts  v.  Barrel,  55  Ind.  470;  Ths  Bass  Foundry, 

V.  Oallentine  et  al.,  99  Ind.  525. 

It  is  claimed,  however,  by  appellant  that  the  in- 
debtedness mentioned  in  the  amended  complaint  was 
a  lien  on  the  real  estate  upon  which  the  lumber  was 
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UBedy  irrespective  of  the  agreement  for  a  lien,  the  same 
as  in  the  case  of  purchase-money  for  real  estate. 

This  was  not  a  sale  of  real  estate,  but  a  sale  of  per- 
sonal property.  An  equitable  lien  upon  real  estate 
does  not  result  from  the  sale  of  personal  property, 
even  though  such  personal  property  was  furnished  for 
and  used  in  the  erection  of  buildings  upon  such  real 
estate. 

To  obtain  a  lien  in  such  cases  proper  steps  must  be 
taken  under  the  statue  concerning  liens.  Sections 
7255-7267,  R.  S.  1894 

There  is  no  error  in  the  record. 

Judgment  affirmed. 


i«  5Sl    GiFFORD  Drainage  District  et  al.  v.  Shroer  et  ak 

[No.  17,286.     Filed  September  23,  1896.] 

Drainage. — Public  Utility. — Police  Power. — The  reclamation  of  \eet 
lands,  and  the  drainage  of  ponds  and  marshes  is  of  public  utility, 
and  is  for  the  benefit  of  the  public  health  and  welfare;  and  it  is  by 
.virtue  of  the  police  power  that  the  authority  of  the  State  is  exer- 
cised to  enact  drainage  laws. 

Same. — Public  Utility. — The  legislature  has  no  power  to  enact  a  law 
authorizing  one  person  to  improye  his  own,  or  the  lands  of  another, 
by  drainage  or  otherwise,  and  compel  the  other  persons  benefited 
to  pay  therefor,  unless  the  public  is  also  benefited. 

Same. — District  Drainage  Act. — Constitutional  Law. — Section  22.  of 
the  District  Drainage  Act  of  1893,  section  5789,  Bums'  R.  S.  1891, 
which  authorizes  the  formation  of  a  drainage  district,  upon  the 
signing  of  an  agreement  by  two-thirds  or  more  in  number  of  the 
owners  of  land,  owning  in  acreage  two-thirds  or  more  of  the  land 
in  the  proposed  district,  but  which  does  not  require  that  the  pro- 
posed drainage  shall  benefit  the  public  health,  or  otherwise  be  of 
public  utility,  and  does  not  even  require  that  the  lands  within  the 
proposed  district  shall  be  swamp  or  wet  lands,  is  unconstitutional 
and  Toid. 
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From  the  Jasper  Circuit  Court   Affirmed. 
S.  P.  Thompson^  and  Elliott  &  Elliott^  for  appellants. 
M.  F.  Chilcobe,  Stuart  Bros.  &  Hammond,  and  J. 
H.  Douthitty  for  appellees. 

Monks,  C.  J. — Appellants,  other  than  the  Gifford 
Drainage  District,  commenced  this  proceeding  under 
section  twenty-two  of  the  district  drainage  act  of  1893. 
Acts  of  1893,  pp.  316-328,  (K.  S.  1894,  sections  5718- 
5742). 

Appellees  were  the  owners  of  lands  in  the  proposed 
district  who  had  not  signed  the  agreement  provided 
for  in  said  section.  After  the  classification  roll  had 
been  confirmed  by  the  board  of  commissioners,  as  re- 
quired by  said  section,  appellees  appealed  to  the  court 
below,  where,  on  their  motion,  the  proceeding  was  dis- 
missed upon  the  ground  that  said  act  was  unconstitu- 
tional. The  question  of  the  constitutionality  of  said 
act  is  presented  by  the  assignment  of  errors. 

It  has  been  uniformily  held  by  this  court  that  the 
reclamation  of  wet  land  and  the  drainage  of  ponds  and 
marshes  is  of  public  utility,  and  is  for  the  benefit  of 
the  public  health  and  welfare.  Zigler  v.  Menges,  121 
Ind.  99,  ajid  cases  cited  on  p.  102, 16  Am.  St.  Rep.  357. 

So  far  as  the  drainage  of  wet  lands  will  promote  the 
health  of  the  public,  it  is  by  virtue  of  the  police  power 
of  the  State  that  the  authority  is  exercised  to  enact 
such  laws.    Zigler  v.  MengeSy  supra. 

It  is  settled  law  in  this  State  that  the  legislature 
has  no  power  under  the  constitution  to  enact  a  law 
authorizing  one  person  to  improve  his  own,  or  the 
lands  of  another,  by  draining  or  otherwise,  and  com- 
pel the  persons  benefited  to  pay  tierefor,  unless  the 
public  is  also  benefited  thereby.  Deisner  v.  Simpson, 
72  Ind.  435,  441,  442;  Anderson  v.  The  Kerns  Drain- 
ing Co.,  14  Ind.  199,  77  Am.  Dec.  63;  Tillman  v.  Kir- 
cher,  64  Ind.  104;  Chambers  v.  Kyle,  67  Ind.  206,  210; 
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McKinsey  v.  Bommany  58  Ind.  88;  Anderson  v.  Baker ^ 
98  Ind.  687,  and  cases  cited  on  p.  589;  Neffy.  Beed, 
98  Ind.  341,  344;  Wishmier  v.  State,  97  Ind.  160, 
162;  Ross  v.  Davis,  97  Ind.  79,  83,  85;  Zigler  v. 
Mengesj  121  Ind.  99,  102,  106,  16  Am.  St.  357,  and 
note  on  p.  365;  Logan  v.  Stogsdcde,  123  Ind.  372,  and 
cases  cited  on  pp.  375,  376,  8  L.  R.  A.  58.  See  also 
Cooley's  Const.  Lim.,  530-532;  Fleming  v.  HcUl,  73  la. 
598;  JencUy.  Green  Island  Nav.  Co.,  12  Neb.  163. 

In  Anderson  v.  The  Kerns  Drainage  Co.f  supra^  this 
court,  in  speaking  of  what  is  to  be  regarded  as  a  pub- 
lic object  in  taking  private  property,  said:  "The  con- 
struction of  canals  and  railroads  and  public  high- 
ways, has  been  held  such.  Dronberger  v.  Reed,  11  Ind. 
420.  So  has  the  improvement  of  streets  in  a 
city,  for  they  are  public  highways.  Snyder  v.  Town 
of  Rockport,  6  Ind.  237.  So  has  the  drainage  of 
marshes  and  ponds  for  the  promotion  of  the  pub- 
lic health.  But  the  drainage  of  a  man's  farm  simply 
to  render  it  more  valuable  to  the  owner,  would 
not  be  a  work  of  public  utility  in  the  constitutional 
sense  of  the  term;  and  a  corporation  organized  and 
acting  for  such  a  purpose,  would  no  more  be  acting  in 
a  public  undertaking  than  would  a  company  organ- 
ized and  acting  for  the  cleaning  up  of  men's  farms  and 
putting  them  in  a  better  state  of  cultivation,  thian  the 
proprietors  were  willing  to  do,  though  the  public  and 
the  adjoining  proprietors  might  be  in  a  substantial  de- 
gree benefited  by  the  operation.  And  forcible  taxa- 
tion to  pay  for  the  same  would  hardly  be  tolerated." 

In  Zigler  v.  Menges,  supra,  this  court  said:  "When- 
ever the  reclamation  or  drainage  of  wet  lands  will  pro- 
mote the  health  there  is  a  constitutional  warrant  for 
levying  assessments  to  pay  the  expense  of  the  drain- 
age of  such  lands.  •  •  •  •  We  neither  hold  nor 
mean  to  hold  that  benefit  to  the  property  of  an  individ- 
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ual  will  warrant  an  afisesement,  for  if  the  benefit  is 
solely  to  private  property  irrespective  of  general  or 
public  considerations,  no  compulsory  assessment 
would  be  valid,  since  one  citizen  cannot  be  compelled 
to  contribute  to  the  improvement  of  another's 
property." 

In  Logan  v.  StogsdalCy  suprcy  it  was  said  by  this 
court :  "It  is  true  that  in  the  preamble,  and  in  some 
of  the  provisions  in  the  body  of  the  act,  there  is  an  in- 
direct assertion  that  the  use  for  which  authoritv  is 
conferred  to  seize  private  property  is  a  public  one,  but 
such  an  assertion,  even  if  made  in  the  clearest  terms, 
cannot  rescue  the  act  from  condemnation,  for  it  is  not 
within  the  power  of  the  Legislature  to  determine  what 
is  a  public  use  within  the  meaning  of  the  Constitution. 
Whether  the  use  is  a  public  one  is  a  judicial  question, 
and  not  a  legislative  one.  *  *  A  private  use  cannot 
be  transformed  into  a  public  one  by  a  mere  legislative 
declaration." 

It  is  not  strictly  correct,  however,  to  say  that  in  all 
cases  where  the  tailing  of  private  property  will  benefit 
the  public,  or  promote  the  public  interest  in  any  way, 
that  the  taking  will  be  considered  for  the  public  use. 

Judge  Oooley  in  his  work  on  Const.  Lim.,  at  p.  532, 
said  concerning  this  question:  "It  is  certain  that 
there  are  very  many  cases  in  which  the  property  of 
some  individual  owners  would  likely  to  be  better  em- 
ployed or  occupied  to  the  advancement  of  the  public 
interest  in  other  hands  than  their  owners,  but  it  does 
not  follow  from  this  circumstance  alone  that  they  may 
rightfully  be  dispossessed.  It  may  be  for  the  public 
benefit  that  all  the  wild  lands  of  the  State  be  im- 
proved and  cultivated,  all  the  low  lands  drained,  all 
the  unsightly  places  beautified,  all  dilapidated  build- 
ings replaced  by  new;  because  all  these  things  do  give 
an  aspect  of  beauty,  thrift  and  comfort  to  the  country 
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and  thereby  to  invite  settlement,  or  increase  the  value 
of  lands  and  gratify  the  public  taste;  but  the  commoD 
law  has  never  sanctioned  an  appropriation  of  property 
based  on  these  considerations  alone,  and  some  further 
element  must  therefore  be  involved  before  the  appro- 
priation can  be  regarded  as  sanctioned  by  our  constitu- 
tions. The  reason  of  the  case  and  the  settled  practice 
of  free  governments  must  be  our  guides  in  determin- 
ing vrhat  is  and  what  is  not  to  be  regarded  as  a  public 
use;  and  that  only  can  be  considered  such  where  the 
government  is  supplying  its  own  needs  or  furnishing 
facilities  for  its  citizens  in  regard  to  those  matters  of 
public  necessity,  convenience  or  welfare,  which,  on  ac- 
count of  their  peculiar  character,  and  the  difficulty — 
perhaps  impossibility — of  making  provision  for  them 
otherwise,  it  is  alike  proper,  useful  and  needful  for  the 
government  to  provide." 

It  follows  that  unless  a  general  law  in  this  State  for 
the  drainage  of  wet  lands,  makes  proper  provision  tot 
the  determination  in  each  proceeding  of  the  question 
whether  the  particular  ditch  or  system  of  drainage 
will  be  of  public  ultility  or  promote  the  public  health, 
welfare  and  convenience,  it  will  be  unconstitutional 
and  void.  Under  any  other  rule  the  property  of  an  in- 
dividual could  be  assessed  with  benefits  to  construct  a 
drain  for  the  improvement  of  another's  property, 
where  there  was  no  public  benefit  whatever. 

The  district  drainage  law  of  1893,  Act  1893,  pp.  316- 
328  (R.  S.  1894,  sections  5718,  5742),  provides  two 
methods  for  forming  districts;  one  by  petition  and 
one  by  agreement.  Section  one  of  the  act  (section  5718, 
K.  S.  1894),  requires  that  the  petition  must  be  signed 
by  a  majority  of  the  adult  owners  of  land,  owning  in 
the  aggregate  one-third  of  the  area  of  the  lands  in  the 
proposed  district,  and  allege  that  said  ditch  or  ditches. 


MAY  TERM,  1896— Vol.  145.  577 

Gifford  Drainage  District  et  al.  v,  Shroer  et  al. 

when  established,  will  improve  the  public  health,  or  be 
otherwise  of  public  utility. 

Section  twenty-two  (section  5739,  E.  S.  1894),  re- 
quires that  the  agreement  shall  be  signed  by  two- 
thirds  or  more  in  number  of  the  owners  of  land,  own- 
ing in  acreage  two-thirds  or  more  of  the  land  in  the 
proposed  district.  But  there  is  no  provision  in  said 
act  that  in  any  proceeding  commenced  by  agreement, 
under  section  twenty-two,  that  the  same  shall  benefit 
the  public  health  or  be  otherwise  of  public  utility. 
Neither  is  there  any  provision  in  said  act  for  the  de- 
termination of  said  question  at  any  time,  where  the 
proceeding  is  commenced  under  said  section. 

It  is  not  even  required  that  the  lands  within  the 
proposed  drainage  district  be  swamp  or  wet  lands.  It 
is  true  the  section  provides,  that  the  agreement  shall 
be  submitted  to  the  county  surveyor,  who  shall,  "as 
soon  thereafter  as  may  be  practicable,  carefully  con- 
sider all  questions  involved,  by  personal  inspection  ot 
the  land  of  said  district  or  otherwise  as  he  may  see  fit. 
And  if  said  county  surveyor  shall  become  satisfied  in 
his  own  mind  that  said  lands  require  a  combined  sys- 
tem of  drainage  for  agricultural  purposes,  ♦  ♦  ♦  ♦ 
then  he  shall  endorse  his  approval  upon  said  agree- 
ment ajid  file  the  same  with  the  accompanying  plat  in 
the  county  commissioners^  court." 

But  this  does  not  authorize  the  surveyor  to  deter- 
mine whether  the  proposed  system  of  drainage  will  be 
of  public  utility  or  promote  the  public  health,  or  re- 
quire that  he  decide  these  questions  before  he  files  the 
agreement.  Whether  the  county  surveyor  could  be  em- 
powered to  determine  such  questions,  we  need  not  and 
do  not  decide.  Lands  might  require  a  combined  system 
of  drainage  for  agricultural  purposes,  and  at  the  same 
time  such  system  of  drainage  not  benefit  the  public 
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health  or  be  of  public  utility.  Drainage  to  benefit  the 
lands  for  agricultural  purposes  alone  would  be  for 
the  purpose  of  private  gain  or  advantagey  and  would 
merely  subserve  private  interests  without  reference 
to  those  of  the  public.  In  re  Theresa  Drainage  Dist, 
90  Wis.  301. 

In  re  Theresa  Drainage  Dist.,  supra,  the  provision  of 
the  statute  was:  *'If  it  shall  appear  that  the  proposed 
drain  or  drains,  ditch  or  ditches  *  *  •  *  is  or  are 
necessary  or  will  be  useful  for  the  drainage  of  the 
lands  proposed  to  be  drained  thereby,  for  agricultural^ 
sanitary  or  mining  purposes,^  the  court,  in  that  case, 
said,  "there  is  in  the  entire  statute  no  expression  or 
intimation  that  it  was  any  part  of  the  consideration 
upon  which  the  improvement  should  be  authorized 
that  it  should  either  be  necessary  or  desirable  to  pro- 
mote any  public  interest,  convenience,  or  welfare.  Xo 
doubt,  such  an  improvement  would  be  useful  to  some, 
or  perhaps  many,  private  owners  of  land  by  way  of 
increasing  the  usefulness  and  value  of  their  lands. 
But  that  is  merely  a  private  advantage.  It  inter- 
ests the  public  indirectly  and  remotely,  in  the 
same  way  and  sense  in  which  public  interest 
is  advanced  by  the  thrift  and  prosperity  of  in- 
dividual citizens.  Donnelly  v.  Decker,  58  Wis.  461.  * 
♦  *  But  it  is  urged  that  the  term  'sanitary  purposes* 
comprehends  and  imports  the  idea  of  the  public 
health.  If  so,  it  might  save  this  statute.  •  •  It  will 
be  seen  that  the  word  (sanitary)  is  purely  of  abstract 
meaning.  It  is  utterly  devoid  of  any  suggestion  of 
numbers  or  of  public  or  private  relation.  It  imports 
neither.  •  ♦  ♦  ♦  Without  some  qualifying  word  it 
is  inoperative  to  designate  the  purpose  as  a  public 
one  or  as  in  the  interest  of  public  health.  •  *  •  It 
must  be  held  that  it  does  not  provide  for  a  taking  for 
public  use.    It  could  not  lawfully  provide  for  a  taking 
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for  any  other  than  a  public  use.  It  is  entirely  invalid," 

The  mere  fact  that  a  system  of  drainage  would 
render  lands  tillable,  more  productive,  or  increase 
their  value,  does  not  authorize  the  exercise  of  either 
the  police  power  or  the  power  of  eminent  domain. 
Anderson  v.  Kerns  Drainage  Co.y  Kinnie  supra;  v. 
Bare,  68  Mich.  625;  Cooley's  Const  Lim.,  section  532. 

In  proceedings  commenced  under  section  twenty- 
two,  the  statute  attempts  to  confer  the  power  to  assess 
the  property  of  those  who  have  not  signed  the  agree- 
ment or  in  any  manner  consented  thereto,  whether 
the  same  will  benefit  the  public  health  or  be  of  public 
utility  or  not  It  assumes,  therefore,  to  authorize  the 
assessment  of  si)ecial  benefits  to  one  man's  property 
for  the  benefit  of  another,  even  though  the  proposed 
drain  will  not  be  of  public  utility  and  will  not  promote 
the  public  health. 

It  is  clear,  for  the  reasons  given,  that  said  act,  so  far 
as  it  authorizes  the  construction  of  drains  by  proceed- 
ings instituted  under  the  provisions  of  section  twenty- 
two,  is  unconstitutional  and  void.  If  said  section  re- 
quired all  the  landowners  in  the  proposed  drainage 
district  to  sign  the  agreement,  it  would  probably  not 
be  invalid  for  the  reason  given,  because  the  amount 
to  be  contributed  by  each  landowner  would  be  fixed 
by  the  agreement. 

In  proceedings  by  petition  under  section  one  of  said 
act,  provision  is  made  for  the  determination  of  the 
question  whether  the  proposed  ditch  or  ditches  would 
benefit  the  public  health  or  be  of  public  utility,  and 
what  we  have  said  does  not,  therefore,  apply  to  pro- 
ceedings under  that  section. 

Judgment  affirmed.  • 
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m  ^j  [No.  17,899.     Filed  September  22,  1896.] 

Parent  and  Child.— Cw«fody  of  Minor  Child.— Welfare  of  ChUd.— 
Ordinarily  the  parent  is  entitled  to  the  custody  of  his  minor  child; 
but  where  the  welfare  of  the  child  is  retarded  by  the  custody  of  the 
parent,  an  exception  to  the  ordinary  rule  exists. 

Same. — Parent's  Oral  Agreement  as  to  Custody  of  ChikL^An.  oral 
agreement,  express  or  implied,  made  by  a  parent,  that  another 
should  have  the  custody  of  his  child  during  infancy,  will  not  pre- 
clude the  parent  reclaiming  such  child. 

TTahtear  Corpus.— Parent  and  Child, — Custody  of  ChiUL — ^At  the 
death  of  a  child's  mother,  and  pursuant  to  a  request  of  such  mother 
prior  to  her  death,  a  child  six  years  of  age  was  taken  by  its  grand- 
parent and  boarded  and  cared  for  until  the  child  was  thirteen  years 
of  age;  such  grandparent  having  given  the  child  every  care  and 
comfort  necessary  to  its  welfare  and  was  willing  and  anxious  to 
continue  so  to  do.  The  father  of  the  child,  who  remained  a  widower, 
had  little  property,  and  was  a  traveling  man  with  an  income  of 
$50.00  per  month.  The  father  took  the  child  from  its  home  with  its 
grandparent  and  placed  it  with  a  relative  who  was  kindly  disposed 
to  the  child,  but  was  not  able  financially  to  furnish  the  care  and 
comforts  provided  by  the  grandparent ;  the  child  at  the  time  being 
in  delicate  health.  The  grandparent  instituted  habeas  corpus  pro- 
ceedings and  was  by  the  trial  court  awarded  the  child.  Held^  That 
the  trial  court  had  committed  no  error. 

Appeal  and  Error. — Assignment  of  Error. — An  assignment  that  the 
court  erred  in  overruling  appellant's  motions  to  modify  judgment, 
where  there  were  numerous  motions  to  modify  the  judgment,  sev- 
erally filed  and  severally  overruled,  does  not  present  an  available 

.  error. 

From  the  Gibson  Circuit  Ck)urt   Affirmed. 
Nebeker  &  Sims,  for  appellant. 
A.  H,  Ltndleyy  for  appellee. 

Hackney,  j! — This  was  a  proceeding  by  habeas 
corpus  for  the  custody  of  Ray  Hussey,  a  little  girl 
thirteen  years  of  age,  and  was  instituted  by  the  appel- 
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lee,  her  maternal  grandfather,  against  her  father,  the 
appellant.  The  decree  of  the  lower  court  was  in  favor 
of  the  appellee,  and  the  appellant  submits  the  case  to 
this  court,  by  his  appeal,  upon  the  evidence. 

It  may  be  fairly  said  that,  by  a  clear  preponderance 
of  the  evidence  either  party  entertains  a  deep  affec- 
tion for  the  child,  and  might  reasonably  be  in- 
trusted with  her  moral  training.  Since  the  death  of 
her  mother,  some  six  years  before  the  disagreement 
which  resulted  in  this  proceeding,  she  resided  with  her 
grandparents,  who  were  possessed  of  a  large,  comfort- 
able home,  and  lands  of  the  value  of  f20,000.00  or 
more,  and  were  willing  and  prepared  to  render  every 
care  and  comfort  necessary  to  the  welfare  of  the  child. 
During  the  period  mentioned  the  appellant  continued, 
and  still  is,  a  widower,  with  little  means  above  his 
indebtedness,  but  with  an  average  income  of  $50.00 
per  month  from  his  business.  Until  he  took  the  child 
from  her  grandparents  he  made  his  home  with  them, 
but  his  business,  that  of  traveling  salesman,  required 
him  to  be  absent  from  five  to  six  days  each  week.  He 
paid  for  his  own  boarding  and  supplied  most  of  the 
material  for  clothing  the  child,  but  her  boarding  and 
care,  and  the  making  of  her  clothing  were  supplied  by 
her  grandparents.  The  appellant  and  the  child  took  up 
their  home  with  the  appellee,  pursuant  to  a  request 
from  Mrs.  Hussey,  while  upon  her  deathbed,  that  they 
should  have  a  home  with,  and  that  the  child  should  be 
raised  by  the  appellee  and  his  wife.  The  parties  differ 
as  to  the  conversation  at  the  time  of  this  request,  as 
to  whether  the  appellant  simply  acquiesced  in  the  re- 
quest and  the  appellee^s  promise,  or  whether  he  de- 
clined to  "give^^  the  child  to  her  grandparents.  But 
there  is  no  disagreement  about  the  fact  that  the  ap- 
pellee and  his  wife  cared  for  the  child  as  a  member 
of  their  family,  and  became  greatly  attached  to  her, 
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and  that  the  appellant  took  her  from  them,  not  by 
reason  of  ajay  neglect  or  mistreatment  of  her,  but  be- 
cause he  and  his  mother-in-law,  at  times,  disagreed 
and  had  bitter  words  as  to  his  own  relations  to  the 
household,  and  because  he,  without  just  cause, 
thought  that  the  child  was  becoming  estranged  from 
him  by  the  influence  of  her  grandmother.  When  she 
was  taken  from  the  appellee's  home  she  was  taken  to 
the  home  of  the  appellant's  married  sister,  who  lived 
in  the  town  of  Princeton,  where  the  appellee  lived 
also.  The  sister,  Mrs.  Eby,  owned  and  lived  in  a  house 
of  four  rooms;  her  husband  labored  at  |1.25  per  day; 
there  were  four  members  of  her  family  and  a  boarder 
five  days  in  the  week  when  the  appellant  and  his 
daughter  took  up  their  new  abode  with  her.  Mrs. 
Eby  was  a  kind-hearted  woman,  affectionate  with  chil- 
dren and  favorably  disposed  towards  the  little  girl; 
she  performed  all  the  duties  of  her  household  with* 
out  a  servant,  and,  while  her  circumstances  were  not 
the  best,  she  was  a  fit  woman  to  have  the  care  and 
moral  training  of  the  child.  Mrs.  Hussey  had  died  of 
consumption,  and  the  child  was  delicate  and  evidently 
predisposed  to  that  disease. 

Ordinarily  the  father  is  entitled  to  the  custody  of 
his  minor  children.  This  was  the  rule  of  the  common 
law,  and  is  affirmed  by  statute  in  this  State,  but, 
where  the  welfare  of  the  child  is  retarded  by  the 
custody  of  the  father,  an  exception  to  the  ordinary  rule 
exists.  The  interests  of  society  and  the  established 
policy  of  the  law  make  the  welfare  of  the  child  para- 
mount to  the  claims  of  a  parent.  Jones  v.  Damall 
103  Ind.  569,  63  Am.  Rep.  545 ;  Sheers  v.  Stein,  5  L. 
R  A.  781,  and  note;  Joab  v.  Sheets,  99  Ind.  328;  Schoider 
Dom.  Eel.,  section  248;  United  States  y.  Oreen^  3  Mason 
482;  Bryan  v.  Lyon,  104  Ind.  227,  54  Am.  Rep.  309. 

The  oral  agreement,  express  or  implied,  that  the  ap- 


MAY  TERM,  1896— Vol.  14:5.  583 


Hussey  v.  Whiting. 


pellee  should  have  the  custody  of  the  child  during  her 
infancy  would  not  preclude  the  appellant  from  re- 
claiming her  custody.  Brooke  v.  Logan,  112  Ind.  183; 
Weir  V.  Marleyj  6  L.  R  A.  672.  The  conclusion  of  the 
trial  court,  therefore,  must  have  been  reached  upon 
the  theory  that  the  welfare  of  the  child  would  be  best 
promoted  by  remanding  her  to  the  custody  of  the  ap- 
I)ellee,  and  it  remains  for  us  to  determine,  upon  the 
facts  stated,  whether  that  view  of  the  case  is  sup- 
ported. 

Considering  the  delicacy  of  her  health,  the  care  and 
attention  she  requires  on  that  account;  the  comforts 
of  the  spacious  home  of  her  grandparents;  their  rela- 
tionship to,  and  affection  for  her;  the  understanding  . 
of  her  health,  disposition  and  habits,  acquired  during 
the  six  years  they  have  had  the  care  of  her,  present  a 
very  strong  claim  in  favor  of  their  continued  custody 
of  her.  The  father^s  situation  and  business  afford  her 
no  home  with  him,  and,  at  best,  from  his  standpoint, 
he  can  but  supply  her  a  home  and  its  comforts  by  pur- 
chase, and  with  but  little  of  his  society.  The  home 
which  he  claims  to  be  not  less  conducive  to  the  wel- 
fare of  the  child  than  that  from  which  he  took  her,  is, 
no  doubt,  modest  and  reasonably  comfortable  under 
the  circumstances,  but  certainly  Mrs.  Eby^s  obliga- 
tions to  her  own  immediate  family,  including  her  two 
children,  would  not  afford  her  the  time  to  bestow  care- 
ful attention  to  the  needs  and  wants  of  the  child,  and 
the  crowded  condition  of  her  home  of  four  rooms 
would  certainly  not  be  so  conducive  to  the  health  of 
the  child  as  that  of  her  grandparents. 

The  conclusion  of  the  trial  court  was  not  a  mere 
discrimination  between  the  luxuries  of  wealth  on  the 
one  side  and  the  modest  comforts  of  an  ordinary  home 
on  the  other;  nor  was  it  a  simple  denial  of  the  right 
of  a  father  to  have  the  care,  custody,  and  training  of 
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his  minor  child.  It  was  a  recognition  of  the  fact  that 
a  child  requiring  unusual  care  could  probably  not  re- 
ceive it  and  that  her  father  sought  to  remove  her,  not 
to  his  own  custody,  but  to  that  of  another,  whose 
situation  in  life  was  not  so  conducive  to  the  health 
and  general  welfare  of  the  child  as  with  her  grand- 
parents. 

The  decree  of  the  circuit  court  is  criticised  by  coun- 
sel because  of  its  having  provided  that  the  appellant 
should,  "at  proper  times,"  be  permitted  to  visit  his 
child,  without  defining  the  phrase  "proper  times,"  The 
criticism,  we  presume,  is  made  upon  the  assignment 
of  error  that  "the  court  erred  in  overruling  the  appel- 
lant's motions  to  modify  the  judgment."  There  were 
numerous  motions  to  modify  the  judgment,  severally 
filed,  and  severally  overruled,  some  of  which  were 
properly  overruled,  and  it  is  not  even  claimed  in  argu- 
ment that  all  were  improperly  overruled.  There  is, 
therefore,  no  available  error. 

The  judgment  is  affirmed. 


Lynn  v.  Allen  et  al. 

[No.  17,988.     Filed  September  22,  1896.] 

Service  by  Publication. — Newspaper  of  General  Circtdation. — Stai- 
ute  Construed. — A  daily  newspaper  devoted  to  the  general  dissem- 
ination of  legal  news  and  containing  other  matter  of  general  interest 
to  the  public,  and  having  a  large  general  circulation,  is  '*a  news- 
paper of  general  circulation."  within  the  meaning  of  sections  330, 
1299,  Bums'  R.  S.  1894  (sections  316,  1279,  R.  S.  1881). 

From  the  Marion  Superior  Court    Affirmed. 
Pickens  &  Cox,  for  appellant. 
H.  Taylor,  for  appellees. 

Howard,  J. — This  was  an  action  in  attachment, 
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brought  against  the  appellant  by  the  appellee,  Arthur 
W.  Allen.  The  appellant,  who  is  a  non-resident,  en- 
tered his  special  appearance  in  the  cause,  and  filed  a 
plea  in  abatement,  averring  that  there  had  been  no 
service  of  process  upon  him,  *'other  than  the  pre- 
tended service  of  publication  in  a  daily  paper  called 
^The  Daily  Reporter,'  printed  and  published  in  the  city 
of  Indianapolis,  said  county,"  and  "that  said  pre- 
tended service  by  publication  is  invalid  and  of  no  ef- 
fect for  the  reason  the  said  ^The  Daily  Reporter'  is  not 
a  newspaper  of  general  circulation  in  said  county." 

Issue  being  joined  on  the  plea  in  abatement,  and  the 
evidence  being  heard,  the  court  found  for  the  said  ap- 
pellee, and  judgment  was  entered  in  his  favor. 

It  is  claimed  that  the  publication  of  notice  in  The 
Daily  Reporter  was  insufficient  to  give  the  court  juris- 
diction over  the  appellant,  for  the  reason  that  the  said 
Rei)orter  is  not  a  "newspaper  of  general  circulation," 
as  required  by  the  statute.  Sections  320,  1299,  etc., 
Bums'  R.  S.  1894  (sections  318, 1279,  R.  S.  1881). 

The  evidence  upon  which  the  court  found  the  pub- 
lication sufficient  under  the  statute,  was,  substan- 
tially: That  The  Daily  Reporter  is  now,  and  was  at 
the  time  of  the  publication  of  said  notice,  in  general 
circulation  throughout  the  city  of  Indianapolis,  In 
Marion  county,  and  State  of  Indiana,  among  judges, 
lawyers,  bankers,  collection  and  commercial  agencies, 
real  estate  dealers,  merchants,  manufacturers,  and 
other  professional  and  business  men;  that  it  is  also  on 
sale  at  public  news  stands;  that  its  circulation  in  the 
city  of  Indianapolis  is  about  550  copies,  and  outside 
said  city  throughout  the  State,  about  2,500  copies 
daily;  that  its  circulation  is  confined  to  no  particular 
class  or  calling  of  the  community,  but  is  general 
among  different  classes;  that  it  is  published  and  cir- 
culated daily,  except  Sunday;  that  its  columns  are 
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devoted  primarily  to  the  disseminatioji  of  legal  mat- 
ters, including  proceedings  of  the  Supreme  and  Ap- 
pellate Courts  of  the  State,  and  of  the  various  Federal, 
State,  county  and  city  courts  sitting  at  Indianapolis, 
giving  a  complete  report,  both  of  the  pleadings  filed 
in  cases  pending,  and  also  of  cases  tried  and  the  result 
of  such  trials,  as  well  as  publishing  those  upon  the 
calendar  for  trial,  and  all  new  suits  filed;  that  it  also 
publishes  the  proceedings  of  the  Board  of  Public 
Works  of  said  city,  giving  said  board's  action  in  all 
matters  relating  to  street  and  other  improvements, 
and  assessments  against  real  estate  on  account  there- 
of, and  all  matters  of  interest  in  relation  to  real  estate 
generally;  that  it  gives  daily  a  complete  record  of  the 
deeds  filed  in  the  recorder's  office  of  said  county,  also 
of  mortgages,  mechanics'  and  other  liens,  assign- 
ments and  sales  of  real  estate  by  the  sheriff  under 
judicial  process;  that  it  also  contains  one  or  more 
columns  devoted  to  the  general  news  of  the  day  of  in- 
terest to  general  readers;  also  quotations  of  local 
securities  of  interest  to  newspaper  readers  generally; 
that  it  is  the  only  newspaper  published  in  said  city 
containing  a  complete  passenger  time  table  of  all  rail- 
roads entering  and  leaving  said  city ;  that  legal  notices 
like  the  one  in  the  case  at  bar  have  been  made  and 
published  in  said  newspaper,  as  well  as  legal  notices 
advertising  sheriff's  sales  of  real  estate,  and  sales  by 
executors  or  commissioners,  and  notice  of  appoint- 
ments of  administrators  and  executors;  that  it  also 
contains  varied  advertising  matter,  confined  to  no  one 
calling  or  trade,  but  such  as  is  found  in  newspapers  of 
general  circulation;  that  there  is  also  published  in  it 
news  and  information  of  a  general  character,  snch  as 
is  published  in  other  newspapers  of  general  circula- 
tion, and  of  interest  to  the  general  reader. 

A  copy  of  The  Daily  Reporter  was  also  filed  as  an 
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exhibit,  and  shows  the  general  character  of  the  paper 
to  be  such  as  is  above  set  forth. 

We  think  that  the  foregoing  evidence  shows,  as  the 
court  found,  that  the  publication  in  question  is  a 
"newspaper  of  general  circulation,"  "printed  in  the 
English  language  and  published  in  the  county."  Such 
notice  would  not,  of  course  authorize  a  personal  judg- 
ment in  the  main  action  against  appellant,  who  is  a 
non-resident,  but  only  a  judgment  in  attachment 
against  his  property,  and  also  support  the  proceedings 
and  judgment  against  the  garnishee  defendant.  22 
Am.  and  Eng.  Ency.  of  Law,  135. 

By  a  "newspaper  of  general  circulation,"  the  legis- 
lature certainly  did  not  intend  a  newspaper  read  by 
all  the  people  of  the  county.  As  a  matter  of  fact, 
every  newspaper  is,  in  greater  or  less  degree,  devoted 
to  some  special  interest.  No  one,  however,  would 
claim  that  because  a  newspaper  should,  for  example, 
be  the  organ  of  a  certain  political  party,  and  especially 
devoted  to  the  interests  of  such  party,  it  would  not 
therefore  be  a  newspaper  of  general  circulation.  Yet 
such  a  newspaper  is,  to  a  large  extent,  read  only  by  the 
members  of  the  political  party  whose  doctrines  are 
advocated  and  expounded  in  its  columns. 

There  is  no  doubt  that  where  a  publication  is  de- 
voted purely  to  a  special  purpose  it  would  be  an  unfit 
medium  to  reach  the  general  public.  A  medical,  liter- 
ary, religious,  scientific,  or  legal  journal,  is  profess- 
edly but  for  one  class,  and  that  class  but  a  compara- 
tively small  part  of  the  whole  population;  and  it 
would  be  manifestly  unjust,  as  well  as  against  the  let- 
ter and  spirit  of  the  statute,  to  use  such  a  journal  for 
the  publication  of  a  notice  affecting  the  property  or 
personal  rights  of  citizens  in  general.  The  newspaper 
before  us,  however,  is  no  such  professional  or  class 
journal.    While  it  is  a  law  publication,  in  a  certain 
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sense,  and  of  particular  interest  to  the  legal  profes- 
sion, yet  its  character,  as  shown  by  the  evidence, 
makes  it  of  general  interest  to  the  community  at  large, 
especially  to  that  part  of  the  community  likely  to  be 
concerned  with  matters  in  courts  and  other  public 
business.  Indeed,  it  would  seem  that  this  newspaper 
is  quite  as  likely  as  any  party,  or  other  paper  of  gen- 
eral circulation  to  reach  the  particular  persons  inter- 
ested in  the  proceeding  before  the  court;  and,  conse- 
quently, that  the  spirit  of  the  statute  is  quite  as  well 
served  as  could  be  if  the  notice  were  published  else- 
where. Its  special  purpose  is  to  give  the  news  of  the 
courts,  and  to  circulate  this  news  generally  amongst 
all  those,  who,  whether  of  the  legal  profession  or  not, 
may  be  interested  in  such  proceedings.  We  are,  there- 
fore, unable  to  see  how  the  end  proposed  in  the 
statute,  namely,  to  reach  by  publication  a  party  inter- 
ested in  a  suit  in  court,  could  be  better  attained  than 
by  publication  in  this  newspaper. 

Wherever  the  question  has  been  before  the  courts, 
the  holding,  so  far  as  we  have  been  able  to  learn,  has 
been,  that  publications  such  as  the  i)eriodical  here 
under  consideration,  ephemeral  in  form,  issued  at 
short  intervals,  devoted  to  the  general  dissemination 
of  legal  news,  and  containing  other  matter  of  general 
interest  to  the  public,  are  newspapers  in  the  sense  con- 
templated in  statutes  providing  for  the  publication  of 
legal  notices  to  parties  interested  in  proceedings  be- 
fore the  courts.  See  Kellogg  v.  CarricOy  47  Mo.  157; 
Benkendorf  v.  Vincenz^  52  Mo.  441 ;  Kerr  v.  HitU  75 
HI.  51 ;  Railton  v.  Laiider^  126  HI.  219;  Maass  v.  Hess^ 
140  HI.  576 ;  Lynch  v.  Durfee,  101  Mich.  171. 

The  case  of  Beecher  v.  Stephens^  25  Minn.  146,  even 
if  not  overruled  by  subsequent  decisions,  does  not 
seem  to  be  in  conflict  with  the  other  cases  cited.  In 
that  case  the  Northwestern  Reporter,  a  periodical  de- 
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voted  almost  wholly  to  the  publication  of  the  general 
laws  of  the  state  and  of  the  decisions  of  the  courts  of 
Minnesota  and  Wisconsin,  was  held  not  to  be  such  a 
newspaper  as  provided  for  by  the  statute  concerning 
publication  of  legal  notices.  We  have  already  seen 
that  a  purely  professional  journal,  whether  legal,  med- 
ical, religious  or  other  like  character,  cannot  be  con- 
sidered as  a  "newspaper  of  general  circulation,^'  so  as 
to  make  it  suitable  for  the  publication  of  legal  notices. 
Neither,  of  course,  would  a  publication  of  a  legal 
notice  in  a  Sunday  paper  be  suflScient,  even  though  the 
pai)er  were  not  a  religious  journal.  Shato  v.  Williams^ 
87  Ind.  158  (44Am.  Rep.  756). 

The  purpose  of  the  statute,  namely,  that  notice  may 
reach  the  party  intended,  should  be  kept  in  view.  So 
it  has  been  held  that  where  the  publication  has  been 
made  by  design  in  an  obscure  paper,  with  the  obvious 
intent  to  avoid  giving  actual  notice  to  the  party  in  in- 
terest, the  proceedings  based  upon  such  notice  may  be 
held  voidable,  even  though  the  letter  of  the  statute  has 
been  observed.  Webber  v.  Curtiss^  104  IlL  309;  Briggs 
V.  BriggSy  135  Mass.  306. 

In  the  case  before  us,  the  newspaper  circulates,  to 
a  great  extent,  among  persons  whose  business  it  is  to 
carefully  watch  the  proceedings  of  the  courts;  and 
through  such  persons,  if  nat  directly,  those  interested 
are  better  enabled  to  receive  knowledge  of  the  matter 
before  the  court  than  if  the  notice  were  printed  in  a 
newspaper  whose  readers  might  not  give  so  much  at- 
tention to  court  proceedings. 

We  think  the  notice  by  publication  in  this  case  was 
good. 

Judgment  a£9rmed. 
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166  iw|  Statutory  Construction.— A  Statute  May  be  Uruxnutitutumai  in 

145    50o{  Part,  and  Valid  as  to  Residue,^  A  statute  may  be  unoonstitatioiial 

168    579  lj^  p^j^  j^^  valid  as  to  the  residue,  and  if  the  unoonstitutional  por- 

tions can  be  stricken  out,  and  still  leave  an.  operative  statute,  the  un- 
constitutional portions  must  be  regarded  as  eliminikted  and  the  re- 
mainder be  enforced. 
Cities. — Annexation  of  Territory, — Corporate  Boundaries. — Statute 
Construed. — Indianapolis  Charter, — Sections  87  and  88,  Act  of 
1801  (Acts  of  1891,  p.  187;  sections  8808,  8809,  Bums'  R.  S.  1894), 
providing  for  the  annexation  of  territory  by  the  common  oouncO, 
and  granting  the  right  of  appeal  to  the  resident  freeholders  cmly, 
is  not  a  grant  to  any  citizen,  or  class  of  citizens,  privileges  or  im- 
munities, which,  upon  the  same  terms,  do  not  equally  belong  to  all 
citizens,  and  not  in  conflict  with  section  28,  of  article  1,  of  the  State 
Constitution,  nor  with  the  clause  in  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States,  which  provides,  that:  "  nor 
shall  any  State  deprive  any  person  of  life,  liberty,  or  property, 
without  due  process  of  law,  nor  deny  to  any  person  within  its  juiis- 
diction  the  equal  protection  of  the  laws." 


From  the  Marion  Circuit  Court  Reversed* 
J,  B.  Curtis^  for  appellants. 
A,  J,  Beveridge^  for  appellee. 

McCabe,  J. — The  appellee  and  another,  whose 
death  was  suggested  of  record  in  the  court  below  be- 
fore judgment,  sued  the  appellant,  Taggart,  as  aud- 
itor, and  the  appellant,  the  city  of  Indianapolis,  to  en- 
join each  of  them  from  extending  certain  described 
lands  upon  the  tax  duplicate  of  the  county  and  city 
as  city  property. 

It  is  shown  that  the  threatened  extension  was 
about  to  be  made  by  virtue  of  the  annexation  of  cer- 
tain contiguous  territory  to  said  city,  which  included 
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seventy-five  acres  of  unplatted  farm  land  belonging 
to  the  plaintiffs.  That  such  annexation  was  claimed 
by  the  defendants  to  have  been  effected  by  virtue  of 
an  ordinance  adopted  and  passed  by  the  common 
council  of  said  city  November  8, 1893,  under  and  pur- 
suant to  the  provisions  of  sections  37  and  38,  of  the 
charter  of  said  city,  approved  March  6,  1891.  Acts 
1891,  p.  137;  R.  S.  1894,  sections  3808, 3809. 

The  circuit  court  overruled  separate  demurrers  by 
each  of  the  defendants  to  the  complaint,  assigning  in- 
sufficiency of  the  facts  stated  therein  to  constitute  a 
cause  of  action  against  each,  and  said  defendants  de- 
clining to  plead  over  and  standing  on  their  demurrers, 
the  court  entered  a  decree,  perpetually  enjoining  both 
defendants  from  entering  said  lands  upon  said  dupli- 
cates for  the  purposes  of  city  taxation,  as  prayed  for 
in  the  complaint. 

The  right  to  tax  the  property  for  city  purposes  is 
not  questioned  on  account  of  any  formal  or  substan- 
tial defect  in  the  ordinaJice  of  annexation,  or  for  want 
of  the  observance  of  any  legal  requirements  in  the 
passage  of  the  ordinance,  either  formal  or  substantial, 
but  it  is  claimed  that  the  defect  is  in  the  sections  of 
the  statute  above  referred  to,  constituting  a  part  of 
the  city  charter. 

The  contention  is  that  said  sections  are  void  be- 
cause they  violate  the  constitution  of  the  State  and 
the  United  States. 

The  first  section  above  mentioned  provides  that  "the 
common  council  shall  have  power,  by  ordinance,  to 
declare  and  define  the  entire  corporate  boundaries  of 
such  city.  ♦  ♦  ♦  Such  ordinance  ♦  ♦  ♦  may  in- 
clude contiguous  territory,  whether  platted  or  not, 
not  previously  annexed.  ♦  ♦  ♦  Said  common  coun- 
cil may  also,  by  separate  ordinance,  not  purporting  to 
define  the  entire  boundaries  of  such  city,  annex  con- 
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tiguous  territory,  whether  platted  or  not,  to  such  city, 
and  ♦  ♦  ♦  shall  be  conclusive  evidence  *  ♦  * 
that  the  territory  therein  des'cribed  was  properly  an- 
nexed and  constitutes  a  part  of  such  city,  except  as 
provided  in  the  next  section." 

The  next  section  provides,  among  other  things,  that 
"whenever  such  territory  *  *  is  unplatted  ground, 
*  *  *  an  appeal  may  be  taken  from  such  annexation, 
by  one  or  more  resident  freeholders,  in  the  territory 
sought  to  be  annexed,  filing  their  remonstrance  in 
writinjg  against  such  annexation,  together  with  a  copy 
of  such  ordinance,  in  the  circuit  or  superior  courts  of 
the  county  where  such  territory  is  situated;  •  •  ♦ 
such  written  remonstrance  or  complaint  shall  state 
the  reason  why  such  annexation  ought  not  in  justice 
to  take  place.  ♦  ♦  ♦  The  court  shall  thereupon  pro- 
ceed to  hear  and  determine  such  appeal  without  the 
intervention  of  a  jury,  and  shall  give  judgment  upon 
the  question  of  such  annexation  according  to  the  evi- 
dence which  either  party  may  introduce,  relevant  to 
the  issue.  If  the  court  should  be  satisfied,  upon  the 
hearing  that  less  than  75  per  cent  of  the  resident 
freeholders  of  the  territory  sought  to  be  annexed  have 
remonstrated,  and  that  the  adding  of  such  territory  to 
the  city  will  be  for  its  interest  and  will  cause  no  mani- 
fest injury  to  the  persons  owning  real  estate  in  the 
territory  sought  to  be  annexed,  he  shall  so  find,  and 
said  annexation  shall  take  place.  If  the  court  shall 
be  satisfied  that  75  per  cent  or  more  of  the  resident 
freeholders  of  the  territory  sought  to  be  annexed  have 
remonstrated,  then  such  annexation  shall  not  take 
place,  unless  the  court  shall  find  from  the  evidence 
that  the  prosperity  of  such  city  and  territory  will  be 
materially  retarded  and  the  safety  of  the  inhabitants 
and  property  thereof  endangered  without  such  an- 
nexation." 
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The  complaint  alleges  that  the  plaintiffs,  though 
owners  of  the  unplatted  ground  in  question,  included 
in  the  territory  annexed,  were,  and  are,  not  residents 
within  said  territory,  but  were,  and  are,  residents 
within  the  city  of  Indianapolis.  It  is  contended,  there- 
fore, that  as  the  right  of  appeal  is  given  only  to  resi- 
dent freeholders  in  the  territory  sought  to  be  an- 
nexed, and  the  same  right  impliedly  denied  to  owners 
of  land  in  the  territory  who  do  not  reside  therein,  they 
are  denied  the  equal  protection  of  the  law,  their  prop- 
erty taken  without  due  process  of  law,  and  that  priv- 
ileges and  immunities  are  granted  to  such  resident 
owners  which  are  denied  to  the  plaintiffs  on  the  same 
terms. 

It  is  urged,  at  great  length  and  with  much  ability, 
that  the  sections  are  void  because  they  violate  section 
23  of  Article  1,  of  the  State  constitution,  which  pro- 
vides that:  "The  General  Assembly  shall  not  grant 
to  any  citizen,  or  class  of  citizens,  privileges  or  im- 
munities which,  upon  the  same  terms,  shall  not 
equally  belong  to  all  citizens." 

If  we  were  to  concede  that  the  statute  in  question, 
giving  the  right  of  appeal  to  residents  and  in  denying 
the  same  right  to  landowners  not  residing  within  the 
territory  in  question,  is'  a  violation  of  the  constitu- 
tional provision  quoted,  it  does  not  follow  that  the 
appellee's  contention  can  be  upheld  that  the  whole  of 
both  sections  of  the  act  (the  charter)  are  void.  A 
statute  may  be  unconstitutional  in  part  and  valid  as 
to  the  residue.  Clark  v.  ElliSy  2  Blackf.  8 ;  Madison, 
etc.,  B.  R.  Co.  V.  Whiteneck,  8  Ind.  217 ;  State  v.  New- 
ton, 59  Ind.  178 ;  Wallace  v.  Board,  etc, ,  37  Ind.  383 ; 
Campbell  v.  Dwiggins,  Treas.,  83  Ind.  473;  Ingerman 
V.  Noblesville  Tp.,  90  Ind.  393 ;  City  of  Indianapolis  y. 
Bieler,  138  Ind.  30. 
Vol.  145—38 
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If  the  unconstitutional  portions  of  a  statute  can  be 
stricken  out  and  still  leave  a  complete  statute,  the 
unconstitutional  portions  must  be  regarded  elim- 
inated and  the  remainder  of  the  ertatute  must  be  en- 
forced. State^  ex  reZ.,  v.  Blend j  121  Ind.  614;  Staie^ 
ex  relj  v.  Oorhy^  122  Ind.  17. 

The  only  part  of  the  statute  here  in  question,  that 
can  at  all  be  regarded  as  in  conflict  with  the  consti- 
tutional provision  quoted,  is  that  part  giving  a  right 
of  appeal  only  to  the  resident  freeholders.  That  part 
of  the  statute  may  be  eliminated  without  in  any  way 
impairing  the  force  of  the  provisions  authorizing  the 
common  council  to  annex  the  territory.  That  part  of 
the  statute  being  eliminated,  there  is  no  discrimina- 
tion between  resident  and  non-resident  owners  of  un- 
platted land  within  the  territory  to  be  annexed.  They 
are  all  treated  as  the  owners  of  platted  ground  within 
the  territory  to  be  annexed,  namely,  given  no  right 
of  appeal  whatever. 

It  is  established  law  that  territory  may  be  annexed 
to  a  city,  with  or  without  the  consent  of  the  inhab- 
itants of  the  territory  affected.  15  Am.  and  Eng. 
Ency.  of  Law,  1007-1009,  and  authorities  there  cited; 
Stils  et  ah  v.  City  of  Indianapolis  et  al.,  55  Ind.  515,  and 
authorities  there  cited. 

Appellee^s  learned  counsel  concedes  this  to  be  the 
law,  but  contends  that  the  right  of  appeal  being  given 
to  one  class  of  owners,  such  right  must  be  given  to  all, 
or  the  statute  will  be  unconstitutional  and  void. 

But  we  are  of  opinion  that  the  provision  as  to  appeal 
is  not  in  conflict  with  the  section  of  the  bill  of  rights 
quoted  above. 

The  ultimate  right  of  annexation  is  made  to  depend 
practically  upon  the  voice  of  75  per  cent  of  the  resi- 
dent freeholders  in  the  territory  to  be  affected.  It  is 
the  convenience,  safety,  and  well-being  of  the  inhab- 
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itants  of  the  territory  to  be  affected  on  the  one  hand^ 
and  that^  of  the  city  on  the  other,  that  the  statute 
makes  the  criterion  for  determining  the  question  of 
annexation.  And  in  order  to  insure  permanency  of  in- 
terest in  the  inhabitants  that  are  given  a  voice  on  the 
question,  they  are  required  to  be  freeholders. 

The  convenience,  safety,  and  protection  of  a  resi- 
dent landowner  in  the  territory  may  be,  and  very 
likely  is,  different  from  that  of  a  non-resident  land- 
owner in  the  territory.  The  one  may  be  interested  in 
and  need  police  and  fire  protection,  water,  light,  and 
gas,  which  the  city  might  afford  to  him  on  slight  cost, 
whereas  the  non-resident  might  not  desire  or  have  any 
use  for  such  things,  and  hence,  ought  no  more,  in 
justice,  to  have  a  voice  in  preventing  the  residents 
from  securing  these  advantages,  than  he  should  be  al- 
lowed a  vote  on  the  levy  of  a  local  school  tax  in  that 
territory,  simply  because  he  owned  property  therein. 
Therefore,  the  grant  of  the  right  of  appeal  to  the  resi- 
dent freeholders  only  is  not  a  grant  to  any  citizen  or 
class  of  citizens  privileges  or  immunities  which,  upon 
the  same  terms,  do  not  equally  belong  to  all  citizens. 

The  terms  upon  which  they  are  to  have  a  voice  in 
the  annexation  is  such  an  interest  therein  as  a  resi- 
dent ha& 

But  it  is  insisted  that  the  non-resident  has  an  inter- 
est as  a  taxpayer.  His  relation  to  the  public  or  to  the 
State  as  a  taxpayer  is  not  changed  by  being  trans- 
ferred from  one  political  subdivision  of  the  State  to 
another.    Stilz  et  al.  v.  City  of  Indiunapolis  et  al.j  supra. 

It  is  true,  such  transfer  makes  him  liable  to  taxa- 
tion in  the  city,  but  it  only  changes  his  liability  as  to 
local  taxation.  His  liability  to  State  and  county  taxa- 
tion remains  unchanged.  While  annexation  makes 
him  liable  to  city  taxation  for  local  purposes,  he  is 
freed  from  local  taxation  in  the  township  or  political 
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subdivision  wherein  he  was  taxed  before  annexation. 
But  it  is  earnestly  urged  that  city  taxation  fnust  be  so 
much  higher  in  the  city  than  outside  of  it  that  his 
rights  as  to  the  burdens  of  taxation  are  seriously  and 
materially  affected  by  annexation. 

That,  however,  is  a  matter  that  the  courts  can  take 
no  judicial  cognizance  of,  unless  they  also  take  cog- 
nizance of  the  fact  that  the  benefits  to  be  derived  from 
the  expenditure  of  public  money  raised  by  taxation  in 
the  city  would  be  correspondingly  increased,  so  that  in 
either  event  the  rights  of  such  taxpayer  are  not  af- 
fected by  such  transfer.  Stilz  et  al  v.  City  of  Indian- 
apolis et  alj  supra;  Kelly  v.  City  of  Pittsburgj  104 
U.  S.  78. 

What  we  have  already  said  almost  disposes  of  the 
alleged  conflict  of  the  statute  with  the  clause  in  the 
fourteenth  amendment  to  the  Constitution  of  the 
United  States,  which  provides  that:  "nor  sliall  any 
state  deprive  any  person  of  life,  liberty  or  property, 
without  due  process  of  law,  nor  deny  to  any  person 
wuthin  its  jurisdiction  the  equal  protection  of  the 
laws.''  Due  process  of  law  and  equal  protection  of  the 
laws  are  distinct  and  independent  rights  secured  to 
each  individual  by  this  constitutional  provision,  as 
appellee's  learned  counsel  contends. 

But  it  results  almost  inevitably  from  what  we  have 
before  said,  that  annexation  of  territory  to  a  city  is 
not  a  taking  of  the  property,  nor  does  it  deprive  any 
l>erson  of  his  property.  Such  is  now  the  settled  law  in 
this  State  and  by  the  Supreme  C5ourt  of  the  United 
States.  Kelly  v.  Pittsburg,  supra;  Stilz  et  al.  v.  City 
of  Indianapolis  et  al, ,  supra ;  State,  ex  reh ,  v.  Cin- 
cinnati, 27  L.  E.  A.  87,  and  note ;  1  Beach  Pub.  Corp., 
section  398  and  authorities  there  cited. 

Therefore,  there  is  no  quesrtion  of  due  process  of  law 
involved  in  the  case. 
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The  constitution  of  Missouri  gives  the  right  of  ap- 
peal from  the  circuit  to  the  Supreme  Court  of  the 
state,  except  in  certain  counties,  including  St.  Louis 
and  some  others  adjacent  thereto  named,  and  the  city 
of  St  Louisw  In  those  counties,  and  in  that  city,  an 
appeal  lies  to  the  St.  Louis  Court  of  Appeals  instead 
of  the  Supreme  Court  of  the  state.  The  Supreme  Court 
of  the  United  States  held  this  no  denial  of  the  equal 
protection  of  the  law.  Mis-^vri  v.  LeiciSy  101  U.  S. 
22.  In  Hayes  v.  Missouri,  120  U.  S.  68,  Mr.  Justice 
Field,  speaking  for  the  court,  said:  "The  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States 
does  not  prohibit  legislation  which  is  limited,  either 
in  the  objects  to  which  it  is  directed,  or  by  the  territory 
within  which  it  is  to  operate.  It  merely  requires  that 
all  persons  subjected  to  such  legislation  shall  be 
treated  alike,  under  like  circumstances  and  conditions, 
both  in  the  privileges  conferred  and  the  liabilities  im- 
I>o»ed.''  To  the  same  effect  are  McPherson  v.  Blackery 
146  U.  S.  1;  Soon  ning  v.  Crowley,  113  U.  S.  703.  We 
have  already  seen  that  all  owners  of  land  in  the  ter- 
ritory to  be  annexed  are,  by  the  statute  in  question, 
treated  alike  under  like  circumstances  and  conditions, 
and  hence  it  does  not  deprive  anyone  of  the  equal  pro- 
tection of  the  laws. 

Therefore,  the  statute  does  not  violate  the  four- 
teenth amendment  to  the  Constitution  of  the  United 
States. 

It  follows,  from  what  we  have  said,  that  the  com- 
plaint of  the  appellee  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  therefore  the  circuit 
court  erred  in  overruling  the  demurrer  thereto. 

The  judgment  is  reversed  and  the  cause  remanded, 
with  instructions  to  sustain  the  demurrer  to  the 
complaint 
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State,  ex  rel.  DAvrosoN,  v.  Miller,  Treasurer. 

[No.  17,470.     Filed  June  9,  1896.] 

Delinquent  Taxes. — Deduction  of  frani  County  Ortfer.— DeMnqnent 
taxes  against  the  payee  of  a  county  order  may  be  deducted  by  the 
county  treasurer  from  an  order  presented  for  payment  where  such 
6rder,  issued  and  accepted  by  the  payee,  contained  the  provision  that 
the  same  was  allowed  subject  to  all  delinquent  taxes  owing  by 


Prom  the  Tippecanoe  Circuit  Court.  Affirmed. 
fl,  P.  DavidsoUy  for  appellant. 

W.  A.  Ketcham,  Attorney-General,  J.  B.  Milner  and 
W,  R.  Harrison^  for  appellee. 

Monks,  C.  J. — Upon  motion  and  affidavit  of  relator, 
an  alternative  writ  of  mandate  was  issued  by  the 
court  below,  commanding  appellee,  treasurer  of  Tippe- 
canoe county,  to  pay  relator  certain  county  orders, 
payable  to  the  relator  for  services  as  coroner  of  said 
county,  or  show  cause,  etc.  Appellee  appeared  and 
filed  a  return  to  said  writ,  which  was  in  subHtance  that 
said  warrants  were  issued,  subject  to  all  delinquent 
taxes  owing  by  relator  for  State,  county,  township, 
and  other  purposes,  and  that,  at  the  time  the  relator 
presented  the  county  orders  mentioned  to  appellee 
and  demanded  payment,  that  there  was  in  the  hands 
of  appellee,  for  collection,  delinquent  taxes  against 
the  relator  which  amounted  to  f31.97,  certified  by  the 
auditor  of  said  county  as  correct  after  the  third  Mon- 
day in  April,  1893;  that  when  said  relator  presented 
said  county  orders  for  payment,  appellee  offered  to  pay 
the  same  less  the  amount  of  relator's  delinquent  taxes 
and  to  give  him  a  receipt  for  said  taxes,  but  relator  re- 
fused to  accept  such  payment  or  permit  such  deduc- 


MAY  TERM,  1896— Vol.  145.  599 

state,  ex  rel.  Davidson,  v.  Miller,  Treasurer. 

tion;  that  appellee,  as  sucli  treasurer,  has  at  all  times 
been  ready  and  willing  to  pay  said  county  orders,  by 
giving  said  relator  tax  receipts  for  said  delinquent 
taxes,  and  to  pay  him  the  balance  due  on  said  orders 
when  presented  for  payment.  To  this  return  a  de* 
murrer  for  want  of  facts  was  filed  and  overruled,  to 
which  ruling  an  exception  w^as  taken.  Appellant  re- 
fusing to  plead  further,  judgment  was  rendered  in 
favor  of  appellee. 

The  only  error  assigned  calls  in  question  the  action 
of  the  court  in  overruling  appellant's  demurrer  to  the 
return  to  the  alternative  writ. 

The  relator  admits,  by  his  demurrer,  that  when  he 
presented  his  orders  to  appellee  that  he  justly  owed 
f31.97  delinquent  taxes,  and  that  the  same  was  prop- 
erly in  appellee's  hands  for  collection,  and  also  that 
said  w^arrants  issued  to  and  accepted  by  him  con- 
tained a  provision  that  the  amount  stated  in  each  was 
allowed  subject  to  all  delinquent  taxes  owing  by  re- 
lator, the  payee  of  said  warrants,  for  State,  county, 
township,  and  other  purposes. 

Appellant  having  accepted  said  warrants  contain- 
ing the  provision  that  his  delinquent  taxes  should  be 
deducted  before  payment  to  him,  that  is,  that  said 
taxes  should  be  a  payment  on  the  warrants  for  the 
amount  thereof,  he  is  bound  thereby.  His  rights  are 
governed  by  the  terms  of  the  warrants  he  seeks  to 
enforce. 

He  was  only  entitled  to  demand  and  receive  from  ap- 
pellee, as  county  treasurer,  the  amount  of  said  war- 
rants lees  his  delinquent  taxes.  The  duty  of  xippellee, 
under  the  provisions  of  the  warrants,  was  to  give  ap- 
pellee a  receipt  for  the  amount  of  his  delinquent  taxes 
and  pay  the  balance  due  on  the  warrants  in  money. 
This  the  appellee,  as  shown  by  the  return  to  the  al- 
ternative writ,  offered  to  do. 


600  SUPREME  COURT  OF  INDIANA, 

Morgan  et  cU,  ti  Worden  et  al. 

Whether  the  board  of  commissioaers  erred  in  allow- 
ing relator's  claim  subject  to  the  payment  af  the  de- 
linquent taxes  is  not  the  question  here.  If  the  allow- 
ances were  so  made  to  the  relator  by  the  board  of 
commissioners  and  were  erroneous^  the  same  could 
have  been  corrected  by  an  appeal  to  the  circuit  or 
superior  court 

By  accepting  the  warrants  containing  the  provisions 
named,  issued  by  the  auditor  on  said  orders  of  allow- 
ance, the  relator  agreed  thereto,  and  cannot  now  com- 
plain. He  predicates  his  right  to  recover  in  this  action 
upon  said  warrants,  and  can  only  recover  according 
to  the  terms  thereof. 

Theire  was  no  error,  therefore,  in  overruling  the  de- 
murrer to  the  return  to  the  alternative  writ 

Judgment  affirmed. 


i47_So  Morgan  et  al.  v.  Worden  et  al. 

146    600 
154    228 

"g  «»  [No.  15.820.    Filed  November  22,  1892.] 

145    6U0 
157      18 

^  ^^  Special  FimyisG.^Practice.— Fraudulent  Contwyance.— When  there 

iao  AM  ^  ^  special  finding  of  facts  in  the  court  below,  this  court  considers 

onlj  the  inferential  or  ultimate  facts  it  contains  and  gives  no  heed 
to  mere  matter  of  evidence  ;  and  when  in  an  action  to  set  aside  a 
conveyance  as  fraudulent  the  special  finding  does  not  state  fraud  as 
an  ultimate  fact  the  action  must  fail. 
Chattel  Mortgage. — Fraudulent  Consideration. — Where  a  chattel 
mortgage  is  executed  to  secure  the  claim  of  several  creditors,  an 
honest  creditor  does  not  lose  his  security  because  the  mortgage  con- 
stituting the  security  embraces  the  separate  claim  of  a  party  who 
participated  with  the  mortgagor  in  perpetrating  a  fraud,  where 
such  claims  were  distinct  and  divisible. 
Voluntary  Assignment. — Mortgage. — Neither  the  execution  of  a 
mortgage  to  secure  an  existing  debt,  nor  the  transfer  of  a  specific 
chose  in  action  to  secure  or  pay  a  debt,  amounts  to  a  voluntary  as- 
signment within  the  meaning  of  the  statute  providing  for  voluntary 
assignments. 
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From  the  Allen  Superior  Court.    Affirmed, 
L.  M,  and  H,  W.  Ninde^  for  appellants. 
Worden  &  Morris^  for  appellees. 

Elliott,  J. — The  material  facts  stated  in  the  special 
finding  are  these:  In  July,  1887,  Harry  L.  Worden 
and  John  F.  Zent  formed  a  partnership  under  the 
firm  name  of  Worden  &  Zent.  Worden  borrowed  from 
his  mother  $1,000.00  and  executed  to  her  his  promis- 
sory note  for  that  sum.  The  appellants  sold  to  the  firm 
of  Worden  &  Zent  goods  to  the  value  of  $1,200.00. 
When  this  action  was  begun,  Worden  &  Zent  were  in- 
debted to  Mcintosh,  Huntington  &  Co.  in  the  sum  of 
$193.00,  and  to  other  persons  in  divers  sums.  Anna 
Worden,  the  mother  of  Harry  L.  Worden,  was  born 
in  the  year  1829.  On  the  2d  day  of  June,  1884,  James 
L.  Worden,  the  husband  of  Anna  Worden,  and  the 
father  of  Harry  L.  Warden,  died  intestate,  leaving  be- 
sides his  widow  and  the  son  just  named,  two  sons, 
(^harles  and  James.  The  three  sons  conveyed  to  their 
mother,  on  the  13th  day  of  June,  1884,  a  life-estate  in 
the  principal  part  of  the  real  estate  of  which  their 
father  died  seized.  On  the  2d  day  of  January,  1885, 
James  sold  his  interest  in  the  land  to  his  brothers, 
Harry  and  Charles.  Afterwards,  on  the  11th  day  of 
May,  1888,  the  mother  and  the  two  sons,  Charles  and 
Harry,  sold  and  conveyed  the  land  for  $10,000.00,  re- 
ceiving in  cash  the  sum  of  $4,000.00,  and  a  mortgage 
for  the  $3,500.00.  The  remainder  of  the  purchase- 
price  was  paid  by  the  assumption  by  the  purchaser  of 
an  incumbrance  upon  the  property.  The  cash  received 
was  paid  to  Mrs.  Worden,  who  used  $1,440.00  of  the 
money  in  paying  delinquent  taxes,  physicians^  charges 
and  living  expenses.  During  the  period  intervening 
between  January,  1886,  and  May,  1888,  Harry  L.  Wor- 
den became  indebted  to  his  mother,  in  addition  to  the 
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money  borrowed  of  her,  in  a  sum  aggregating  fSOO.OO. 
On  the  10th  day  of  May,  1888,  Harry  L.  Worden  ex- 
ecuted promissory  notes  to  his  mother  for  the  amount 
of  his  indebtedness,  which  accrued  after  the  date  of 
the  note  executed  for  the  money  borrowed.  In  pay- 
ment of  those  notes  and  of  (300.00  of  the  money  bor- 
rowed, he  assigned  to  his  mother  his  interest  in  the 
mortgage  heretofore  mentioned,  and  also  conveyed  to 
her  a  lot  in  the  city  of  Fort  Wayne.  On  the  same  day 
Worden  &  Zent  executed  to  the  appellants  and  other 
creditors  a  chattel  mortgage.  This  mortgage  was  ex- 
ecuted to  secure  the  claim  of  appellants,  the  re- 
mainder of  the  borrowed  money  due  Mrs.  Worden  and 
the  claims  of  other  creditors  of  the  firm  and  its  in- 
dividual members.  The  indebtedness  of  the  firm  of 
Worden  &  2^nt,  at  the  time  the  mortgage  was  exe- 
cuted, was  11,900.00.  On  the  day  the  chattel  mort- 
gage was  executed  Worden  &  Zent  assigned  its  prop- 
•  erty  to  one  of  its  creditors.  The  appellants  and  the  ap- 
pellees knew  of  the  indebtedness  and  insolvency  of 
Worden  &  Zent,  but  supposed  the  assets  of  the  firm 
would  pay  the  secured  claims.  The  appellants,  upon 
ascertaining  that  the  partnership  assets  were  insuffi- 
cient to  pay  their  claim,  repudiated  the  contract  under 
which  the  chattel  mortgage  was  executed.  For  some 
time  prior  to  May  10, 1888,  Worden  &  Zent  were  insol- 
vent. Charles  Worden  acted  as  the  attorney  for  his 
mother  and  his  brother.  The  assignment  and  the  con- 
veyance executed  by  Harry  L.  Worden  to  his  mother 
were  upon  a  fair  consideration,  and  they  were  exe- 
cuted to  constitute  her  a  preferred  creditor.  • 

The  court  stated  in  substance,  these  conclusions  of 
law:  1st  That  the  appellants  were  entitled  to  re- 
cover of  Worden  &  Zent  the  amount  of  their  claim, 
and  that  other  creditors  were  entitled  to  like  recov- 
eries upon  their  respective  claims.    2d.    That  the  con- 
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veyance  and  assignment  to  Anna  Worden  are  valid. 
3d.  That  a  note  for  fTO.OO,  executed  by  Zent  and  in- 
cluded in  the  chattel  mortgage  was  fraudulent. 

The  facts  stated  do  not  authorize  the  conclusion, 
even  as  matter  of  evidence,  that  either  Mrs.  Worden 
or  her  son  was  guilty  of  fraud.  The  finding  declares* 
that  the  assignment  and  the  conveyance  were  exe- 
cuted upon  a  fair  consideration  and  for  the  purpose 
of  preferring  Mrs.  Worden.  It  is  well  settled  that  an 
insolvent  debtor  may  prefer  a  creditor. 

We  cannot,  however,  resort  to  evidentiary  infer- 
enceSjfor  the  question  arises  upon  a  special  finding. 
Where  there  is  a  special  finding  the  court  considers 
only  the  inferential  or  ultimate  facts  it  contains  and 
gives  no  heed  to  mere  matters  of  evidence.  See  au- 
thorities cited  Elliott  App.  Proced.,  section  757. 
Under  this  settled  rule  it  has  been  often  held  that 
where  fraud  is  essential  to  a  recovery  it  must  be 
stated  as  an  inferential  or  ultimate  fact  Sickman  v. 
Wilhelm^  130  Ind.  480;  Farmers^  etc.y  Co.  v.  Canada, 
etc.,  Co.,  127  Ind.  260,  270;  Fletcher  v.  Martin,  126 
Ind.  55,  57;  Cicero  Township  v.  PicTcen,  122  Ind.  260; 
Kirkpatrick  v.  Reeves,  121  Ind.  280;  Wilson  v.  Camp- 
bell, 119  Ind.  286;  Phelps  v.  Smith,  116  Ind.  387;  Bar- 
tholomew V.  Pier  son,  112  Ind.  430;  Stix  v.  Sadler,  109 
Ind.  254;  Elston  v.  Castor,  101  Ind.  426. 

The  fact,  if  it  be  conceded  to  be  a  fact  well  found, 
that  Zent  was  guilty  of  fraud  in  executing  a  note  to 
his  father  for  $70.00  and  including  it  in  the  chattel 
mortgage,  could  not,  of  course,  affect  the  Wordens, 
nor  does  it  affect  the  result  in  this  case.  The  rights 
of  Mrs.  Worden  and  the  holder  of  the  note  executed 
by  Zent  were  distinct  and  severable,  and  as  to  her,  the 
chattel  mortgage  is  valid.  An  honest  creditor  does 
not  lose  his  security  because  the  mortgage  constitu- 
ting the  security  embraces  the  separate  claim  of  a 
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party  who  participated  with  the  mortgagor  in  perpe- 
trating a  fraud.  If  the  claims  and  actions  of  the  mort- 
gagees were  not  distinct  and  divisible  quite  anoth^ 
question  would  confront  us,  but  here  they  were  en- 
tirely separate  and  distinct.  It  is  settled  beyond  de- 
bate that  where  a  good-faith  creditor  has  no  knowL 
edge  of  the  fraudulent  intent  of  the  debtor  his  security 
is  valid.  Here,  Mrs.  Worden  was  the  holder  of  a  valid 
claim  against  one  of  the  mortgagors,  so  that  she  was 
not  a  voluntary  mortgagee,  and,  being  entirely  free 
from  any  wrong,  she  is  entitled  to  enforce  the  mort- 
gage so  far  as  it  secures  her  claim. 

Zent  was  not  guilty  of  fraud  in  joining  with  his 
partner  in  executing  a  mortgage  to  secure  a  debt 
justly  due  from  his  partner.  Fisher  v.  Syfers  et  a?.,  109 
Ind.  514.  And,  certainly,  Mrs.  Worden  was  not  guilty 
of  fraud,  since  she  did  no  more  than  accept  security 
for  a  debt  justly  due  her. 

A  pre-existing  debt  is  a  valuable  consideration  for 
a  contract.  Ilcwitt  v.  Poic^rs^  84  Ind.  295.  A  mortgage 
executed  to  secure  a  subsisting  debt  is  supported  by  a 
valuable  consideration,  but  it  will  not,  as  a  general 
rule,  prevail  against  one  who  occupies  the  favored 
lx>sition  of  a  bona  fide  purchaser.  Gilchrist  v.  GougK 
63  Ini  676,  584;  Btisenbarke  v.  Ramey^  53  Ind.  599; 

Dunham  v.  Craig,  79  Ind.  125.  The  appellants,  how- 
ever, are  in  no  sense  bona  fide  purchasers;  they  are 
ordinary  creditors,  and  against  them  a  mortgage  to  se- 
cure other  creditors  is  valid.  Boling  v.  Howell,  93  Ind. 
332;  Louthainy.  Miller^  85  Ind.  161. 

The  authorities  referred  to  by  appellants'  counsel 
do  not  oppose  our  conclusion. 

There  is  no  fact  stated  in  the  special  finding  indi- 
cating that  Worden  &  Zent  intended  or  designed  to 
defraud  the  appellants,  or  anyone  else,  from  whom 
they  might  subsequently  purchase  goods,  so  that  the 
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authorities  cited  was  bearing  upon  that  point  are  not 
relevant. 

There  was  no  assignment  for  the  benefit  of  cred- 
itors under  the  statute  providing  for  voluntary  as- 
signments by  insolvent  debtors.  The  execution  of  a 
mortgage  to  secure  an  existing  debt  is  not  such  an 
assignment,  nor  is  the  transfer  of  a  specific  chose  in 
action  to  secure  a  debt,  or  to  pay  a  debt,  a  voluntary 
assignment  under  the  statute.  Oilbert  Assn.  v.  Mc- 
Corkle  et  aZ.,  110  Ind.  215;  Cushman  v.  Gephart^  97 
Ind.  46;  Camahan  v.  Schwab^  127  Ind.  607,  and  cases 
cited. 

It  is  unnecessary  to  decide  whether  the  appellants 
are  in  a  situation  to  impeach  the  chattel  mortgage 
they  assisted  in  procuring,  for,  irrespective  of  the 
question  of  estoppel,  this  appeal  must  fail. 

Judgment  affirmed. 


Heim  v.  State,  ex  rel.  Brammer. 

[No.  17,876.     FQed  September  23,  1896.] 

County  Commissioners.  —  Court.  —  Temi. — Session. — Statutes  Con- 
strued, — Terms  of  commissioners'  court,  as  are  provided  by  section 
7821,  Bums'  R.  S.  18d4  (section  6736,  R.  S  1881),  imply  periods  of 
prescribed  duration;  while  a  special  "session"  of  such  court  as 
provided  by  sections  5917,  7822,  Bums'  R.  S.  1894,  implies  a  period 
of  such  duration  as  might  be  found  necessary  to  the  accomplish- 
ment of  the  objects  in  view. 

Same. — Special  Session. — Appointment  of  Township  Trustee, — At  the 
special  August  session  of  the  board  of  county  commissioners  for  the 
pur|K)se  of  receiving  the  reports  of  township  trustees  as  provided  by 
section  5917,  R.  S.  1894,  such  board  has  no  authority  to  fill  a  vacancy 
in  the  office  of  township  trustee. 

From  the  Warrick  Circuit  CJourt  Reversed. 
Hatfield  &  Hemenway^  for  appellant. 
J,  B.  Handy^  C.  W.  Armstrong^  J.  B.  Wilson,  J.  L. 
Taylor  and  C.  W.  Handy y  for  appellee. 
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Hackney,  J. — At  the  November,  1894,  election,  one 
Nicholas  Fehd  was  elected  trustee  of  Campbell  town- 
ship, in  Warrick  county,  and,  after  having  assumed 
tne  duties  of  said  office,  on  the  8th  day  of  August, 
1895,  he  tendered  to  the  board  of  commissioners  of 
said  county  his  resignation  from  said  office.  By  rea- 
son of  a  supposed  inform  alil^,  in  addressing  said 
resignation  to  the  board  instead  of  the  county  auditor, 
said  Fehd  did,  on  the  9th  day  of  August,  1895,  tender 
his  resignation  of  said  office  addressed  to  said  auditor, 
and  asked  it  to  be  submitted  to  said  board.  On  said 
8th  and  9th  days  of  August,  1895,  said  board  of  com- 
missioners was  in  session  pursuant  to  the  require- 
ments of  section  5917,  Bums'  R.  S.  1894,  and  on  each  of 
said  days,  said  resignations  respectively  having  been 
submitted  to  them,  did  designate  and  appoint,  to  fill 
the  vacancy  caused  by  said  resignations,  the  relator, 
Frederick  Brammer,  who,  as  to  each  of  said  two  ap- 
pointments, filed  wuth  said  auditor  an  oath  of  office  and 
an  ample  bond.  But,  deeming  it  his  duty  to  fill  said 
vacancy,  said  auditor  refused  to  approve  said  bonds 
or  either  of  them,  and,  on  the  9th  day  of  August,  1894, 
made  the  appointment  of  the  appellant,  Constantine 
Heim,  to  fill  said  vacancy.  Heim  qualified,  gave  bond 
and  entered  upon  the  duties  of  said  office.  Brammer 
demanded  said  office  from  him;  sued  the  auditor,  at 
the  September  term,  1895,  of  the  circuit  court,  to  re 
quire  the  approval  of  said  two  bonds;  and,  having 
thereby  obtained  the  approval  of  said  bonds,  he  again, 
on  the  22d  day  of  November,  1895,  demanded  from 
the  appellant  the  possession  of  said  office,  and,  on  the 
29th  day  of  November,  1895,  instituted  this  suit  to 
oust  the  appellant  from  said  office.  The  questions 
arising  upon  the  record  are  assigned  upon  the  rulings 
of  the  circuit  court  in  overruling  the  appellant's  de- 
murrer to  the  complaint,  and  in  sustaining  the  appel- 
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lee's  demurrer  to  the  appellant's  answer.  The  facts 
as  we  have  stated  them,  so  far  as  they  relate  to  the 
appointment  of  the  relator,  are  stated  in  the  com- 
plaint, and  so  far  as  they  relate  to  the  appointment 
of  the  appellant  are  alleged  in  the  answer. 

Briefly  stated,  the  question  at  issue  is  as  to  where, 
under  the  circumstances,  the  power  to  fill  the  vacs^ncy 
was  lodged.  By  section  8071,  Burns'  R.  S.  1894  (sec- 
tion 5996,  R.  S.  1881),  it  is  provided  that  "All  vacancies 
in  the  ofl&ce  of  township  tnistee  shall  be  filled  by  the 
board  doing  county  business  in  term  time,  or  by  the 
auditor  in  vacation."  By  section  5917,  R.  S.  1894, 
the  board  is  required  to  "hold  a  session"  on  the 
first  Monday  of  August,  to  receive  the  reports  of  trus- 
tees, of  receipts  and  expenditures  of  school  revenues 
for  the  year  ending  on  the  31&t  day  of  July. 

The  terms  of  the  commissioners'  court  are  required 
to  be  held  in  March,  June,  September,  and  December. 
Burns'  R.  S.  1894,  section  7821  (R.  S.  1881,  section 
5736).  Such  terms  have  always  been  recognized  by 
the  courts,  the  legal  profession  and  the  public  as  the 
regular  terms.  They  are  regular  in  the  sense  of  occur- 
ring with  uniformity  upon  the  periods  prescribed,  and 
they  are  general  in  the  sense  that  the  general  public 
business,  within  the  jurisdiction  of  that  court,  may 
then  be  transacted.  "Special  sessions  of  the  board 
•  *  *  may  be  called  whenever  the  public  interest 
requires  it,  *  by  the  county  auditor."  Burns'  R.  S. 
1894,  section  7822  (R.  S.  1881,  section  5737).  "Terms" 
imply  periods  of  prescribed  duration  and,  following 
this  implication,  the  legislature  prescribed  the  limits 
of  such  regular  terms.  Burns'  R  S.  1894,  section 
7821. 

While  the  word  "session"  may  possibly  be  em- 
ployed as  synonymous  with  "term,"  it  is  manifest  that 
the  word,  as  employed  in  Burns'  R.  S.  1894,  section 
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5917,  and  Burns'  R.  S.  1894,  section  7822,  was  not 
intended  to  prescribe  a  period  of  fixed  duration 
but  was  intended  to  imply  an  indefinite  period, 
of  such  duration  as  might  be  found  necessary 
to  the  accomplishment  of  the  objects  in  view.  Cases 
have  been  cited  defining  the  jurisdiction  of  the  Board 
as  .conferred  by  Burns'  R.  S.  1894,  section  7822, 
notably  the  cases  of  Hufford  et  al.  v.  Conover,  139 
Ind.  151,  and  ^Miite  v.  Fleming^  114  Ind.  560;  but  since 
the  scope  and  purpose  of  that  statute  are  not  involved 
in  this  case,  the  citations  cannot  aid  us.  That  statute 
makes  no  reference  to  the  character  of  the  business 
which  may  be  transacted  at  the  special  sessions  au- 
thorized. The  statute  here  involved  provides  for  ses- 
sions recurring  at  a  prescribed  period  each  year,  with- 
out regard  to  the  opinion  of  the  auditor,  and  with  no 
notice  of  or  call  for  such  sessions,  and  for  the  pre- 
scribed purpose  of  receiving  reports  from  trustees  of 
school  revenues.  These  sessions  are  regular,  with  re- 
spect to  the  time  of  convening,  they  are  special  with 
reference  to  the  business  to  be  transacted,  and  they  are 
in  no  sense  general  as  are  the  terms  provided  by 
Burns'  R  S.  1894,  section  7821.  Indeed,  there  is 
no  excuse  for  calling  such  sessions  "terms,"  since  they 
are  not  of  prescribed  duration,  and  are,  by  the  lan- 
guage of  the  statute,  made  sessions  for  the  transaction 
of  a  particularly  specified  business. 

Boards  fill  vacancies  in  the  oflBce  of  township  trus- 
tee "in  term  time;"  a  time  not  contemplated  by  sec- 
tion 5917,  Burns'  R,  S.  1894. 

A  former  statute,  R.  S.  1881,  section  4441,  required 
a  session  of  the  board  in  October,  instead  of  August, 
for  the  purpose  of  receiving  the  reports  of  trustees 
concerning  school  revenues.  That  statute  was,  ex- 
cepting the  difference  in  dates  of  sessions,  identical 
with  the  present  statute,  Bums'  R.  S.  1894,  section 
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5917.  Under  that  statute  a  question  arose  as  to 
the  power  of  the  Board  to  transact  business  other  than 
that  for  which  the  session  was  specially  designated, 
and  it  was  held  in  Fahlor  v.  Boardy  etc.,  101  Ind.  167, 
that  "The  board  has  no  power  at  such  sessions,  to 
transact  any  other  business.^'  The  decision  in  that 
case  was  expressly  followed  in  Johnson  v.  Board,  etc, 
107  Ind.  15. 

Neither  upon  the  language  of  the  statutes  cited,  nor 
upon  the  authorities  construing  them,  can  we  find 
support  for  the  rulings  of  the  trial  court 

The  judgment,  therefore,  is  reversed,  with  instruc- 
tions to  overrule  the  appellee's  demurrer  to  the  appel- 
lant's answer,  and  to  sustain  the  appellant's  demurrer 
to  the  complaint. 


Armstrong  v.  The  State. 

[No.  17,608.     Filed  May  26,  1896.] 


Indictment. — Sufficiency  Of.— Embezzlement  of  County  Punda  by 
Deputy  County  Treasurer. — An  indictment  against  a  deputy  county 
treasurer,  charging  him  with  embezzlement  of  county  funds,  is 
not  bad,  for  the  reason  that  the  indictment  charged  that  the  money 
so  embezzled  was  the  property  of  the  county. 

Same. — Statute  of  Limitations. — Statute  Construed, — Embezzlement^ 
— Ansiver, — An  indictment  against  a  deputy  county  treasurer,  for 
embezzlement  of  county  funds,  returned  in  November,  1893,  when 
such  deputy  served  as  such  officer  from  August  18,  1891,  to  August 
18,  1898,  is  not  bad  for  failure  to  state  the  time  at  which  the  crime 
was  committed,  under  section  1825,  Bums'  R.  S.  1894  (section  1756, 
R.  S.  1881);  for  the  reason  that  time  is  not  of  the  essence  of  the 
offense. 

From  the  Howard  Circuit  Court.  Affirmed. 
Oglehay  &  Oglebay,  for  appellant. 

W.  A.  Ketcham,  Attorney- General,  and  R.  B.  Beau- 
champ^  for  State. 
Vol.  145—39 
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Monks,  C.  J. — Appellant  was  tried  and  convicted 
upon  an  indictment  charging  that,  while  he  was  the 
deputy  treasurer  of  Tipton  county,  he  embezzled  the 
money  and  funds  of  said  county,  with  the  collection, 
receiving,  safe-keeping,  transfer,  and  disbursement  of 
which  he  was  charged  and  intrusted  as  such  deputy 
treasurer.  The  indictment  was  returned  under  sec- 
tion 1942,  R.  S.  1881  (section  2019,  R.  S.  1894),  which 
is  as  follows : 

"Whoever,  being  charged  or  in  any  manner  in- 
trusted with  the  collection,  receipt,  safe-keeping, 
transfer,  or  disbursement  of  any  money,  funds,  secur- 
ities, bonds,  choses  in  action,  or  other  property  be- 
longing to  or  under  the  control  of  the  State  or  of  any 
State  officer,  or  belonging  to  or  under  the  control  of 
any  county,  civil  or  school  township,  city,  or  town  in 
this  State,  converts  to  his  own  use,  or  to  the  use  of  any 
other  person  or  persons,  corporation  or  corporations, 
in  any  manner  w^hatever,  contrary  to  law;  or  uses,  by 
way  of  investment  in  any  kind  of  property;  or  loans, 
either  with  or  without  interest;  or  dex)osits  with  any 
person  or  persons,  corporation  or  corporations,  con* 
trary  to  law;  or  exchanges  for  other  funds,  except  as 
allowed  by  law,  any  portion  of  such  money,  funds,  se- 
curities, bonds,  choses  in  action,  or  other  property, 
is  guilty  of  embezzlement,  and,  upon  conviction  there- 
of, shall  be  imprisoned  in  the  State  prison  not  more 
than  twenty-one  years  nor  less  than  two  years,  fined 
not  exceeding  the  value  of  the  money  or  other  prop- 
erty embezzled,  and  disfranchised  and  rendered  in- 
capable of  holding  any  office  of  trust  or  profit  for  any 
determinate  period." 

The  venue  of  the  cause  was,  on  application  of  ap- 
pellant, changed  to  the  court  below,  where  a  motion 
to  quash  each  count  in  the  indictment  was  overruled. 
Appellant  entered  a  plea  of  not  guilty,  and  the  trial 
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resulted  in  a  verdict  of  guilty,  upon  which  judgment 
was  rendered. 

The  errors  assigned  call  in  question  the  sufficiency 
of  the  indictment. 

It  is  earnestly  insisted  that  the  indictment  is  not 
sufficient  for  the  reason  that  the  facts  set  forth  there- 
in show  that  the  money  alleged  to  have  been  embez- 
zled was  not  the  property  of  Tipton  county,  as  averred, 
but  was  the  property  of  the  county  treasurer. 

This  contention  of  the  appellant  is  based  upon  the 
theory  that  all  the  money  which  comes  into  the  hands 
or  under  the  control  of  a  county  treasurer  is  his  in- 
dividual property,  and  that  he  may  do  with  it  what- 
ever he  pleases;  provided  he  pays  all  warrants  prop- 
erly drawn  against  any  of  the  funds  in  his  hands,  and 
accounts  to  his  successor  for  what  may  be  on  hand  at 
the  expiration  of  his  term  of  office. 

The  title  of  the  county  treasurer  to  the  money  which 
he  receives  as  such  treasurer  is  only  recognized  to  the 
extent  necessary  for  the  safety  and  better  security  of 
the  funds  in  his  hands,  and  not  for  the  use  or  benefit 
of  the  officer  himself,  and  is  in  effect  a  legal  title  in  a 
technical  and  very  limited  sense.  The  equitable  title 
to  and  beneficiary  interest  in  such  money  is  in  the 
county,  and  the  money  for  which  he  is  held  liable  upon 
his  bond  is  really  the  money  of  the  county.  Rowley y 
Admr.j  v.  Fairy  104  Ind.  189.  While  this  was  the  rule 
prior  to  the  enactment  of  section  1942  (2019),  supra,  as 
between  the  treasurer  and  the  county  and  all  other 
persons,  the  title  to  such  money,  legal  and  equitable,  is 
in  the  county.     Winchester  Electric  Light  Co.  v.  Veal, 

ante^  506. 

In  Rowley  v.  Fair,  supray  this  court  held  that  notes 
and  other  evidences  of  indebtedness  which  had  been 
taken  by  a  deceased  township  trustee  for  money 
loaned  by  him  were  rightfully  turned  over  to  his  suc- 
cessor in  office,  and  did  not  belong  to  his  administra- 
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tor.  As  between  the  appellee  and  appellant  the  title 
to. the  funds  alleged  to  have  been  embezzled  was  in 
the  county. 

It  was  properly  alleged^  therefore,  in  the  indictment 
that  the  money  was  the  property  of  the  county  of  Tip- 
ton.   State  V.  MoorCj  1  Ind.  548. 

Appellant  urges  that  as  the  indictment  was  re- 
turned in  November,  1893,  and  it  is  alleged  that  ap- 
pellant was  deputy  county  treasurer  from  August  18, 
1891,  to  August  18,  1893,  the  presumption  is  that  the 
embezzlement  charged  was  in  the  first  part  of  his  term, 
and  therefore  barred  by  the  two-year  statute  of  limita- 
tions. Appellant  has  not  cited  any  authority  that 
such  presumption  exists,  and  we  know  of  none.  On 
the  contrary,  it  is  provided  by  section  1756,  R  S.  1881 
(section  1825,  R.  S.  1894),  that  "No  indictment  or  in- 
formation shall  be  deemed  invalid,  nor  shall  the  same 
be  set  aside  or  quashed,  nor  shall  the  trial,  judgment, 
or  other  proceeding  be  stayed,  arrested,  or  in  any 
manner  affected,  for  any  of  the  following  de 
fects:    ♦    ♦    ♦ 

^^Sixth.  For  any  surplusage  or  repugnant  allega- 
tion where  there  is  sufficient  matter  alleged  to  indicate 
the  crime  and  person  charged.    ♦    ♦    ♦ 

^^Eighth.  For  omitting  to  state  the  time  at  which  the 
offense  was  committed  in  any  case  in  which  time  is  not 
the  essence  of  the  offense ;  nor  for  stating  the  time  im- 
perfectly, unless  time  is  of  the  essence  of  the 
offense.    ♦    ♦    ♦ 

^^Tcnth.  For  any  other  defect  or  imperfection  which 
does  not  tend  to  the  prejudice  of  the  substantial  rights 
of  the  defendant  upon  the  merits." 

Under  this  section  of  the  statute  the  indictment  is 
not  bad  for  failure  to  state  the  time  at  which  the  crime 
was  committed,  for  the  reason  that  time  is  not  of  the 
essence  of  the  offense.     State  v.  Sammons^  95  Ind.  22; 
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State  V.  McDonaldj  106  Ind.  233,  238 ;  State  v.  Pai- 
tersoriy  116  Ind.  45;  Fleming  v.  State.  136  Ind.  149. 

Besides,  it  is  expressly  averred  in  the  indictment 
that  "the  said  offense  was  committed  within  the  two 
years  next  preceding  the  return  of  the  indictment,  the 
exact  time  and  date  being  to  the  grand  jurors  un- 
known." 

We  think  the  indictment  was  sufficient  to  with- 
stand the  motion  to  quash  without  this  allegation. 
This  form  of  pleading  time  is  not  to  be  commended, 
however.  If  a  time  is  alleged,  it  should  be  within  the 
statute  of  limitations,  but  it  is  not  necessary  to  prove 
that  the  offense  was  committed  at  the  time  averred. 
It  is  sufficient  to  prove  that  the  offense  charged  was 
committed  at  any  time  within  the  period  fixed  by  the 
statute  of  limitations. 

There  is  no  available  error  in  the  record. 

Judgment  affirmed. 


Hoffman  et  al.  v,  Henderson. 

[No.  17,700.     Filed  September  24,  1896.] 

Appellate  Procedxjrr — Pleading. — Complaint. — ^A  complaint  in  an 
action  to  set  aside  a  conveyance  as  fraudulent  which  proceeds  in 
one  paragraph  upon  the  theory  that  no  consideration  was  paid  by 
the  grantee,  and  in  another  on  the  groimd  that  grantee  united  with 
grantor  in  an  attempt  to  defraud  the  creditors  of  the  latter  and  ac- 
cepted the  deed  with  knowledge  of  the  fraud,  is  held  sufficient 
when  first  attacked  by  an  assignment  of  error  on  appeal. 

Bn.L  OP  Exceptions. — Statute  Construed. — Leave  given  by  the  court 
uxx>n  overruling  a  motion  for  a  new  trial  to  prepare  a  bill  of  excep- 
tions can  not  extend  back  and  take  up  rulings  made  in  the  forma- 
tion of  the  issues  under  section  638  Bums'  R.  S.  1894  (626  R.  S. 
1881),  but  applies  to  and  includes  only  such  rulings  or  decisions  of 
the  court  made  during  the  trial,  and  which  are  authorized  to  be  as- 
signed as  reasons  for  a  new  trial,  and  which  are  so  assigned  in  the 
motion. 

Practice. — Motion  to  Modify  Judgment. — A  motion  to  modify  a 
judgment  which  is  made  prior  to  the  rendition  of  such  judgment 
is  proj)erly  overruled. 
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Sams. — Bill  of  Exceptions, — Appeal. — ^An  alleged  error  in  oTemilini^ 
a  motion  to  modify  a  judgment  will  not  be  considered  on  appeal 
where  same  is  not  presented  by  bill  of  exceptions. 

Fraudulent  Coxvkyanck.— Design  of  Parties.— Where  the  grantor 
and  grantee  unite  in  a  fraudulent  design  to  defraud  the  creditors  of 
the  former,  the  conveyance  under  the  law  will  not  be  protected, 
although  a  full  consideration  was  paid  by  the  grantee. 

Same. — Evidence.  —In  an  action  to  set  aside  a  conveyance  as  fraudu- 
lent a  wide  range  of  evidence  is  permissible  in  order  that  the  fraud 
of  the  particular  transaction  may  be  exposed ;  and  it  was  not  error 
to  permit  plaintiff  to  introduce  in  evidence  an  alleged  fraudulent 
mortgage  executed  by  defendant  to  his  mother  simultaneously 
with  the  deed  of  conveyance  to  secure  a  debt  represented  by  a 
mortgage,  but  which  had  been  fully  satisfied  of  record  for  more 
than  ten  years  prior  thereto,  and  which  from  the  time  of  the  execu- 
tion until  the  date  of  release,  a  period  of  more  than  two  years,  had 
never  been  listed  for  taxation  by  mortgagee. 

Attachment. — Fraudulent  Conveyance. — Burden  of  Proof  . — In  order 
to  maintain  an  attachment  on  the  g^und  of  the  debtor's  fraudulent 
disposition  of  property,  it  is  not  incumbent  upon  plaintiff  to  prove 
that  defendant  did  not  have  after  such  conveyance,  sufficient  other 
property  subject  to  execution  to  pay  his  debts. 

From  the  Fulton  Circuit  Court  Afftrmed. 

Enoch  MyerSy  for  appellants. 

Conner,  Rowley  d:  McMahan,  for  appellee. 

Jordan,  J. — Appellee,  on  March  27, 1894,  inBtitnted 
this  action  against  appellants,  Vemet  S.  and  Phillip 
P.  IIofFman,  upon  a  promissory  note,  executed  by 
them  to  her  on  March  20, 1893,  for  the  sum  of  flOO.OO, 
which  note  was  due  at  the  commencement  of  the 
action.  She  also  sought  by  her  complaint  to  set  aside 
an  alleged  fraudulent  conveyance  of  real  estate,  made 
by  Phillip  P.  to  his  wife,  the  appellant,  Mary  A.  Hoff- 
man, on  October  1 8, 1893.  The  complaint  also  recites 
that  said  Vernet  S.  and  Phillip  P.  Hoffman,  on  said 
20th  day  of  March,  1893,  executed  to  the  appellee  three 
other  notes,  aggregating  f600.00,  none  of  the  latter 
being  due  at  the  commencement  of  this  action.  The 
notes  in  question,  each  by  their  terms  provide,  that 
the  interest,  which  is  six  per  cent,  from  date,  shall  be 
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due  and  payable  aniiually.  After  the  defendants  had 
appeared  in  oourt  in  response  to  a  summons,  the  plain- 
tiff (now  appellee)  filed  an  a£Bidayit  for  an  attachment 
in  her  said  action,  upon  the  statutory  ground  that  the 
defendant,  Phillip  P.  Hoffman,  had  conveyed  and  dis- 
posed of  his  property  subject  to  execution  with  the 
fraudulent  intent  to  cheat,  hinder,  and  delay  his  cred- 
itors. Upon  the  filing  of  this  affidavit,  and  the  under- 
taking required  by  the  statute,  a  writ  of  attachment 
was  duly  issued,  under  which  certain  real  estate,  be- 
ing the  same  described  in  the  complaint,  was  levied 
upon,  and  attached  as  the  property  of  Phillip  P.  Hoff- 
man. On  the  issues  joined  between  the  parties  upon 
the  complaint  and  the  proceedings  in  attachment,  a 
trial  was  had  before  a  jury,  which  resulted  in  a  find- 
ing for  the  plaintiff  upon  the  note  due,  and  a  finding 
of  the  aggregate  amount  that  would  be  due  upon  the 
other  three  notes  at  maturity,  and  also  in  favor  of 
plaintiff  on  her  attachment  proceedings. 

At  a  subsequent  term,  the  court,  over  a  motion  by 
appellants  for  a  new  trial,  rendered  a  judgment  for 
f  159. 72  "now  due;"  and  for  further  specific  sums  of 
money  to  become  due  on  the  three  notes  recited  and 
set  out  in  the  complaint;  the  dates  when  said  notes 
would  be  due  were  set  out  in  the  judgment.  The  court 
also  in  the  judgment  ordered  the  real  estate  attached 
to  be  sold  and  the  proceeds  arising  from  such  sale  to 
be  first  applied  to  the  payment  and  satisfaction  of 
costs  and  the  sum  then  due,  and  next  to  the  payment 
of  the  sums  to  become  due  in  their  order.  Appellants 
in  this  court  have  assigned  a  series  of  errors.  The 
first  assails  the  sufficiency  of  the  complaint  The  sec- 
ond is  based  upon  the  action  of  the  court  in  overruling 
a  motion  to  strike  out  parts  of  the  complaint,  the 
third  predicates  error  upon  the  overruling  of  a  motion 
to  separate  the  complaint  into  four  paragraphs,  and 
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the  fourth  and  fifth,  respectively,  aver  that  the  court 
erred  in  overruling  a  motion  to  modify  the  judgment, 
and  in  overruling  the  motion  for  a  new  trial.  We  will 
consider  these  alleged  errors  in  their  order. 

The  complaint  is  in  two  paragraphs.  The  first  seems 
to  proceed  upon  the  theory  that  no  actual  considera- 
tion was  paid  by  the  grantee  for  the  lajid  in  contro- 
versy, and  the  second  that  she  united  with  her  hus- 
band in  this  attempt  to  defraud  his  creditors,  and  ac- 
cepted the  deed  with  the  knowledge  of  the  fraud. 
Fnder  a  well  settled  rule  the  complaint  is  sufficient 
when  attacked  for  the  first  time  by  an  assignment  of 
error. 

The  second  alleged  error,  counsel  for  appellants 
virtually  concede  is  not  a  reversible  one,  for  he  says: 
"It  seems  to  be  an  established  rule  of  this  court  to  in 
no  case  reverse  a  judgment  upon  an  adverse  ruling  on 
a  motion  to  strike  out  part  of  a  pleading."  We  must 
accept  his  concession  upon  this  point,  and  deny  his 
contention  that  the  rule  is  a  "dangerous  one."  We 
cannot  consider  the  alleged  error  of  the  court  in  over- 
ruling the  motion  to  require  the  plaintiff  to  further 
paragraph  her  complaint,  for  the  reason  that  the  mo- 
tion is  not  embraced  in  a  proper  bill  of  exceptions; 
neither  is  the  exception  to  the  ruling  therein  verified 
by  such  a  bill.  The  record  does  not  disclose  that  at 
the  time  the  exception  was  taken  to  this  ruling  that 
time  was  granted  to  reduce  the  exception  to  writing. 
It  is  true,  that  at  a  term  of  the  court  subsequent  to  the 
one  at  which  the  ruling  upon  this  motion  was  made, 
and  at  the  time  when  the  court  overruled  the  motion 
for  a  new  trial,  sixty  days  were  granted  to  file  their 
bill  of  exceptions.  This  bill  was  filed  in  vacation, 
within  the  time  given,  and  the  motion  to  paragraph, 
with  the  decision  of  the  court  thereon,  is  embraced 
therein,  as  is  the  exception  to  the  ruling.  This  pro- 
cedure was  not  authorized  by  section  638,  Bums'  R.  S. 


MAY  TEEM,  1896— Vol.  145.  617 


Hoffman  et  ah  v,  Henderson. 


1894  (section  626,  R.  S.  1881).  This  section  provides : 
*'The  party  objecting  to  the  decision  must  except  at 
the  time  the  decision  is  made;  but  time  may  be  given 
to  reduce  the  exception  to  writing,  but  not  beyond 
the  term,  unless  by  special  leave  of  the  court. 
*  *  .*  Providedy  that  if  a  motion  for  a  new 
trial  shall  be  filed  in  a  cause  in  which  such  de- 
cision, so  excepted  to,  is  assigned  as  a  reason  for 
a  new  trial,  such  motion  shall  carry  such  decision  and 
exception  forward  to  the  time  of  ruling  on  such  mo- 
tion, and  time  may  be  then  given  by  the  court  within 
which  to  reduce  such  exception  to  writing."  It  is 
manifest,  from  the  reading  of  this  section,  that  leave 
given  by  the  court  upon  overruling  a  motion  for  a  n^w 
trial,  cannot  extend  back  and  take  up  rulings  made  in 
the  formation  of  the  issues.  By  the  express  terms  of 
this  statute  it  applies  to  and  includes  only  such  rul- 
ings or  decisions  of  the  court  made  during  the  trial, 
and  which  are  authorized  to  be  assigned  as  reasons  for 
a  new  trial,  and  which  are  so  assigned  in  the  motion. 
See  Elliott  App.  Proced.,  section  813;  Ryman  v.  Craw- 
fordy  86  Ind.  262.  A  bill  of  exceptions,  for  the  filing 
of  which  no  time  has  been  given,  cannot  be  filed  after 
the  term.  Marshall  v.  Beebery  53  Ind.  83;  Whitworth  v. 
Soury  57  Ind.  107. 

The  motion  to  modify  the  judgment  appears,  from 
the  record,  to  have  been  made  and  denied,  prior  to  the 
rendition  of  the  judgment.  This  was  premature,  and 
for  this  reason,  at  least,  it  was  properly  overruled. 
For  another  sufficient  reason  we  cannot  consider  this 
alleged  error.  As  there  is  no  bill  of  exceptions  show- 
ing appellants'  objections  to  the  judgment,  or  the  ex- 
ception to  the  court's  ruling  upon  the  motion  to 
modify,  this  was  necessary.  Adams  v.  La  Rose,  75  Ind. 
471;  The  PeoplCy  etc.y  Assn.  v.  SpearSy  115  Ind.  297. 

No  time  was  granted  in  which  to  reduce  to  writing 
the  exceptions  taken  to  the  ruling  of  the  court,  upon 
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this  motion^  but  an  attempt  was  made,  in  like  manner 
as  was  done  in  the  ruling  upon  the  motion  to  para- 
graph the  complaint,  to  verify  the  same  by  the  bill  of 
exceptions,  filed  under  the  leave  granted  at  the  time 
the  motion  for  a  new  trial  was  overruled.  This  pro- 
cedure, for  the  reasons  heretofore  stated,  was  iiot  au- 
thorized. 

Appellants  next  insist  that  they  should  have  been 
awarded  a  new  trial  upon  the  several  grounds  stated 
in  their  motion.  They  contend  that  the  verdict  of  the 
jury  is  not  mistained  by  sufficient  evidence.  It  was 
agreed  by  the  parties  that  the  amount  due  at  the  time 
of  the  trial  was  {162.25.  The  main  controversy  ap- 
plied to  the  execution  of  the  alleged  fraudulent  deed. 
It  appears  from  the  evidence  that  Phillip  P.  Hoffman 
is  the  father  of  his  co-appellant,  Vernet  S.,  and  that 
Mary  A.  is  the  wife  of  Phillip  P.  and  the  mother  of  Ver- 
net S.  IIofFman.  The  notes  in  suit  were  executed  bv  the 
father  and  son  in  settlement  of  a  paternity  suit  which 
appellee  had  instituted  against  the  latter.  They  were 
executed  in  March,  1893,  and  it  appears  that  without 
having  been  secured  by  Phillip  P.  Hoffman  they 
would  have  been  virtually  worthless,  as  Vemet  S. 
Hoffman  was  insolvent.  On  October  18,  1893,  Phillip 
P.,  who  was  then  the  owner  of  the  eighty  acres  of  land 
in  dispute,  went  with  his  wife  some  ten  miles  to  the 
town  of  Rochester,  and  there,  at  the  office  of  an  attor- 
ney at  law,  executed  to  her  a  deed  for  the  land.  On 
the  same  day,  and  seemingly  as  a  part  of  the  same 
transaction,  Phillip  P.  and  his  said  wife  executed,  to 
the  mother  of  the  former,  a  mortgage,  to  secure  about 
f  1,400.00  upon  a  tract  of  land  of  forty-four  acres,  being 
the  only  remaining  real  estate  owned  by  Phillip  P., 
which  tract  adjoined  the  land  conveyed  to  hisw^ife;  the 
two  tracts  together  constituting  a  valuable  farm,  upon 
which  he  and  his  wife  resided.  After  the  execution 
of  the  deed  to  his  wife,  it  appears  that  Phillip  P.  had 
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not  sufficient  property  left  subject  to  execution  to  pay 
his  debts.  The  consideration  recited  in  the  deed  to  the 
wife  is  $2,000.00,  and  it  was  claimed  by  the  appellants 
upon  the  trial  that  the  consideration  arose  out  of  an 
indebtedness  due  from  the  husband  to  the  wife  for 
sums  of  money  loaned  or  advanced  to  him  by  her  after 
their  marriage  in  the  years  of  1868,  and  1876.  There 
is  evidence  in  the  case  tending  to  establish  this  claim, 
while  upon  the  other  hand  there  is  also  evidence  tend- 
ing to  show,  or  which  supplies  grounds  for  a  legiti- 
mate and  reasonable  inference,  that  these  sums  of 
money  were  a  gift  upon  the  part  of  the  wife  to  her  hus- 
band, and  not  in  reality  treated  or  considered  by  the 
parties  as  loans,  and  at  the  time  of  the  execution  of 
the  deed,  these  sums  of  money  did  not  constitute  a 
bona  fide  existing  debt  due  from  the  husband  to  the 
wife.  Again,  there  is  evidence  and  circumstances 
tending  to  show,  or  from  which  it  may  be  legitimately 
inferred,  that  the  conveyance  in  controversy  was 
fraudulent,  of  which  fact  the  wife  had  knowledge,  and 
accepted  the  deed  for  the  purpose  of  protecting  the 
lands  in  que^ion  from  the  demands  of  her  husband's 
creditors.  Appellants  insist  that  it  is  shown  that  a 
full  consideration  was  paid  by  Mrs.  Hoffman  for  the 
land.  However,  it  is  settled  by  the  repeated  decisions 
of  this  court,  that  where  the  grantor  and  grantee  unite 
'  in  a  fraudulent  design  to  defraud  the  creditors  of  the 
former,  the  conveyance  under  the  law  will  not  be  pro- 
tected, although  a  full  conrfderation  was  paid  by  the 
the  grantee.  Bishop  v.  Redmondy  83  Ind.  157;  Buck  v. 
Voreis^  89  Ind.  116 ;  Roberts v .  Farmer s\  etc..  Bank,  136 
Ind.  154;  Gahlc  v.  Columhus  Cigar  Co.^  140  Ind.  563.  If 
the  deed  is  executed  by  the  grantor  and  accepted  by 
his  grantee  for  the  fraudulent  purpose  of  cheat- 
ing, hindering,  or  delaying  creditors,  it  may  be 
assailed  and  set  aside  by  the  latter,  regard- 
less of  the  consideration  paid.    Where  the  convey- 
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ance  is  effected  with  such  mutual  design^  the  most 
adequate  price  paid,  or  to  be  paid,  for  the  property 
will  not  shield  or  prevent  it  from  being  subjected  to 
the  demands  of  the  grantor's  creditors.  Oabk  v.  Co- 
lumbus Cigar  Co.y  supra.  (Considering  the  positive  and 
circumstantial  evidence  in  the  case,  and  the  legitimate 
inferences  arising  therefrom,  we  think  it  is  sufficient  to 
support  the  finding  of  the  jury. 

It  is  contended  that  the  court  erred  in  permitting 
the  appellee  to  introduce  in  evidence  two  mortgages 
executed  by  the  appellant,  Phillip  Hoffman,  and  wife 
to  Catharine  Hoffman,  the  mother  of  Phillip.  The 
first  is  the  one  that  was  executed  simultaneously  with 
the  deed  to  the  wife,  and  the  one  with  which  the  re- 
maining forty-four-acre  tract  was  encumbered.  The 
second  was  executed  April  23,  1883,  to  secure,  as  it 
seems,  the  same  debt  as  that  of  October  18,  1893,  was 
said  to  secure.  It  appears  that  this  former  mortgage 
was  never  listed  by  the  mother  for  taxation,  and  on 
the  9th  day  of  June,  1885,  she  went  to  the  recorder's 
office  and  entered  upon  the  record  where  it  was  re- 
corded a  full  satisfaction  thereof.  After  the  lapse  of 
ten  years  and  over,  since  this  satisfaction  was  de- 
clared by  her  upon  the  public  records,  the  app)ellant, 
Phillip  Hoffman,  at  his  own  instance  it  seems,  deemed 
it  incumbent  upon  himself  at  the  same  time  when  he 
executed  the  alleged  fraudulent  deed  to  his  wife,  to 
encumber  the  only  remaining  land  he  held  with  a 
mortgage  to  his  said  mother,  covering,  ss  it  did,  the 
same  debt  embraced  in  the  one  she  had  released  as 
satisfied.  The  theory  or  contention  of  counsel  for  ap- 
pellee, is  that  the  mortgage  of  October  18,  1893,  was 
also  a  fraudulent  act  on  the  part  of  Hoffman.  Upon 
this  view  of  the  case  the  mortgage  of  April  23,  1883, 
with  the  release  thereof  under  the  circumstances  may 
have  tended  to  shed  some  light,  at  least,  upon  the  exe- 
cution of  the  one  subsequent.  This  latter  alleged  fraud- 
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ulent  instrument  having  been  executed  at  the  same 
time  that  the  deed  in  dispute  was,  might  serve  as  evi- 
dence tending  to  prove  the  fraudulent  intent  of  the 
grantor  in  conveying  his  lands  to  his  wife.  Mr.  Bump 
in  his  work  on  Fraudulent  Conveyances,  on  page  565 
(2d  ed.),  says:  "Evidence  of  other  fraudulent  trans- 
fers at  or  about  the  same  time  of  the  transfer  in  con- 
troversy is  also  competent  to  prove  the  fraudulent  in- 
tent of  the  debtor.  ♦  ♦  ♦  ♦  There  is,  moreover,  a  prob- 
able connection  in  a  series  of  sales  nearly  at  the  same 
time,  the  result  of  which  is  to  strip  a  man  of  his  avail- 
able property."  Fraud  is  said  to  assume  many  shapes, 
disguises,  and  subterfuges',  and  is  sometimes  so 
secretly  perpetrated,  that  it  can  only  be  detected  by 
facts  and  circumstances  that  are  apparently  trivial. 
Therefore  a  wide  range  of  evidence  is  permissible  in 
order  that  the  fraud  of  the  particular  transaction  may 
be  exposed.  This  principle  arises  from  necessity,  and 
is  adhered  to  by  courts  for  the  protection  of  society 
and  benefit  of  morals.  See  Bump,  sxipra^  page  561; 
Thompson  Trials,  section  2019.  There  was  no  error  in 
admitting  these  mortgages  in  evidence.  The  mort- 
gage of  October,  1893,  was  also  admissible  under  the 
issues  as  tending  to  show  the  insolvency  of  the  debtor. 
Appellants  complain  of  several  of  the  charges  given 
by  the  court  to  the  jury.  Tested  by  the  rule  that  all 
of  the  instructions  must  be  considered  as  an  entirety, 
and  not  in  parts  or  fragments,  we  are  of  the  opinion 
that  they  are  not  open  to  the  objections  urged.  Ap- 
pellants especially  complain  of  a  part  of  instruction 
four.  In  this  charge,  after  stating  the  ground  upon 
which  the  proceedings  in  attachment  were  based,  and 
after  advising  the  jury  as  to  the  burden  resting  upon 
the  plaintiff  to  prove  her  alleged  cause  for  the  attach- 
ment, the  court  said :  "It  is  not  incumbent  upon  plain- 
tiff to  prove  that  after  such  conveyance  the  said 
Phillip  Hoffman  did  not  have  suflScient  other  property 
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subject  to  execution  to  pay  his  debts."  It  is  to  the 
part  which  we  have  quoted  that  appellants  direct 
their  objections.  They  insist  that  the  plaintiff  in  order 
to  sustain  her  attachment  proceedings  under  the  aTer- 
ments  in  the  affidavit  must  show  by  the  evidence, 
that  after  such  conveyance  the  debtor  did  not  have 
sufficient  property  left  subject  to  execution  to  pay  his 
debts.  This  she  was  not  required  to  do  in  order  to 
maintain  said  proceedings.  Flannagan  v.  Donaldson^ 
85  Ind.  517.  Under  the  issue  tendered  by  the  com- 
plaint as  to  the  alleged  fraudulent  conveyance  which 
she  sought  to  have  set  aside,  to  entitle  her  to  the  de- 
sired relief,  she  was  required  to  negative  this  fact  in 
her  pleading,  and  also  by  the  evidence  upon  the  triaL 
Proceedings  in  attachment,  however,  were  unknown 
to  the  common  law,  and  are  purely  of  statutory  origin. 
The  Civil  Ck)de  of  this  State  provides  that  in  actions 
for  the  recovery  of  money,  that  plaintiff  at  the  time  of 
filing  his  complaint,  or  at  any  time  afterwards,  may 
have  an  attachment  against  the  property  of  the  de- 
fendant, for  any  of  the  enumerated  reasons.  Bums' 
R.  S.  1894,  section  925  (R.  S.  1881,  section  913).  Such 
proceeding,  under  our  statute,  is  not  an  original 
action,  but  auxiliary,  or  incidental,  to  the  main  action, 
and  is  intended  to  secure  the  payment  of  any  judg- 
ment that  mjiy  be  recovered  therein.  While  it  is  true 
that  under  this  section  to  maintain  an  attachment  for 
any  of  the  reasons  mentioned  in  the  fourth,  fifth,  or 
sixth  clauses,  the  creditor  is  required  to  allege  in  his 
affidavit  and  show  by  the  evidence  that  the  attached 
property  is  subject  to  execution.  Blair  v.  Smithy  114 
Ind.  114.  There  is  nothing,  however,  in  the  statute 
that  can  be  said  to  cast  upon  him  the  burden  for  which 
the  appellants  contend. 

We  find  no  available  error  in  the  record,  and  the 
judgment  is  therefore  affirmed. 
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[No.  17,703.     Filed  September  24,  1896.] 
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APPELX.ATE  Peocedtjre. — BtU  of  Exceptions. — Criminal  Law. — Affi-  JJJ  ^ 
davits  to  sustain  causes  assigned  for  a  new  trial  in  a  criminal  case,  154  652 
can  only  be  brought  into  the  record  by  embodying  them  in  a  bill  of 
exceptions. 

Same. — Affidavits  for  New  Trial. — WTien  Made  Part  of  Record  by 
Order  of  Court— Statute  Construed.— Section  663  Bums*  R.  S- 1894 
(section  650  R.  S.  1881),  which  provides  that  affidavits  may  be  made 
a  part  of  the  record  by  order  of  court,  relates  exclusively  to  civil 
actions,  and  has  no  application  to  criminal  cases. 

From  the  LaPorte  Circuit  Court  Affirmed. 

W.  H.  BreecBj  and  Weir  &  Weir,  for  appellant. 

W.  A.  Ketchaniy  Attorney- General,  O.  M,  Cunning- 
ham,  and  M.  Moores,  for  appellee. 

Monks,  C.  J. — Appellant  was  tried  upon  an  indict- 
ment charging  him  with  murder  in  the  first  degree, 
and  found  guilty  of  manslaughter,  and  over  a  motion 
for  a  new  trial  judgment  was  rendered  upon  the 
verdict 

The  only  error  assigned  is  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial. 

The  only  cause  assigned  for  a  new  trial  was  alleged 
misconduct  of  the  jury.  The  affidavit  filed  in  support 
of  the  motion  for  a  new  trial  is  not  made  a  part  of  the 
record  by  a  bill  of  exceptions. 

Affidavits  to  sustain  causes  assigned  for  a  new  trial 
in  a  criminal  case  can  only  be  brought  into  the  record 
by  embodying  them  in  a  bill  of  exceptions.  Naanes  v. 
State,  143  Ind.  299;  Townsend  v.  State,  132  Ind.  315; 
Meredith  v.  State,  122  Ind.  514;  Leverich  v.  State,  105 
Ind.  277;  Gillett's  Crim.  Law,  section  990,  and  cases 
cited. 
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Section  662,  R.  S.  1894  (section  650,  R  S.  1881), 
which  provides  that  affidavits  may  be  made  a  part  of 
the  record  by  order  of  court,  relates  exclusively  to 
civil  actions,  and  has  no  application  to  criminal  cases. 
Naanes  v.  SiatCy  supra. 

There  is  nothing  in  the  record  to  sustain  the  assign- 
ment of  error. 

The  judgment  is  therefore  affirmed. 
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Jenckes  v.  Jenckes  et  al. 

[No.  17,764.     FUed  September  24,  1896.] 

Hbohanic's  Lubn. — Who  May  Hold  Lien.— When  Lien  Lost. — The 
mechanic's  lien  law  was  enacted  for  the  benefit  of  contractors,  me- 
chanics, laborers,  and  materialmen  and  when  payment  is  made  to 
such  persons  by  the  proprietor  himself  or  by  any  one  else  on  his 
order,  the  right  to  a  lien  imder  the  statute  becomes  at  once  extin- 
guished. 

Same.— Mortgage.— Priority,— Under  section  8850,  Bums'  R.  S.  1894 
(section  2981,  R.  8.  1881),  a  mortgage  not  recorded  until  several 
months  after  its  execution  and  after  rights  to  mechanic's  liens  had 
been  created  against  the  property  so  mortgaged,  is  inferior  to  such 
liens  although  notice  of  them  was  not  filed  until  after  the  mortage 
was  recorded. 

Same. — Mortgage. — Priority. — ^Where  one  acquires  a  mortgage  lien 
on  property  with  knowledge  of  the  uses  and  purposes  to  which  such 
property  was  applied  by  its  owner,  and  with  notice  that  under  the 
statute  the  mortgaged  property  was  liable  to  be  subjected  to  after 
acquired  liens  for  labor  and  material,  or,  in  case  of  failing  circum- 
stances of  mortgagor,  to  claims  which  would  be  preferred  debts, 
whether  notice  of  liens  should  be  filed  or  not,  such  statutory  pro- 
visions enter  into  and  form  a  part  of  the  mortgage,  and  the  mort- 
gage lien  is  subject  to  such  statutory  liens  as  may  thereafter  attach 
to  the  property. 

Same. — Notice. — When  not  Necessary. — Statute  Construed. — Under 
section  7255  Bums'  R  S.  1894,  when  the  debtor  is  in  failing  circum- 
stances the  filing  of  notice  of  a  mechanic's  lien  is  dispensed  with, 
and  all  claims  become  preferred  debts  as  fully  as  if  they  had  been 
made  liens  by  notice  duly  filed. 
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From  the  Henry  Circuit  Court.  Affirmed  in  part  and 
reversed  in  part. 

M.  E.  Forkner,  for  appellant. 

Fishhach  &  Kappes^  L.  P.  Newhy^  J.  M.  Morris^  J. 
i.  Lockridge,  W,  O.  Barnard,  and  Brown  &  Brown^ 
for  appellees. 

Howard,  J. — On  this  appeal,  the  controversy  is  be- 
tween the  appellant,  on  the  one  side,  as  holder  of  a 
promissory  note  secured  by  mortgage  on  real  estate  of 
the  appellee,  Joseph  S.  Jenckes;  and,  on  the  other  side, 
certain  of  the  appellees  who  hold  claims  against  the 
said  Joseph  S.  Jenckes  for  work  and  labor  done  and 
materials  furnished  for  him  in  the  construction  and 
operation  of  a  brick  malting  factory  upon  his  said  real 
estate. 

From  the  finding  of  the  facts  made  by  the  court,  at 
the  request  of  the  parties,  it  appears:  That,  on  the 
8th  day  of  December,  1892,  the  said  Joseph  S.  Jenckes, 
being  in  need  of  money  to  be  used  in  the  construction 
of  his  said  factory  and  to  pay  liabilities  already  in- 
curred therein,  borrowed  of  the  appellant,  his  wife, 
the  sum  of  f  2,500.00,  which  was  then  paid  over  to  him 
by  her  out  of  her  sole  and  separate  estate;  that,  at 
the  time  of  borrowing  said  money,  it  was  intended  to 
be  a  temporary  loan,  but  on  December  24,  1892,  the 
time  of  the  loan  was  extended  to  one  year,  and  the 
note  and  mortgage  in  suit  were  given  to  her  by  her  said 
husband  in  security  for  said  debt;  but  the  said  mort- 
gage was  not  placed  upon  record  until  August  7, 1893; 
that  the  mortgage  was  given  and  received  for  the  said 
consideration  and  in  good  faith,  without  any  intent 
by  either  of  said  parties  to  cheat,  hinder,  or  delay  the 
creditors  of  Joseph  S.  Jenckes  in  the  collection  of  their 
debts  against  him,  or  in  any  other  way;  that  the 

Vol.  145—40 
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factory  was  completed  and  put  in  operation  by  the 
spring  of  1893,  and  all  the  money  for  which  the  mort- 
gage was  given  was  expended  by  Joseph  S.  Jemckes 
in  paying  for  labor,  material  and  machinery  in  the 
construction  of  said  plant  It  furtJier  appears  that 
several  of  the  appellees  named,  being  cross-complain- 
ants on  the  trial,  performed  work  for  the  said  Joseph 
S.  Jenckes  in  the  construction  and  operation  of  said 
brick  plant,  and  received  payments  therefor  from  time 
to  time,  leaving  balances  named  due  them  severally  at 
the  date  of  the  bringing  of  this  action.  Like  findings 
are  made  in  favor  of  other  appellees,  also  cross-com- 
plainants below,  for  materials  furnished  by  them  from 
time  to  time  and  used  in  the  construction  of  said  plant 
dt  is  also  found  that  still  others  of  the  appellees,  being 
likewise  cross-complainants,  had  similar  balances 
against  tToseph  S.  Jenckes,  due  them  severally  for  mer- 
chandise furnished  and  sums  paid  to  laborers  in  said 
factory  on  his  orders. 

It  was  further  found  by  the  court,  "That  on  the  7th 
day  of  August,  1893  [the  day  on  which  appellant's 
mortgage  was  filed  for  record  in  the  recorder's  oflSce], 
and  continuously  from  that  time,  the  said  Joseph  8. 
Jenckes  was  in  embarrassed  and  failing  circum- 
stances, and  now  is  insolvent'^ 

The  court  found,  as  a  conclusion  of  law,  that  the 
said  cross-complainants  were  severally  entitled  to  re- 
cover personal  judgments  against  Joseph  S.  Jenckes 
for  the  balances  so  found  due  them  respectively;  and 
concluded  further  in  favor  of  said  cross-complainants, 
"that  they  and  each  of  them  are  entitled  to  hold  and 
do  hold  a  lien  for  the  payment  of  the  sum  found  to  be 
due  each  of  them  respectively  upon  the  following  de- 
scribed roal  estate  [naming  the  land  in  controversy], 
as  well  as  upon  the  buildings  and  brick  factory  there- 
on, and  all  the  machinery  and  tools  therein  located 
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and  used  in  the  business  thereof;  and  that  the  liens  so 
held  by  them  respectively  are  each  senior  and  superior 
to  the  lien  of  the  mortgage  of  Mary  I.  Jenckes." 

There  was  also  a  conclusion  by  the  court,  "That  the 
law  is  with  Mary  I.  Jenckes  as  to  Joseph  S.  Jenckes, 
and  that  she  is  entitled  to  a  personal  judgment  against 
him  for  the  amount  due  her  from  him  upon  the  note 
sued  upon,  and  to  a  decree  of  foreclosure  of  the  mort- 
gage given  to  secure  the  same  [naming  also  the 
amount  due  her  and  describing  the  land  aforesaid,  to 
be  sold  under  foreclosure  of  the  mortgage] ;  and  I  find 
that  the  lien  of  her  mortgage  is  junior  and  inferior  to 
the  lien  of  the  persons  above  named  and  set  forth." 

The  questions  discussed  by  counsel  relate  wholly  to 
the  correctness  of  the  conclusions  of  law  so  made  by 
the  court 

It  is  provided  in  section  1,  of  the  Mechanic's  Lien 
Law  in  force  March  6,  1883  (Acts  1883,  p.  140),  as 
amended  March  9, 1889  (Acts  1889,  p.  257,  section  7255, 
R.  S.  1894),  under  which  statute  this  action  was  tried : 
"That  contractors,  sub-contractors,  mechanics,  jour- 
neymen, laborers  and  all  persons  performing  labor  or 
furnishing  material  or  machinery  for  erecting,  alter- 
ing, repairing,  or  removing  any  house,  mill,  manu- 
factory or  other  building,  bridge,  reservoir,  system  of 
water-works,  or  other  structure,  may  have  a  lien  sep- 
arately or  jointly  upon  the  house,  mill,  manufactory 
or  other  building,  bridge,  reservoir,  system  of  water- 
works, or  other  structure  which  they  may  have 
erected,  altered,  repaired  or  removed,  or  for  which 
they  may  have  furnished  material  or  machinery  of 
any  description  and  on  the  interests  of  the  owner  of 
the  lot  or  land  on  which  it  stands,  or  with  which  it  is 
connected,  to  the  extent  of  the  value  of  any  labor  done, 
or  material  or  machinery  furnished,  or  both,  and  all 
claims  for  wages  for  mechanics  and  laborers  employed 
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in  or  about  any  shop^  mill,  wareroom,  storeroom  or 
manufactory,  sball  be  a  first  lien  upon  all  the  ma- 
chinery, tools,  stock  of  material,  or  work  finished  or 
unfinished,  located  in  or  about  such  shop,  mill,  store- 
room, or  manufactory,  or  used  in  the  business  thereof; 
and  should  the  person,  firm  or  corporation  be  in  failing 
circumstances,  the  above  mentioned  claim  shall  be 
preferred  debts,  whether  notice  of  lien  be  filed  or 
not" 

And  in  section  3  of  said  act,  as  also  amended  March 
9, 1889  (Acts  1889,  p.  258,  section  7257,  R.  S.  1894),  it  is 
further  provided  that:  "Any  person  wishing  to  acquire 
such  lien  upon  any  property,  whether  his  claim  be  due 
or  not,  shall  file  in  the  recorder's  office  of  the  county, 
at  any  time  within  sixty  days  after  performing  such 
labor  or  furnishing  such  materials,  or  machinery,  or 
article,  or  thing  or  consideration,  or  rendering  such 
consideration  described  in  section  1,  notice  of  his  in- 
tention to  hold  a  lien  upon  such  property  for  the 
amount  of  his  claim,  specifically  setting  fwth  the 
amount  claimed,  and  giving  a  substantial  description 
of  such  lot  or  land  on  which  the  house,  mill,  manu- 
factory, or  other  building,  bridge,  reservoir,  system  of 
water-works  or  other  structure  may  stand  or  be  con- 
nected with  or  to  which  it  may  be  removed.  Any  de- 
scription of  the  lot  or  land  in  a  notice  of  a  lien  will  be 
sufficient  if,  from  such  description,  or  any  reference 
therein,  the  lot  or  land  can  be  identified," 

Tlie  mechanic's  lien  law  was  enacted  for  the  benefit 
of  contractors,  mechanics,  laborers,  and  materialmen; 
and  from  any  view  that  might  be  taken  of  the  facts 
found  by  the  court  in  this  case  it  does  not  appear  that 
these  cross-complainants,  who  upon  orders  of  Joseph 
S.  Jenckes  furnished  merchandise  or  made  payments 
to  the  laborers  upon  or  in  and  about  hie  factory  could 
be  entitled  to  any  lien  upon  said  factory  or  the  land 
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upon  which  it  stands.  The  lien  is  given  to  the  laborer 
or  materialman  "to  the  extent  of  the  value  of  any 
labor  done,  or  material  or  machinery  furnished,"  in 
the  "erecting,  altering,  repairing,  or  moving"  of  any 
house  or  other  structure;  and  if  such  laborer  or  ma- 
terialman is  paid  either  by  the  proprietor  himself  or 
by  any  one  else  on  his  order,  the  right  to  a  lien  under 
the  statute  becomes  at  once  extinguished-  No  ques- 
tion as  to  assignment  of  lien  is  presented  by  the 
findings. 

As  to  the  other  cross-complainants,  however,  those 
who  furnished  labor  or  material  for  the  erection  of  the 
factory,  there  is  no  doubt  that  they  were  entitled  to  a 
lien  upon  the  building  and  on  the  interests  of  Joseph 
S.  Jenckes  in  the  land  upon  which  it  stands,  and  also 
that  the  "mechanics  and  laborers  employed  in  or 
about"  said  factory  were  entitled  to  "a  first  lien  upon 
all  the  machinery,  tools,  stock,  material,  or  work 
finished  or  unfinished  located  in  or  about  such  ♦  ♦  ♦ 
manufactory,  or  used  in  the  business  thereof,"  for  the 
several  balances  due  them. 

But  because  said  cross-complainants  were  entitled 
to  such  liens,  it  does  not  follow  that  they  acquired 
them.  Section  1  of  the  statute  above  quoted  states 
the  conditions  that  give  a  right  to  the  lien;  but  sec- 
tion 3  of  the  same  statute,  referring  directly  to  the 
provisions  of  section  1,  declares  what  steps  must  be 
taken  to  acquire  such  lien.  Within  sixty  days  after 
performing  such  labor  or  furnishing  such  material,  the 
person  entitled  to  the  lien  must  file  in  the  recorder's 
office  "notice  of  his  intention  to  hold  a  lien  upon  such 
property  for  the  amount  of  his  claim."  No  such  notice 
was  given  in  this  case. 

Had  such  notice  been  given,  there  is  no  doubt  that 
the  lien  would  have  related  back  to  the  time  when 
work  was  begun  or  material  f  \xx»xxished.    Section  4  of 
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the  lien  law,  supra  (section  7258,  R.  S.  1894);  Mark  v. 
Murphy,  76  Ind.  534. 

Moreover,  as  appellant's  mortgage  was  not  filed  in 
the  recorder's  office  until  August  7,  1893,  the  lien  for 
labor  and  material  would  have  related  back  to  that 
date  and  to  the  time  when  the  first  labor  was  per- 
formed or  material  furnished,  provided  the  notice 
were  given  within  sixty  days  after  August  7, 1893,  and 
the  lien  thus  perfected  would  have  been  prior  to  the 
lien  of  said  mortgage;  for  appellant  could  not,  by 
keeping  her  mortgage  off  record,  deprive  those  not 
knowing  of  its  existence  of  the  right  to  their  liens  as 
against  her.  Such  concealment  of  her  mortgage 
would  have  been  fraudulent  as  against  such  lien 
holders.  Section  3350,  R.  S.  1894  (section  2931,  R  S. 
1881) ;  Jeffersonrille  Wal^r  Co.  v.  fitter,  138  Ind.  170. 

In  addition,  it  is  to  be  said  further  that,  in  so  far  as 
such  debts  are  due  to  mechanics  and  laborers,  it  is  par- 
ticularly provided  in  said  section  1  of  the  statute,  that 
"all  claims  for  wages  for  mechanics  and  laborers  em- 
ployed in  or  about  any  shop,  mill,  wareroom,  store- 
room, or  manufactory,  shall  be  a  first  lien  upon  all  the 
machinery,  tools,  stock  of  material,  or  work  finished  or 
unfinished,  located  in  or  about  such  shop,  mill,  ware- 
room,  storeroom,  or  manufactory,  or  used  in  the  busi- 
ness thereof." 

The  contention  of  counsel  for  appellees,  however,  is 
that,  in  this  case,  although  no  notice  of  an  intention  to 
hold  a  lien  was  given,  yet,  under  the  law  and  the  facts 
as  found  by  the  court,  the  lien  is  given  without  notice; 
and  counsel  rely  in  particular  upon  the  concluding 
clause  of  section  1  of  the  mechanic's  lien  law,  already 
cited,  to-wit:  "And  should  the  person,  firm  or  cor- 
poration be  in  failing  circumstances,  the  above  men- 
tioned claims  shall  be  preferred  debts,  whether  notice 
of  lien  be  filed  or  not." 
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It  was  specially  found,  in  this  case,  that  at  the  date 
of  the  filing  of  appellant's  mortgage  for  record,  "and 
continuously  from  that  time,  the  said  Joseph  S. 
Jenckes  was  in  embarrassed  and  failing  circum- 
stances, and  now  is  insolvent 

Counsel  for  appellant  admits  that,  under  this 
statute,  if  there  is  a  fund  in  the  hands  of  the  court,  or 
in  the  hands  of  a  receiver,  assignee,  administrator  or 
other  trustee,  out  of  which  claims  against  the  insolv- 
ent debtor  are  to  be  paid,  the  provision  of  the  statue 
so  cited  makes  the  claims  of  mechanics,  laborers  and 
materialmen  preferred  debts,  to  be  first  paid  in  full  as 
in  other  cases;  but  contends  "that  no  specific  lien  at- 
taches until  the  court  has  taken  jurisdiction  of  the 
property,"  and  that  "then  it  attaches  only  upon  such 
interests  as  the  debtor  then  has." 

In  this  case,  it  is  found  that  George  S.  Jenckes  is  "in 
failing  circumstances."  Claims  for  labor  and  material 
are  found  due  from  him  to  certain  of  the  cross-com- 
plainants. The  mill,  machinery,  etc.,  for  which  the  ma- 
terials were  furnished,  and  in  and  about  which  the 
labor  was  done,  together  with  the  land  upon  which 
they  are  situated,  are  in  the  hands  of  the  court,  to  be 
sold  for  the  payment  of  such  obligations  as  they  are 
liable  for.  It  would  seem,  therefore,  that  the  words  of 
the  statute  apply  to  the  case,  that  "the  above  men- 
tioned claims,"  all  the  claims  referred  to  in  the  section 
of  the  statute,  "shall  be  preferred  debts,  whether 
notice  of  lien  be  filed  or  not."  The  statute  in  such 
case  dispenses  with  the  filing  of  notice,  and,  in  conse- 
quence of  the  failing  circumstances  of  the  debtor, 
makes  all  such  claims  preferred  debts  as  fully  as  if 
they  had  been  made  liens  by  notice  duly  filed.  The 
law  assumes  that  the  labor  and  material  have  gone 
into  the  property  and  enhanced  its  value  "to  the  ex- 
tent of  the  value  of"  the  labor  done  or  the  material 
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furnished;  and,  hence,  that  on  the  sale  of  such  failing 
debtor's  property  this  labor  and  material  should  first 
be  paid  for. 

Nor  is  there  any  injustice  to  appellant  in  this.  On 
the  contrary,  as  said  in  Warren  v.  Sohtij  112  Ind.  213, 
she  acquired  her  mortgage  lien  on  the  property  witli 
knowledge  of  the  uses  and  purposes  to  which  such 
property  was  applied  by  its  owner,  and  with  notice 
that  under  the  statute  the  mortgaged  property  was 
liable  to  be  subjected  to  after-acquired  liens  for  labor 
and  material;  or  in  case  of  failing  circumstances,  to 
claims  which  would  be  preferred  debts,  whether  notice  • 
of  lien  should  be  filed  or  not 

Under  the  repeated  decisions  of  this  court,  these 
statutory  provisions  entered  into  and  formed  a  part 
of  appellant's  mortgage,  and  she  acquired  her  lien  on 
the  mortgaged  property  subject  to  such  statutory  liens 
as  might  thereafter,  in  the  vicissitudes  of  the  mort- 
gagor's business,  attach  to  such  property  for  work  and 
labor  done  or  material  furnished,  and  with  notice  that, 
in  case  of  the  debtor^s  failing  circumstances,  such  lat- 
ter claims  might,  under  the  statute,  be  "preferred 
debts,  whether  notice  of  lien  be  filed  or  not."  Bryson 
V.  McCreary,  102  Ind.  1;  Edtvards,  Tr,  v.  Johnson^  105 
Ind.  594;  Long^  Ex.  v.  Straus ^  107  Ind.  94;  Owen  School 
Tp.  V.  Hay,  107  Ind.  351.  See  also  Bass  v.  Doerman, 
112  Ind.  390. 

In  cons-idering  a  similar  statute  to  that  now  before 
us,  it  was  said  by  this  court  in  Aurora  Nat  Bank  v. 
Blacky  125  Ind.  595:  *'It  was  the  purpose  of  the  Legis- 
lature in  enacting  this  statute  to  secure  to  employee  of 
cori>orations  an  eflScient  remedy  for  the  collection  of 
money  due  them  for  wages.  Such  statutes  are  not 
only  constitutional,  but  they  are  to  be  liberally  con- 
strued with  a  view  of  rendering  effectual  the  purpose 
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of  the  statute."  Citing  Warren  v.  Sohn,  and  Bass  v. 
Doermariy  supra^  and  also  Pendergast  v.  Yandes^  iJec, 
124  Ind.  159,  8  L.  R.  A.  849. 

"We  are  further  of  opinion,"  said  the  court  in  that 
case,  speaking  by  Judge  Coffey,  "that  the  corporation 
could  not  avoid  the  lien  given  by  statute  by  trans- 
ferring its  property  before  the  notice  of  the  intention 
to  hold  a  lien  was  filed  in  the  recorder's  office.  Such 
a  construction  of  the  statute  would  place  it  in  the 
power  of  corporations  to  defeat  the  purpose  the  Legis- 
lature had  in  view,  as  they  might,-  upon  approaching 
insolvency,  defeat  such  liens  by  selling  and  transfer- 
ring all  their  property.  Those  dealing  with  such  cor- 
porations.  must  know  the  law  and  must  take  notice 
that  the  wages  of  employes  is  a  lien  upon  their  prop- 
erty, and  that  the  title  acquired  by  purchase  or  other- 
w^ise  from  a  corporation  is  subject  to  such  lien." 

In  Goodbub  v.  Homung^  127  Ind.  181,  it  was  held  that 
"the  above  mentioned  claims,"  as  referred  to  in  the 
concluding  paragraph  of  section  1  of  the  statute  under 
which  this  action  was  tried,  include  not  only  debts  due 
laborers  for  wages,  but  also  debts  due  mechanics,  ma- 
terialmen, contractors  and  others,  as  mentioned  in  the 
preceding  clauses  of  said  section.  See  also  McElucaine 
v.  Hosey,  135  Ind.  481. 

It  has  been  well  said,  following  Aurora  Nat  Bank  v. 
Blacky  supra,  that  this  preference  is  equal  to  a  first 
lien  upon  the  property  and  proceeds  thereof,  and  is 
superior  to  the  claim  of  a  mortgagee  or  a  bona  fide  pur- 
chaser without  notice.  Any  other  construction  of  the 
statute  would  place  it  in  the  power  of  the  employers  to 
defeat  the  purpose  the  legislature  had  in  view,  as  they 
might,  upon  approaching  insolvency,  by  selling  and 
transferring  their  property.  Like  observations  would, 
of  course,  apply  to  attempts  made  to  defeat  the  pur- 
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pose  of  the  legislature  by  mortgaging  or  otherwise  en- 
cumbering the  property. 

The  general  purpose  ot  the  mechanic's  lien  law  is  to 
give  laborers  and  materialmen  the  right  to  a  lien  on 
the  property  improved  by  them,  to  the  extent  of  the 
value  of  such  labor  or  material.  The  lien,  the  right  to 
which  is  so  given,  as  a  rule,  remains  inchoate  until 
notice  of  the  intention  to  hold  the  lien  is  given.  In 
case,  however,  the  owner  of  the  property  becomes  "in 
failing  circumstajices,"  all  interests  are  at  once  i3re- 
cipitated ;  there  may  be  no  time  to  give  notice,  and,  by 
force  of  the  statute,  all  claims  of  laborers  and  ma- 
terialmen become  "preferred  debts,"  or  a  first  lien 
upon  the  property.  Otherwise  the  purpose  of  the  law 
might  at  any  time  be  defeated  by  the  embarrassment 
of  the  owner  and  the  sudden  and  unexpected  sale  or 
encumbering  of  his  property. 

The  law  is,  however,  only  for  the  benefit  of  "persons 
performing  labor  or  furnishing  material  or  machinerj' 
for  erecting,  altering,  repairing  or  removing  any 
house,"  or  other  structure;  and  for  "mechanics  and 
laborers  employed  in  or  about  any  shop,"  or  other 
workroom  named  in  the  statute.  The  law  is  not  in- 
tended to  protect  those  who  make  payments  to  such 
laborers  or  materialmen,  on  order  of  the  owner  of  the 
building  or  workshop,  or  otherwise.  Business  men, 
merchants  and  others  who  make  such  payments  and 
charge  them  on  general  account  to  the  owner  of  the 
building  or  shop  in  question,  are  but  general  creditors 
of  such  owner.  Such  claims  may,  of  course,  be  as- 
signed, but  they  carry  no  lien,  unless  a  lien  has  first 
been  perfected  by  the  mechanic  or  materialman  in 
whose  favor  the  right  to  the  lien  primarily  exists.  The 
right  to  the  lien  is  in  the  mechanic,  laborer  or  ma- 
terialman, and  it  is  only  such  mechanic,  laborer  or 
materialman  that  may  perfect  the  lien ;  and  it  is  only 
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after  the  lien  has  been  perfected,  as  in  the  case  of  any 
other  lien,  that  it  may  be  assigned. 

The  findings  in  this  case  show  that  the  amounts  due 
the  cross-complainants,  Oscar  P.  Cook,  Buf us  P.  Wal- 
ton, Claudius  C.  Coffin,  Margaret  Woods,  Imla  Sho- 
walter,  and  John  V.  Bouslog,  are  for  moneys  paid  by 
them  respectively  on  orders  of  Joseph  S.  Jenckes. 
These  cross-complainants  were  not  mechanics  or  la- 
borers upon,  in  or  about  said  bricU  factory;  neither  did 
they  furnish  material  or  machinery  for  its  erection. 
They  can  therefore  have  no  claim  to  a  lien  upon  the 
property,  nor  are  the  amounts  due  them  preferred 
debts. 

The  decree  of  the  court  is  therefore  reversed,  in  so 
far  as  it  gives  the  above-named  cross-complainants 
first  liens  in  favor  of  their  respective  judgments.  In 
all  other  respects  the  decree  is  affirmed ;  and  the  sev- 
eral judgments,  as  against  Joseph  S.  Jenckes,  are 
affirmed. 


Enochs  v.  PrrrsBUROH,  Cincinnati,  CmcAOO  &  St. 

Louis  Eailway  Co. 

[No.  17,975.     Filed  September  24,  1896.] 

Nbgliobnce. — Proximate  Cause  of  Injury.-^-Where  a  railroad  com- 
pany negligently  obstructed  a  public  street  of  a  city  with  a  train  of 
cars,  thereby  preventing  travel  across  such  street  for  an  unreason- 
able length  of  time,  such  obstruction  was  not  the  proximate  cause 
of  an  injury  received  by  a  pedestrian  who,  without  negligence  in 
passing  around  such  obstruction,  caught  her  foot  on  a  stone,  lying 
across  the  gutter  between  the  street  and  sidewalk,  and  was  injured. 

From  the  Bartholomew  Circuit  Court  Affirmed. 
J.  W.  Donaker^  for  appellant. 
S.  Stansifer^  for  appellee. 
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McCabe,  J. — The  circuit  court  sustained  several  de- 
murrers to  each  of  the  two  paragraphs  of  the  appel- 
lant's complaint,  and  the  plaintiff  refusing  to  amend 
or  plead  over,  the  appellee  had  judgment  upon  the  de- 
murrer. 

The  two  paragraphs  are  substantially  the  same. 
Both  seek  to  recover  damages  alleged  to  have  been 
sustained  by  the  plaintiff  through  the  alleged  negli- 
gence of  the  defendant 

The  substance  of  the  facts  alleged  is  that,  the  de- 
fendant's railroad  track  runs  through  the  city  of  Co- 
lumbus, upon  and  along  Jackson  street,  running  north 
and  south  across  Ninth  street,  both  of  which  are  pub- 
lic streets  in  said  city;  that  plaintiff  resided  on  the 
west  side  of  Jackson  street,  a  half  square  north  of 
said  Ninth  street;  that  on  April  27,  1894,  after  dark, 
plaintiff  was  walking  from  her  place  of  business  to  her 
said  house,  traveling  west  on  the  north  side  of  said- 
Ninth  street;  that  when  the  plaintiff  arrived  at  the  in- 
tersection of  said  Jackson  and  Ninth  streets  the  de- 
fendant was  wholly  obstructing  said  Ninth  street  with 
an  engine  and  train  of  cars  attached  thereto,  and  un- 
lawfully and  negligently  permitting  said  train  to  re- 
main over  and  across  said  Ninth  street,  wholly  ob- 
structing travel  thereon  for  more  than  twenty 
minutes;  that  said  train  extended  north  beyond  any 
street  crossing  of  said  Jackson  street;  that  plaintiff 
waited  on  the  east  side  of  said  railroad  track  at  said 
north  sidewalk  crossing  of  said  Ninth  street  fifteen 
minutes  for  defendant  to  remove  its  train;  being  in- 
formed by  the  trainmen  that  it  was  not  ready  to  move 
out,  and  becoming  impatient  and  being  desirous  to 
reach  her  home,  she  undertook  to  go  around  said  train 
of  cars  to  the  south  end  of  the  engine  and  across  de- 
fendant's railroad  track  and  said  Jackson  street  to  her 
home;  that  in  attempting  to  pass  around  said  engine, 
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without  any  fault  or  negligence  on  her  part,  the  plain- 
tiff caught  her  foot  on  a  stone  lying  across  the  gutter 
between  said  Ninth  street  and  the  south  sidewalk 
thereof  at  said  Jackson  street,  whereby  she  was 
thrown  over  said  stone  violently  to  the  ground,  there- 
by breaking  and  fracturing  the  bones  of  her  left  arm 
at  the  wrist,  and  otherwise  bruising  her  body. 

There  were  such  other  allegations  as  that  it  is  con- 
ceded that  appellant  was  shown  to  be  free  from  con- 
tributory negligence. 

And  it  is  also  conceded  that  the  allegations  were 
such  as  show  that  the  defendant  was  guilty  of  negli- 
gence in  obstructing  the  street  with  the  train. 

The  only  question  is,  was  the  negligence  of  the  de- 
fendant the  proximate  cause  of  the  plaintiflf's  injury? 
If  it  was  not,  there  can  be  no  recovery  against  the  de- 
fendant. (16  Am.  and  Eng.  Ency.  of  Law,  428-431.)  An 
eminent  author  states  the  law  as  we  think  correctly 
thus:  "Negligence  may,  however,  be  the  proximate 
cause  of  an  injury  of  which  it  is  not  the  sole  or  im- 
mediate cause.  If  the  defendant's  negligence  con- 
curred with  some  other  event  (other  than  plaintiff's 
fault)  to  produce  the  plaintiff's  injury,  so  that  it 
clearly  appears  that  but  for  such  negligence  the  injury 
would  not  have  happened,  and  both  circumstances  are 
closely  connected  with  the  injury  in  the  order  of 
events,  the  defendant  is  responsible,  even  though  his 
negligent  act  was  not  the  nearest  cause  in  the  order  of 
time.  Strictly  defined,  an  act  is  the  proximate  cause 
of  an  event,  when,  in  the  natural  order  of  things,  and 
under  the  particular  circumstances  •  surrounding  it, 
such  an  act  would  necessarily  produce  that  event.  But 
the  practical  construction  of  ^proximate  cause'  by  the 
courts,  is  a  cause  from  which  a  man  of  ordinary  ex- 
perience and  sagacity  could  foresee  that  the  result 
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might  probably  ensue."  Sherman  and  Bedfield  on  Neg- 
ligence (3d  ed.),  section  10. 

Tested  by  this  rule,  the  appellee's  negligence  was 
not  the  proximate  cause  of  appellant's  injury. 

It  is  true,  that  appellant^s  injury  would  not  have 
happened  but  for  the  appellee's  negligence.  But  that 
is  not  the  sole  ingredient  to  be  considered  in  deter- 
minging  whether  appellee's  act  was  the  proximate 
cause  of  appellant's  injury.  N.  F".,  etc.,  R.  -B.  Co.  v. 
Perriguey,  138  Ind.  414;  McOdhan  v.  Indianapolis^ 
etc.,  Gas  Co.,  140  Ind.  335,  49  Am.  St  Rep.  199;  29  L.  R 
A  355. 

That  the  appellant  should  have  come  in  contact 
with  the  stone  on  which  she  caught  her  foot,  causing 
her  fall  and  injury  in  attempting  to  go  around  the  ob- 
structing train,  would  necessarily  follow  the  obstruc- 
tion; or  that  ordinary  experience  or  sagacity  could 
foresee  that  such  an  accident  might  probably  ensue 
cannot  be  affirmed.  Appellant  mainly  relies  on  two 
cases.  The  first  iBBillman  y.  Indianapolis,  etc.,  R.  R.  Co., 
76  Ind.  166,  40  Am.  Rep.  230.  The  complaint  in  that 
case  alleged  "that  the  servants  and  agents  of  the  ap- 
pellee managed  and  operated  the  locomotive  and  cars 
of  the  railway  company  in  such  a  recklessly  and  cul- 
pably negligent  manner,  as  to  willfully  and  wrong- 
fully cause  a  team  of  horses,  belonging  to  one  Zero 
Carter,  to  take  fright  and  run  away,  and  that,  be- 
cause of  such  fright,  and  while  unmanageable  and 
running  away,  they  ran  against  the  horse  of  appel- 
lant and  caused  its  death."  It  was  there  said:  "It 
is  not  necessary  that  the  precise  injury  which 
actually  occurred  could  have  been  reasonably  an- 
ticipated at  the  time  the  original  wrong  was  com- 
mitted. It  is  true  that  the  resultant  injury  must  be 
of  such  a  general  character  as  might  have  been  rea- 
sonably foreseen  and  provided  against.  *  *  *  *  It 
is  not  unusual  or  unnatural,  for  horses  panic-stricken 
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by  fear,  to  run  against  and  injure  persons  and  prop- 
erty, and  what  is  neither  unnatural  nor  unusual  the 
wrong-doer  must  be  held  to  have  anticipated.  *  *  * 
What  is  usual,  the  law  requires  the  person  doing 
a  wl'ong  to  anticipate  and  provide  against  A  wrong- 
doer cannot  escape  liability  upon  the  ground  that  the 
injury  resulting  from  the  wrong  was  too  remote,  if  it 
was  in  fact  a  usual  or  probable  one.  Proximate  re- 
sults are  such  as  are  natural  or  usual." 

The  company  was  held  liable  in  that  case.  But  here 
the  injury  resulting  to  the  appellant  was  neither  the 
natural  nor  usual  result  to  be  expected  from  the  ap- 
pellee's alleged  negligence. 

The  other  case  is  the  City  of  Crawfordsville  v.  Smithy 
79  Ind.  308,  41  Am.  Rep.  612.  That  case  has  no  bear- 
ing upon  the  present  case. 

The  city,  in  that  case,  was  held  liable  for  damages 
caused  by  a  runaway  horse  falling  into  a  pit  in  the 
street  left  unguarded  by  the  city. 

There  is  a  case  in  this  court  which  seems  almost  ex- 
actly in  point,  namely,  Kistner,  Exr.j  v.  City  of  Indi- 
unapolis  et  al.^  100  Ind.  210.  That  was  a  suit  against 
the  city  and  the  Union  Railway  Company  to  recover 
for  the  death  of  the  plaintiff's  testator,  caused  by  the 
alleged  negligence  of  the  defendants.  Separate  de- 
murrers by  each  defendant  had  been  sustained  to  the 
complaint,  and  this  court  alSirmed  the  judgment.  The 
first  paragraph  of  the  complaint  after  alleging  that 
seven  railroad  tracks  cross  Illinois  street  into  the 
Union  Depot  in  said  city,  and  that  fourteen  railroad 
companies  are  permitted  to  use  said  tracks  and  depot, 
the  further  facts  are  alleged  which  show  that  the  city 
and  the  railway  company  had  been  guilty  of  negli* 
gence  in  failing  to  provide  safeguards  for  the  protec- 
tion of  persons  and  teams  from  injury  in  passing  over 
said  tracks  on  said  Illinois  street;  it  is  alleged  "that 
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the  appellant's  testator,  John  G.  Kistner,  started  from 
his  store  to  go  to  his  dwelling-house,  walking  on  and 
along  the  west  sidewalk  of  Illinois  street  across  such 
seven  tracks  ♦  *  ♦;  that  soon  after  he  had  started 
across  such  tracks,  but  while  he  had  sufficient  time  to 
pass  across  the  tracks  upon  which  the  train,  herein- 
after named,  was  backing,  if  not  wrongfully  interfered 
with  or  prevented,  before  any  trains,  locomotives  or 
cars  would  reach  such  west  sidewalk,  a  train  of  *  *  *  * 
one  of  the  companies  that  had  the  right  to  and  did 
use  the  seven  tracks  aforesaid,  commenced  backing 
out  of  the  Union  Depot  on  one  of  such  tracks,  and 
John  G.  Kistner  had  passed  south  of  the  track  such 
train  was  backing  upon  and  was  entirely  clear  of  and 
free  from  any  danger  from  such  train  if  not  wrongfully 
interfered  with ;  that  after  such  train  had  commenced 
backing  as  aforesaid,  a  wagon  and  team  belonging  to 
the  firm  of  Archdeacon  &  Co.,  driven  by  one  of  their 
employes  along  Illinois  street  from  the  part  thereof 
south  of  the  seven  tracks,  were  driven  north  upon  and 
commenced  crossing  the  seven  tracks,  and  when  such 
employe  had  got  within  a  short  distance  of  and  was 
approaching  the  track  on  which  such  train  was  back- 
ing, he  found  that  the  train  had  moved  so  far  back 
that  he  could  not  pass  it  without  making  a  circuit  and 
driving  further  west  near  to  and  upon  the  west  side- 
•walk  of  the  part  of  Illinois  street  crossed  by  the  seven 
tracks;  and  to  preserve  his  own  life  and  the  lives  of  his 
team  and  save  his  wagon  from  destruction,  it 
was  necessary  that  such  driver  should,  and  he 
then  and  there  did,  make  a  circuit  and  drive 
the  team  and  wagon  further  west  and  near  to 
and  upon  such  west  sidewalk  and  around  and 
abreast  of  the  backing  train;  and,  in  so  doing,  the 
wheels  of  the  wagon  struck  the  said  John  G.  Kistner 
and  knocked  and  threw  him  down  under  the  wheels  of 
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such  moving  train,  which  was  backing  at  the  time 
aforesaid,  and  the  wheels  of  the  cars  of  such  moving 
train  passed  over  and  crushed  the  body  of  the  afore- 
said John  G.  Kistner,  who  was  then  and  there  and 
thereby  instantly  killed." 

All  of  which,  it  is  alleged,  was  caused  by  the  negli- 
gence of  both  defendants  and  without  any  negligence 
on  the  part  of  the  deceased. 

The  other  two  paragraphs  only  differed  from  the 
first  in  that  they  alleged  that  the  injury  occurred 
through  the  negligence  of  Archdeacon  &  Co.,  but 
charge  that  such  negligence  was  of  a  character  which 
the  defendants  ought  to  have  provided  against,  and 
failing  to  do  so  are  liable  for  all  the  consequences. 

The  ruling  of  the  trial  court  in  sustaining  the  de- 
murrer of  the  city  to  the  several  paragraphs  of  the 
complaint  was  upheld  for  an  additional  reason  to  that 
given  in  support  of  the  ruling  on  the  demurrer  of  the 
Union  Railway  Company. 

As  to  the  latter  ruling  it  was  there  said:  "We  are 
of  opinion,  also,  that  no  error  was  committed  by  the 
court  in  sustaining  the  separate  demurrers  of  the  ap- 
pellee, the  Union  Railway,  to  each  paragraph  of  ap- 
pellant's complaint  It  clearly  appears  from  the  facts 
alleged  in  each  paragraph,  that  the  proximate  cause 
of  the  death  of  appellant's  testator  was  the  act  of  the 
driver  of  the  wagon  of  Archdeacon  &  Co.,  whether 
such  act  was  negligent  or  otherwise,  and,  of  course, 
that  the  negligence  of  the  Union  Railway  Company, 
alleged  in  each  paragraph,  was  not  the  proximate 
cause  of  such  death.  The  intervening  agency  here  was 
so  direct  and  positive  in  its  nature  and  effect  that  the 
death  of  the  testator  cannot  be  attributed,  we  think,  to 
the  alleged  negligence  of  the  Union  Railway  Company. 
Here  lies  the  difference,  as  it  seems  to  us,  between  the 
Vol.  145—41 
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case  at  bar  and  the  case  of  Billman  v.  Indianapolis^  etCy 
R.  R.  Co.j  supray  and  City  of  CrawfordsvUle  v.  Smithy 
aupray  cited  and  relied  upon  by  the  appellant.  Those 
cases  are  not  in  point  here,  and  are  not  in  conflict  with 
what  we  now  decide." 

According  to  these  principles,  the  appellee's  negli- 
gence was  not  the  proximate  cause  of  the  appellant's 
injurj'.  Therefore,  the  circuit  court  did  not  err  in  sus- 
taining the  demurrer  to  the  several  paragraphs  of  the 
complaint. 

The  judgment  is  affirmed. 


Hedrick  et  al.  v.  Whitehorn  et  al. 

IM   406  [^o.  17,780.     Filed  May  8,  1896.     Rehearing  denied  Sept.  24,  1896.] 

152    1165 

145  MS  Appeal  and  Brbob. — Failure  to  Save  Exceptions. — Where  the  ruling 
suggested  by  an  assigned  cause  of  error  is  not  excepted  to,  no  cause 
for  complaint  is  presented  to  the  Supreme  Court. 

Same. — Original,  Superseded  by  Amended  Pleadings, — ^The  Supreme 
Court  will  Tu>t  review  original  paragraphs  of  a  pleading  that  have 
been  superseded  by  amended  paragraphs. 

Same. — Amenndment  of  Pleadings. — Discretion  of  Court. — Rtscord, — 
Amendment  to  pleadings  is  a  question  largely  within  the  discr^on 
of  the  trial  court ;  and  the  record  must  disclose  what  amendnient 
was  sought  to  be  made,  or  the  ruling  will  not  be  reviewed  by  the 
Supreme  Court. 

From  the  Brown  Circuit  Court.   Affirmed. 

Shelby  Hedrick^  for  appellants. 

W.  C,  Duncan  and  W.  J.  Beck^  for  appellees. 

Hackney,  C.  J. — The  assignments  of  error  are:  1, 
that  the  court  erred  in  overruling  a  motion  for  the 
appointment  of  a  committee  to  prosecute  this  cause 
on  behalf  of  the  appellant,  Wiley  Hedrick.  2.  "In 
sustaining  a  demurrer  to  appellants'  first  paragraph 
of  complaint''   3.    "The  court  erred  in  sustaining  a  de- 
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murrer  to  appellants'  special  and  third  paragraph  of 
complaint"  4.  "In  refusing  appellants'  leave  to 
amend  their  first  and  third  paragraphs  of  complaint 
and  each  of  them,  and  to  allow  them  to  make  new 
parties." 

The  ruling  suggested  by  the  first  assigned  cause  of 
error  was  not  excepted  to,  and  therefore  presents  no 
cause  for  complaint  in  this  court.  Burns'  R.  S.  1894, 
section  638  (R.  S.  1881,  section  626);  Johnson  v.  Eber- 
harty  Sheriff y  140  Ind.  210. 

The  record  recites  the  filing  of  a  complaint  which 
is  omitted  from  the  record  "by  the  direction  of  the 
plaintiff;"  then  follows  what  is  designated  by  the 
record  as  an  amended  complaint,  in  three  paragraphs. 
These  paragraphs  do  not  upon  their  face  purport  to  be 
amended  paragraphs,  and  they  get  their  designation 
as  such  only  from  the  recital  of  the  transcript 

On  the  3d  day  of  September,  1894,  a  demurrer  was 
sustained  to  the  first  and  second  paragraphs  of  com- 
plaint. On  the  4th  day  of  September,  1894,  an 
amended  complaint  was  filed,  and  it  is  recited  that 
such  amended  complaint  is  that  so  set  out  in  the 
record.  On  the  5th  day  of  September,  1894,  a  de- 
murrer was  sustained  to  the  first  and  overruled  as  to 
the  second  paragraph  "of  complaint"  On  the  10th 
day  of  September,  1894,  an  amended  first  and  an  addi- 
tional third  paragraph  of  complaint  were  filed,  but 
they  do  not  appear  in  the  record,  and  are  referred  to 
by  "(here  insert.)"  On  the  21st  day  of  November,  1894, 
a  demurrer  was  sustained  to  said  two  paragraphs.  On 
the  26th  day  of  November,  1894,  leave  was  asked  and 
refused  to  amend  the  "first  and  third  paragraphs  of 
complaint"  No  amendment  was  tendered,  no  para- 
graph as  amended  was  offered,  and  the  record  does  not 
show  in  what  respect  amendments  were  to  be  made. 

It  will  be  seen  from  the  record,  as  above  disclosed, 
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that  the  first  and  third  paragraphs  of  complaint, 
treated  either  as  original  or  as  amended  pleadings, 
were  superseded  by  another  amended  first  and  an  ad- 
ditional third  paragraph.  Neither  of  the  latter  para- 
graphs is  in  the  record  unless  we  should  accept  the 
expression  of  the  clerk,  "here  insert,"  as  having  refer- 
ence to  the  amended  complaint  first  mentioned  above. 
This  we  could  not  do  if  we  would,  since  it  plainly  ap- 
pears that  the  pleading  there  referred  to  was  in  three 
paragraphs  continuing  under  a  single  title  and  ar- 
ranged in  consecutive  order. 

Beferring  again  to  the  assignment  of  error,  it  will 
be  seen  that  the  sufficiency  of  the  first  and  third  para- 
graphs of  complaint  is  assigned  and  that  the  suffi- 
ciency of  amended  pleadings  is  not  assigned.  There 
is  some  confusion  in  the  record  as  to  the  third  para- 
graph, whether  the  ruling  complained  of  related  to  the 
paragraph  marked  "3d"  in  the  pleading,  designated 
by  the  clerk  as  the  amended  complaint  or  whether  it  is 
that  designated  as  the  "additional  third  paragraph." 

But  there  is  no  confusion  upon  the  fact  that  the  as- 
signment of  error  refers  to  the  original  complaint  and 
does  not  bring  in  review  any  amended  pleading. 

It  is  settled  practice  that  amended  pleadings  take 
out  the  original  pleading  and  leave  no  question  for  re- 
view in  ruling  upon  such  original  pleadings.  State^ 
ex  rel.y  Jackson y  142  Ind.  259.  It  is  a  self-evident 
proposition  that  this  court  cannot  review  pleadings 
which  are  not  in  the  record.  See  Elliott  App.  Proced., 
section  595. 

The  fourth  assignment  of  error  has  no  support  in 
the  record.  Since  amendments  to  pleadings  is  a  ques- 
tion largely  within  the  discretion  of  the  trial  court,  the 
record  must  affirmatively  disclose  such  refusal  as  will 
amount  to  an  abuse  of  that  discretion.  Without  some 
indication  of  the  amendment  desired,  the  lower  court 
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would  not  be  properly  called  upon  to  exercise  its  dis- 
cretion. Here  the  record  does  not  disclose  what 
amendment  was  sought  to  be  made.  The  desired 
amendment  must  appear  from  the  record.  Shaw  v. 
Binkard,  10  Ind.  227;  Ency.  of  Plead,  and  Pract,  Vol. 
1,  p.  637. 

There  being  no  available  error  in  the  record,  the 
judgment  of  the  circuit  court  is  affirmed. 


Johnson  et  al.  v.  Williams. 

[No.  17,738.    FQed  May  18, 1806.    Rehearing  denied  Sept.  24,  1896.] 

Appeal. — Practice. — Aaaignment  of  Error, — An  assignment  of  error, 
based  upon  the  overruling  of  a  motion  for  judgment  on  the  special 
finding,  presents  no  question  for  decision  in  this  court,  when  no 
motion  was  made  in  the  trisil  court  for  judgment  in  favor  of  ap- 
pellant. 

Same. — New  Trial. — AssigninerJ  of  Error. — When  the  causes  in  an 
assignment  of  error  for  overruling  a  motion  for  a  new  trial  depend 
upon  evidence,  which  has  not  been  made  a  part  of  the  record,  no 
question  is  presented  to  this  court  for  decision. 

Vendor  and  Pubchaser. — Failure  of  Title. — Rescission  of  Sale. — 
Damages. — Where  a  vendor  negotiated  the  sale  of  a  body  of  land, 
which  had  been  subdivided  into  five  tracts,  and  conveyed  to  differ- 
ent parties,  including  vendor,  and  such  owners  executed  separate 
deeds  of  conveyance  for  the  several  tracts  of  land,  the  considera- 
tion for  the  several  conveyance  was  paid  and  secured  by  payment 
by  grantee  of  a  school  fund  mortgage  on  the  whole  tract,  and  by 
paying  to  each  of  the  grantors  a  certain  simi  of  money,  and  by  the 
execution  of  notes  of  grantee  to  the  grantors  severally,  in  a  suit 
for  the  collection  of  the  notes  executed  to  said  vendor  for  the  bal- 
ance of  purchase  money  of  his  separate  tract  of  land,  a  cross-action 
to  set  aside  said  several  conveyances  and  rescind  said  purchase  so 
made,  and  *f  or  damages  against  vendor,  will  not  lie  because  of  the 
partial  failure  of  title  of  one  of  the  said  several  grantors,  where 
such  vendor  made  no  representations  as  to  the  title  to  the  lands  so 
conveyed,  and  intended  no  fraud  upon  gprantee  in  connection  with 
the  transaction. 
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From  the  Grant  Circuit  Court  Affirmed. 
Harvey  &  De  Wolfy  for  appellants. 
Bailiff  &  Cline,  for  appellee. 

Hackney,  C.  J. — There  are  three  assignments  of 
error  upon  the  record  in  this  case:  1.  Exceptions  to 
the  conclusions  of  law  stated  upon  a  special  finding 
of  facts;  2.  Overruling  a  motion  for  judgment  in 
favor  of  the  appellants  on  the  facts  so  found;  and  3. 
Overruling  a  motion  for  a  new  trial. 

The  second  and  third  assignments  do  not  prop«*ly 
present  any  question  for  decision,  since  no  motion  was 
inade  in  the  trial  court  for  judgment  in  favor  of  the 
appellants,  and  the  causes  assigned  for  a  new  trial 
depend  upon  the  evidence  which  has  not  been  made  a 
part  of  the  record. 

The  facts  specially  found  were,  substantially,  that 
in  March,  1888,  James  L.  Williams  owned  a  tract  of 
something  over  one  hundred  and  forty  acres  of  land, 
adjacent  to  the  town  of  Upland,  in  Grant  county. 
This  he  divided  into  five  tracts,  four  of  which  he  con- 
veyed to  his  children;  one  of  the  tracts,  twenty-five 
acres,  he. conveyed  to  his  daughter,  "Amy  A.  Bedwell 
and  her  children,"  she  then  having  two  children;  one 
of  said  tracts,  forty  acres,  he  conveyed  to  John  W. 
Williams.  Thereafter,  in  1892  or  1893,  the  Upland 
Land  Company  desired  to  purchase  the  several  tracts 
so  conveyed  and  that  retained  by  James  L.  Williams, 
and  to  that  end  its  agent  entered  into  negotiations 
with  said  John  W.  Williams  for  himself  and  on  behalf 
of  his  father  and  the  other  owners  of  said  lands.  It 
was  finally  agreed  that  the  several  owners  would  con- 
vey said  lands  to  said  company  for  $19,000.00,  part  in 
cash  and  part  on  time.  At  that  time  there  had  been 
no  representations  as  to  the  title  of  the  lands  so  con- 
veyed to  Amy  A.  Bedwell  and  her  children,  and  the 
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company  made  no  search  of  the  records  and  no  inquiry 
as  to  whether  Mrs.  Bedwell  was  the  exclusive  owner 
of  said  twenty-five-acre  tract;  but,  at  the  execution  of 
the  several  deeds  to  the  company,  the  deed  so  made  to 
Mrs.  Bedwell  and  her  children  was  submitted  to  the 
company  and  inspected  by  its  agents,  and  said  John 
W.  Williams  intended  no  fraud  upon  said  company  in 
his  connection  with  the  transaction.  Notwithstand- 
ing said  deed  included  her  children  as  grantees,  she 
executed  a  deed  of  general  warranty  for  said  twenty- 
five-acre  tract,  her  husband  joining  in  the  deed,  and 
the  respective  owners  of  the  four  remaining  tracts  ex- 
ecuted deeds  of  general  warranty  to  said  company. 
The  consideration  for  said  several  conveyances,  so  ag- 
gregating f  19,000.00,  was  paid  and  secured,  first  by 
the  payment  of  a  school  fund  mortgage  on  the  whole 
tract,  second  by  paying  to  each  of  the  grantors  a  sum 
of  money,  including  fSOO.OO  to  Mrs.  Bedwell  and 
13,400.00  to  John  W.  Williams,  and  third  by  the  ex- 
ecution  to  said  several  grantors  of  the  notes  of  said 
company  and  appellant  Johnson,  and  including  one 
to  Mrs.  Bedwell  for  fl,000.00  and  one  for  f2,000.00, 
and  to  John  W.  Williams  one  for  f  1.500.00,  one  for 
$1,860.00  and  another  for  f  1,860. 00.  In  like  manner 
several  notes  were  executed  to  the  other  grantors  re- 
spectively. The  grantors  in  the  said  several  convey- 
ances to  the  company  had  no  interest  whatever  in  any 
of  the  several  tracts  conveyed,  excepting  that  which 
each  so  held  in  severalty  as  aforesaid.  Said  several 
deeds  were  executed  in  April,  1893,  at  which  time  said 
company  went  into,  and  has  ever  since  continued  in 
possession  of  said  lands.  In  July,  1893,  said  company 
conveyed  all  of  said  lands,  with  other  lands,  to  said 
Johnson,  who,  on  the  2d  of  October,  1893,  executed  a 
mortgage  thereon,  excepting  said  twenty-five  acre 
tract,  to  the  Aetna  Life  Insurance  CJompany. 
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This  action  was  begun  in  Maj,  1894,  by  the  appellee, 
John  W.  Williams,  upon  the  three  notes  so  executed 
to  him  and  the  appellants,  having  sought  by  cross- 
complaint  to  set  aside  said  several  conveyances  and 
rescind  said  purchase  so  made,  brought  into  court, 
while  the  trial  was  in  progress,  deeds  of  reconveyance 
to  said  several  grantors  of  said  several  tracts,  which 
were  tendered  by  the  appellants.  That  said  deed  to 
Mrs.  Bedwell  included  her  children  as  grantors,  was 
not  known  by  said  John  W.  Williams,  nor  by  the 
agent  of  said  company  who  so  negotiated  said  pur- 
chase, until  after  the  execution  of  said  several  deeds 
to  said  company. 

In  June,  1894,  John  W.  Williams,  as  guardian  for 
said  two  children  of  Mrs.  Bedwell,  by  proceedings 
found  in  detail,  sold  the  undivided  two-thirds  of  said 
twenty-five-acre  tract  to  said  Amy  A.  Bedwell  and 
conveyed  the  same  to  her  by  suitable  deed. 

The  amount  due  upon  said  three  notes  sued  upon 
was  found  to  be  $5,013.93. 

Upon  these  facts  the  court  stated  as  conclusions  of 
law  that  said  notes  were  valid;  that  the  appellants  and 
neither  of  them  should  recoup  any  sum  in  damages 
against  said  John  W.  Williams,  and  should  not  obtain 
a  cancellation  of  said  notes,  and  that  neither  of  the  ap- 
pellants should  recover  in  this  action  any  of  the  pur- 
chase-money by  them  paid. 

It  will  be  observed  that  whatever  the  appellants 
have  suffered  has  been  from  the  conveyance  by  Mrs. 
Bedwell  of  an  interest  in  the  twenty-five-acre  tract 
not  owned  by  her.  Just  why  John  W.  Williams,  who 
made  no  false  representations,  who  intended  no  fraud, 
and  who  was  ignorant  of  the  ownership,  by  the  chil- 
dren, could  be  held  in  damages,  has  not  been  made 
clear  to  us.  Just  how  the  appellants  could  rescind  as 
to  their  several  grantors,  because  of  the  partial  failure 
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of  title  as  to  but  one  of  such  grantors  conveying  a 
separate  tract  by  a  separate  deed,  and  could  enforce 
that  rescission  in  an  action  to  which  only  one  of  the 
several  grantors  was  a  party;  how  that  rescission 
could  be  made  possible  with  the  mortgage  to  the  in- 
surance company  standing  against  all  of  the  lands, 
save  those  attempted  to  be  conveyed  by  Mrs.  Bed  well ; 
and  how  the  tender  of  a  reconveyance,  for  the  first 
time,  in  the  midst  of  the  trial  in  this  cause,  could  all 
be  enforced  have  not  been  disclosed  by  the  argument. 

The  rule  that  one  who  would  rescind  must  act 
promptly  in  placing,  or  offering  to  place,  in  statu  quo 
the  person  with  whom  he  has  contracted,  has  been 
grossly  violated  by  the  appellants,  both  by  delay  and 
by  encumbering  the  property. 

If  this  were  an  action  upon  the  notes  executed  to 
Mrs.  Bedwell,  the  argument  upon  the  question  as  to 
her  liability  for  broken  covenant  and  the  effect  of  her 
deed  of  warranty  to  carry  the  subsequently  acquired 
title  would  be  pertinent;  but  we  fail  to  observe  its  ap- 
plication to  the  present  case.  John  W.  Williams  did 
not  warrant  the  title  of  Mrs.  Bedwell,  and  the  war- 
ranty of  his  own  title  is  not  questioned. 

The  argument  that  appellants  may  hold  the  lands 
and,  without  rescinding,  recoup  their  losses  from  the 
breach  of  warranty  by  Mrs.  Bedwell  would  be  per- 
tinent in  an  action  by  her  upon  the  notes  executed  to 
her,  but  without  some  liability  on  the  part  of  John  W. 
Williams  for  damages  for  fraud  or  for  breach  of  his 
convenant,  we  cannot  apply  that  argument  to  the 
present  case. 

Treating  the  conveyances  as  involving  one  transac- 
tion, and  as  having  been  made  for  a  single  purpose, 
which  would  fail  by  the  failure,  in  the  slight  degree 
of  the  two-thirds  of  a  small  fraction  of  the  land,  and 
seeking  equitable  relief  against  the  loss  by  such  fail- 
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ure,  at  the  same  time  holding  the  lands  conveyed,  the 
plainest  principles  of  equity  would  have  required  that 
such  steps  be  taken  as  to  charge  that  loss  to  the  party 
by  whose  fault  it  had  occurred.  John  W.  Williams 
being  found  without  fault,  and  the  court  not  having 
before  it  the  party  at  fault,  the  only  decision  possible 
was  that  made. 

We  find  no  error  in  the  record,  and  the  judgment  of 
the  circuit  court  is  affirmed. 


Carlson  v.  The  State. 

[Na  17,819.     Filed  September  25,  1896.] 

Record. — BUI  of  Exceptions. — Longhand  Manuscript  of  Ehyidenee.— 
The  filing  of  the  longhand  manuscript  of  the  evidence  must  be  ante- 
cedent to  its  being  incorporated  into  the  biU  of  exceptions. 

Sahb. — Bill  of  Exceptions. — Instructions. — Instructions  in  order  to  be- 
come a  part  of  the  record  must  be  copied  by  the  clerk. 

From  the  Tippecanoe  Circuit  Court.  Affirmed, 
im  6S0I  T^      .     n   T^   .  , ,    - 

[168  J63]  Davis  &  Bright ,  for  appellant. 

W.  A.  Ketcham,  Attomey-Greneral,  and  F,  E.  Mai- 
son,  for  State. 

Jordan,  J. — Appellant  was  charged  by  indictment 
with  feloniously  entering  a  certain  dwelling  house  in 
the  day  time  and  attempting  to  commit  a  felony  there- 
in. Upon  a  trial  before  a  jury,  he  was  convicted,  and 
over  his  motion  for  a  new  trial,  was  sentenced,  upon 
the  verdict,  to  be  imprisoned  in  the  State's  prison. 
The  only  error  assigned  in  this  court  is  based  upon 
the  overruling  of  the  motion  for  a  new  trial. 

The  questions  presented  for  our  consideration  by 
counsel  for  appellant,  relate  to  the  sufficiency  of  the 
evidence  to  support  the  verdict  and  to  the  alleged 
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error  of  the  court  in  giving  certain  instructions  to  the 
jury.  We  cannot  consider  and  determine  these  ques- 
tions upon  their  merits,  for  the  reason  that  neither 
the  evidence  nor  the  instructions  of  which  appellant 
complains  are  properly  in  the  record.  The  evidence 
upon  the  trial  was  taken  down  by  an  o£Qcial  reporter, 
and  an  attempt  has  been  made  to  certify  the  original 
longhand  manuscript  to  this  court  under  section  1  of 
an  act  approved  March  7, 1873.    Acts  1873,  p.  194 

The  certificate  of  the  trial  judge  shows  that  the  bill 
of  exceptions  was  presented  to  him  and  signed  on 
November  19, 1895.  Prom  the  certificate  of  the  clerk 
it  appears  that  the  oflScial  report  of  the  evidence,  and 
the  bill  of  exceptions,  were  filed  in  his  office  on  Novem- 
ber 21,  1895.  It  is  settled  by  the  decisions  of  this 
court  that  the  filing  of  the  longhand  manuscript  of  the 
evidence  must  be  antecedent  to  its  being  incorporated 
into  a  bill  of  exceptions  by  the  signature  of  the  judge 
to  such  bill.  This  is  the  evident  requirement  of  the 
statute  to  which  we  have  referred.  DeHart  v.  Boards 
iic.f  143  Ind.  363 ;  Smith  v.  Staiej  antCy  176.  An  attempt 
has  also  been  made  to  incorporate  into  the  bill  of  ex- 
ceptions along  with  the  stenographer's  report  of  the 
evidence,  the  instructions  in  controversy,  and  to  certify 
them  to  this  court  in  like  manner  as  the  longhand  evi- 
dence, without  being  copied  by  the  clerk.  Such  pro- 
cedure is  not  authorized. 

For  the  reasons  stated,  it  follows  that  the  evidence 
and  instructions  are  not  in  the  record. 

Judgment  affirmed. 
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YouNa  ET  AL.  V.  Miller  et  al. 

[No,  17,540.     Filed  September  29,  1896.] 

"Wnifi. — Mental  Incapacity. — Monomania. — Burden  of  Proof, — In  an 
action  to  set  aside  a  will  on  the  ground  of  mental  unsoundness, 
proof  that  testator  was  a  monomaniac  does  not  require  defendant 
to  show  by  a  preponderance  of  the  evidence  that  such  monomania 
did  not  enter  into  or  in  any  manner  control  the  execution  of  the 
will 

EviDBNOB. — Prima  Facie  Case. — Practice, — A  prima  fade  case, 
made  by  plaintiff,  must  always  stand  unless  its  force  is  broken  by 
the  defendant's  evidence ;  but  the  defendant  is  never  required,  under 
the  general  denial,  to  negative  the  truth  of  the  plaintiff's  prima 
facie  case  by  a  preponderance  of  the  evidence. 

Wills. — Mental  Incapacity. — Monomania. — Statutes  Construed, — 
Under  section  2726  Bums'  R.  S.  1894  (2556  R.  S.  1881)  providing 
that  persons  of  unsound  mind  may  not  execute  a  will,  construed 
vdth  section  27U  Bums'  R.  S.  1894  (2544  R.  S.  1881)  which  defines  a 
'*]>erson  of  unsound  mind"  as  an  "idiot,  non  compos,  lunatic,  mon- 
omaniac, or  distracted  person,"  testamentary  capacity  is  not  denied 
to  a  monomaniac  where  the  execution  of  the  will  is  not  influenced 
by  such  mental  aberration. 

From  the  Mantgomery  Circuit  Court.  Reversed. 
Brush  &  Snyder  J  Kennedy  &  Kennedy,  and  O.  F. 
Harvey  J  for  appellants. 

Crane  &  Anderson,  for  appellees. 

Hackney,  J. — The  appellees  sued  the  appellants  to 
set  aside  the  will  of  Alfred  D.  Young,  alleging  that 
the  testator  was  of  unsound  mind  and  that  the  will 
was  unduly  executed. 

Upon  the  trial,  the  court  charged  the  jury,  among 
other  propositions,  as  follows:  "5.  Soundness  of 
mind  is  presumed  to  exist  in  all  persons  until  the  con- 
trary is  shown,  and  whosoever  would  set  aside  a  will 
because  of  unsoundness  of  mind  of  the  testator,  must 
prove  such  unsoundness  to  exist.    Mere  weakness  of 
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mind  is  not  such  unsoundness  of  mind  as  will  of  itself 
invalidate  a  will,  and  a  mind  that  is  not  capable  of 
making  important  contracts,  or  engaging  in  complex 
or  intricate  business  matters  may  nevertheless  be 
competent  to  make  a  valid  will.  What  the  law  re- 
quires to  make  a  valid  will  is,  that  the  testator  shall 
possess  mind  enough  to  comprehend  the  business  in 
which  he  is  engaged,  and  to  know  the  extent  and  value 
of  his  property  and  the  number  and  names  of  the  per- 
sons who  are  the  natural  objects  of  his  bounty;  their 
deserts  with  reference  to  their  conduct  and  treatment 
towards  him ;  to  rationally  apprehend  and  consider  his 
relations  and  natural  duty  to  those  who  stand  nearest 
to  him  in  blood,  and  other  kindred,  and  the  manner 
he  wishes  to  distribute  his  property  among  them,  or 
to  withhold  it  from  them,  and  that  he  shall  have  suf- 
ficiently strong  and  active  mind  and  memory  to  retain 
all  these  facts  in  his  mind  long  enough  to  have  his  will 
prepared  and  executed.  And  in  this  case,  if  you  find 
that  Alfred  D.  Young,  at  the  time  he  executed  the  will 
in  suit,  was  possessed  of  mental  faculties  to  the  fore- 
going extent,  then  you  should  find  that  he  was  of 
sound  mind,  and  if  not,  then  you  should  find  that  he 
was  of  unsound  mind. 

"9.  Under  our  statute  all  persons  except  infants 
and  persons  of  unsound  mind  may  dispose  of  their 
property  by  will,  and  the  words  persons  of  unsound 
mind  shall  be  taken  to  mean  any  idiot,  non  compos^ 
lunatic,  monomaniac,  or  distracted  person,  and  thus 
the  term  unsound  mind  includes  every  species  of  un- 
soundness of  mind.  A  monomaniac  is  a  person  who  is 
deranged  in  a  single  faculty  of  his  mind,  or  with  re- 
gard to  a  particular  subject  only.  And  it  is  a  fact  that 
persons  possessed  of  monomania  may,  and  often  do, 
on  all  subjects  foreign  to  the  subject  of  mania,  act 
rationally  and  with  ordinary  prudence  and  judgment 
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While,  therefore,  monomania  is  embraced  within  our 
statutory  definition  of  what  constitutes  unsoundness 
of  mind,  yet  it  does  not  follow  that  every  one  pos- 
sessed of  monomania  is  incompetent  to  make  a  valid 
will. 

''10.  In  this  case  therefore,  tf  you  find  that  Alfred 
D.  YounQy  at  the  time  he  executed  the  contested  will, 
was  possessed  of  monomania^  then  it  will  be  presumed 
that  he  was  incompetent  to  make  a  valid  will,  and  if  it 
be  shown  that  his  mania  related  to  the  dispositon  of 
his  property,  or  to  those  who  stood  in  such  relation  to 
him  as  to  be  the  natural  objects  of  his  care  and  bounty, 
or  entered  into  the  execution  of  his  will  in  any  way, 
then  you  should  find  him  of  unsound  mind  and  return 
your  verdict  for  the  plaintiffs.  But,  on  the  other  hand, 
if  you  find  that  he  was  possessed  of  monomania  at  the 

time  he  executed  the  contested  vrill,  and  that  the  defend- 
ants have  established,  by  a  clear  preponderance  of  the 
evidence,  that  his  monomania  related  to  a  subject  foreign 
from  the  disposition  of  his  property  and  foreign  from 
those  who  were  the  natural  objects  of  his  care  and 
bounty,  and  foreign  from  the  subject  of  his  will  and 
from  the  beneficiaries  thereunder,  and  that  at  the  time 
of  the  execution  of  the  will  he  possessed  mind  enough 
to  comprehend  the  business  in  which  he  was  engaged, 
to  know  the  extent  and  value  of  his  property,  the  num- 
ber and  names  of  the  persons  who  were  the  natural  ob- 
jects of  his  bounty,  their  needs  and  deserts  with  regard 
to  their  treatment  towards  him,  and  to  raiionally  ap- 
prehend his  relation  to  his  grandchildren  and  the  man- 
ner he  wished  to  distribute  his  property  among  them, 
or  withhold  it  from  them,  and  that  he  had  a  sufficiently 
strong  and  active  mind  and  memory  to  retain  all  these 
facts  in  his  mind  during  the  preparation  and  execu- 
tion of  his  will,  and  that  his  will  was  in  no  way  af 
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fected  by  his  maniaj  then  you  should  find  him  of  sound 
mind  and  return  your  verdict  for  the  defendants. 

"11.  A  man  may  have  sufficient  mind  to  know  and 
comprehend  that  he  is  making  his  will  and  thereby 
disposing  of  his  property,  giving  it  to  some  of  the 
natural  objects  of  his  bounty  to  the  exclusion  of 
others,  and  have  an  object  in  so  doing  which  he  fully 
comprehends,  and  yet  be  prompted  to  so  dispose  of  his 
property  by  some  form  of  monomania.  And  if  the 
monomania  affected  in  any  way  or  entered  into  the 
making  of  the  will,  such  will  would  be  invalid,  and 
should  be  set  aside. 

"12.  A  person  of  unsound  mind  is  incapable  of 
making  a  valid  will,  and  if  you  find  from  the  evidence 
that  Alfred  D.  Young  was  a  person  of  unsound  mind 
at  the  time  of  making  his  will,  it  is  not  necessary  for 
the  plaintiffs  to  show  that  such  unsoundness  had  any- 
thing to  do  with  the  manner  of  disposing  of  his  prop- 
erty. If  unsoundness  of  mind  has  been  proven  to  your 
satisfaction  it  is  incumbent  upon  the  defendants  to 
shoWy  by  a  preponderance  of  the  evidence,  that  the  un- 
soundness was  of  such  a  chara^cter  as  did  not  impair 
the  mind  of  Alfred  D.  Young  to  such  an  extent  as  to 
render  him  incapable  of  making  a  will,  or  that  the  de- 
rangement of  his  mind  in  no  way  affected  the  disposi- 
tion of  his  property  or  entered  into  the  making  of  his 
wilV 

Objections  are  urged  by  counsel  for  the  appellants 
to  the  charges  numbered  ten  and  twelve,  while  coun- 
sel for  the  appellees  contend  that  any  objections  there- 
to are  of  no  avail  when  they  are  considered  in  connec- 
tion with  those  numbered  five,  nine,  and  eleven. 

In  the  tenth  charge  the  jury  were  told,  by  the  first 
proposition  in  italics,  that  the  want  of  testamentary 
capacity  is  presumed  from  the  existence  of  mono- 
mania, and  by  the  second  proposition  in  italics,  they 
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were  told  that  the  contestees  held  the  burden  of  show- 
ing "by  a  clear  preponderance  of  the  evidence''  that 
such  monomania  did  not  enter  into  or  in  any  manner 
control  the  execution  of  the  will  and,  in  addition,  that 
the  testator  possessed  testamentary  capacity  accord- 
ing to  a  standard  defined.  By  the  twelfth  charge  the 
jury  were  instructed,  by  the  words  therein  italicized, 
that  if  general  unsoundness  of  mind  were  show^n  to 
have  existed  when  the  testator  executed  his  will,  the 
burden  rested  upon  the  contestees  "to  show  by  a  pre- 
ponderance of  the  evidence"  that  such  unsoundness 
was  not  of  a  character  to  deprive  him  of  testamentary 
capacity,  and  that  it  in  no  way  affected  the  disposi- 
tion of  his  property.  These  propositions,  as  we  under- 
stand them,  are  erroneous  and  are  not  cured  by  the 
other  charges. 

The  issue,  upon  this  branch  of  the  case,  was  this: 
Did  the  testator  possess  testamentary  capacity  at  the 
time  of  the  execution  of  his  will?  The  appellees  as- 
sumed the  burden  of  showing,  by  a  preponderance  of 
the  evidence,  that  he  had  not  such  capacity.  The  ap- 
pellants answered  by  general  denial  and  assumed  no 
burden  of  an  affirmative  character.  The  obligations 
of  the  parties  were  not  different  from  those  in  the  or- 
dinary case  where  facts  are  affirmed  upon  one  side  and 
denied  upon  the  other.  A  prima  facie  case,  made  by 
the  plaintiff,  must  always  stand  unless  its  force  is 
broken  by  the  defendant's  evidence;  but  the  defendant 
is  never  required,  under  the  general  denial,  to  negative 
the  truth  of  the  plaintiff's  prima  facie  case  by  a  pre- 
ponderance of  the  evidence.  If,  upon  the  whole  evi- 
dence, the  plaintiff  does  not  have  a  preponderance,  the 
defendant  must  recover.  If  the  scales  are  equally  bal- 
anced the  plaintiff  must  fail.  It  is  perfectly  clear, 
therefore,  that  to  break  the  force  of  a  prima  facie  case 
it  is  not  necessary  that  the  contrary  shall  be  estab- 
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lished  by  a  preponderance  of  the  evidence,  but  that  it 
is  sufficient  if,  from  the  evidence  pro.  and  coUy  the 
plaintiff  cannot  be  said  to  have  a  preponderance  upon 
his  side  of  the  issue.  As  to  the  character  of  the  issue, 
the  presumption,  from  the  presence  of  monomania 
and  the  burden  of  the  issue,  in  cases  of  the  character 
of  the  present,  the  rules  were  fully  discussed  and  de- 
termined in  the  case  of  Blough  v.  Parry j  144  Ind.  463; 
See  also  Teegarden  v.  Lewis,  ante,  98. 

It  is  earnestly  and  ably  contended  by  counsel  for  the 
appellees  that,  by  section  2726,  R.  S.  1894,  persons  of 
unsound  mind  may  not  execute  a  valid  will,  and  that 
section  2714,  R.  S.  1894,  so  defines  the  phrase  "persons 
of  unsound  mind,''  as  employed  in  said  section  2726,  as 
to  include  monomaniacs.  In  other  words,  the  conten- 
tion is  made  that  testamentary  capacity  is  denied  by 
statute,  and  does  not  exist  where  the  testator  is  an 
"idiot,  non  compos,  lunatic,  monomaniac,  or  distracted 
person,^'  regardless  of  the  degree  of  mental  aberration, 
and  whether  the  will  was  influenced  or  controlled  by 
such  aberration  or  not.  It  has  been  frequently  held 
since  the  adoption  of  these  statutes,  and  correctly  so, 
we  have  no  doubt,  that  the  phrase  "unsound  mind,'' 
as  employed  in  section  2726,  supra,  was  employed 
with  reference  to  the  existing  and  then  well  under- 
stood legal  definition  of  testamentary  capacity.  That 
definition  has  always  recognized  a  mental  condition 
not  wholly  sound,  but  possessing  the  scope  and  power 
to  comprehend  the  property  subject  to  bestowal,  the 
natural  objects  of  such  bounty,  including  their  just 
deserts,  and  to  direct  and  execute  a  testament  bestow- 
ing such  property  without  influence  from  existing 
mental  infirmity.  Some  of  our  own  cases  recognizing 
and  sustaining  this  definition  are  Kenworthy  v.  WU- 
Vol.  145—42 
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liamsy  5  Ind.  375 ;  Lowder  v.  Lowder^  58  Ind.  538; 
Wray  v.  Wray.,  32  Ind.  126;  Durham  v.  Smithy  120 
Ind.  463;  Burkhart  v.  Oladish,  123  Ind.  337;  Harri- 
son V.  Bishop^  131  Ind.  161;  Blough  v.  Parry ^  supra; 
Teegarden  v.  LewiSj  supra. 

In  the  case  of  Blough  v.  Parry y  supra y  it  was  ex- 
pressly held  that  the  phrase  "unsound  mind,"  as  em- 
ployed in  the  statute  of  wills,  was  employed  in  the 
sense  in  which  testamentary  incapacity  was  then,  and 
is  yet,  understood,  and  not  as  excluding  every  possible 
phase  and  degree  of  mental  infirmity. 

In  oral  argument  counsel  for  appellees  suggest  that 
the  instructions  are  not  properly  in  the  record,  and 
cite  McCoy  v.  A&fe,  131  Ind,  417;  Jenkins  v.  TTifaon,  140 
Ind.  544;  Beincnt  v.  i/ay,  135  Ind.  664.  We  find  no 
irregularity  in  the  presentation  of  the  instructions  by 
the  record.  They  were  brought  in  by  a  bill  of  excep- 
tions, which  is  copied  into  the  transcript  regularly 
certified.  From  the  character  of  the  cases  cited  it  is 
probable  that  counsel  intended  to  attack  the  suffi- 
ciency of  the  record  to  present  the  evidence,  since  we 
find  that  the  bill  of  exceptions  in  the  transcript  is  a 
copy  of  the  original  bill  in  all  respects  excepting  that 
it  includes  the  original  longhand  manuscript  of  the 
evidence,  which  was  taken  from  the  original  bill  and 
inserted  in  the  record  at  the  point  in  the  copied  bill 
TV'hich  it  occupied  in  the  original.  Some  question  ex- 
ists, in  the  profession,  as  to  the  correctness  of  that 
practice,  but,  since  we  do  not  pass  upon  any  of  the 
questions  arising  upon  the  evidence,  deeming  them 
unimportant,  or  that  they  may  not  again  arise,  we  do 
not  express  an  opinion  as  to  the  method  here  em- 
ployed. We  may  observe,  however,  that  the  error  in 
instructions  would  exist  under  any  evidence  possible, 
within  the  issues. 
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For  the  error  suggested  the  judgment  of  the  circuit 
court  is  reversed,  with  instructions  to  grant  the  mo- 
tion of  the  appellants  for  a  new  trial. 


Wilson  et  ux.  v.  Wilson  et  al. 

146    060) 
[No.  17.567.     Filed  September  29,  1896.]  156  m 

Wills.— Election  of  Widow  hy  Implication.— Estopped  From  Tak-     "^  ^^* 
ing  Under  tlie  Law. — Statute  Construed. — Where  a  testator  de-    l^    JJSj 

vised  all  of  his  real  estate  to  his  wife  during  Ufe,  the  wife  being ■ — I 

present  at  the  time  of  the  execution  of  the  will  and  heard  it  dis- 
cussed by  the  testator  and  draftsman^  and  after  the  death  of  the 
testator  leased  the  entire  farm  to  her  son,  from  whom  she  received 
from  year  to  year  one-third  of  all  the  products  thereof,  and  during 
such  time  made  repeated  declarations  that  the  land  was  her  own  as 
long  as  she  lived,  and  that  she  was  to  reside  thereon  during  Ufe, 
and  at  her  death  it  was  to  be  divided  among  the  children  of  her  de- 
ceased  husband,  and  who  asserted  ownership  of  the  entire  farm 
for  a  period  of  nearly  ten  years,  kept  up  improvements  and  paid 
the  taxes,  during  such  time  executes  a  written  lease  in  which  she 
declares  that  she  rents  and  leases  **her  farm  on  which  she  now 
lives,  etc. ,  so  long  as  she  may  live/*  such  acts  and  declarations  will 
be  held  under  section  2505,  R.  S.  1881,  to  amount  to  an  election  to 
take  under  the  wiU  and  not  under  the  law. 

Sakk — Election  by  Widow. — Estoppel. — ^Where  the  wife  of  a  testator 
elects  to  take  under  the  wiU  she  is  bound  thereby  and  estopped  from 
exercising  any  right  or  setting  up  any  claim  or  title  to  the  real  estate 
under  the  law  as  widow  of  her  deceased  husband. 

From  the  Marshall  Circuit  Court  Affirmed. 
A.  B.  Hess,  and  J.  D.  McLaren,  for  appellants. 
S.  Parker,  for  appellees. 

Jordan,  J. — Appellees  instituted  this  action  in  the 
lower  court  to  set  aside  a  deed,  executed  by  Elizabeth 
Wilson  to  the  appellant,  John  W.  Wilson,  whereby 
she  sought  to  convey  a  certain  interest  in  fee-simple 
in  the  real  estate  in  question.  The  appellees  were 
successful  in  this  action,  and  over  a  motion  by  appel- 
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lants  for  a  new  trials  obtained  a  judgment  setting 
aside  the  deed  in  controversy. 

Ttie  facts  alleged  in  the  complaint  summarized  are 
as  follows:  Appellant,  John  W.  Wilson,  is  the  son  of 
Abijah  and  Elizabeth  Wilson,  and  appellees  are  their 
children,  some  of  them  being  their  grandchildren. 
Abijah  Wilson  died  testate  at  Marshall  county,  In- 
diana, in  October,  1880,  the  owner  in  fee  of  the  land 
described  in  the  complaint,  leaving  surviving  him  his 
widow,  Elizabeth  Wilson.  By  the  last  will  of  said 
Abijah,  which  was  duly  probated  on  the  16th  day  of 
December,  1880,  he  willed  and  gave  to  his  said  wife, 
Elizabeth,  all  his  property,  both  real  and  personal,  the 
realty  being  that  mentioned  in  the  complaint,  with  all 
the  proceeds  thereof,  to  hold  for  and  during  her 
natural  life,  subject  to  the  payment  of  his  debts.  Aft^ 
the  death  of  his  wife  the  will  provided  that  all  of  said 
property  remaining  should  be  sold  to  the  best  advan- 
tage and  the  proceeds  divided  among  his  children, 
naming  them,  subject  to  certain  advancements.  Aft^ 
the  probate  of  the  will,  it  is  alleged :  "that  said  widow 
never  made  any  express  election  in  writing  by  which 
she  signified  her  intention  and  purpose  to  take  under 
said  will  or  under  the  law,  but  with  a  full  and  com- 
plete knowledge  of  said  will,  and  with  a  full  and  com- 
plete understanding  of  its  provisions  as  the  same  af- 
fected her  interests,  and  of  her  right  to  accept  the  pro- 
visions of  said  will  and  to  take  thereunder,  or  to  reject 
the  provisions  of  said  will  in  her  favor  and  take  under 
the  law;  she,  agreeable  to  the  terms  of  said  will,  con- 
tinued in  the  possession  of  all  of  said  real  estate  and 
personal  property  from  the  time  of  her  said  husband's 
death  down  to  the  26th  day  of  September,  1890.  She 
paid  all  the  taxes  against  said  land,  and  kept  up  the 
improvements  thereon,  and  gave  out  to  her  said  chil- 
dren and  persons  in  the  neighborhood  that  she  held 
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said  property  under  the  will,  and  that  she  was  to  pos- 
sess and  use  it  until  her  death.  That  shortly  after  the 
death  of  her  said  husband  she,  by  verbal  lease,  rented 
all  of  said  lands  from  year  to  year  to  her  son  George 
Wilson,  until  June  10,  1890.  The  latter  held  posses- 
sion thereof,  and  farmed  the  same  as  her  tenant,  ren- 
dering unto  her  one-third  of  all  the  crops  raised  and 
produced  thereon  by  him.  On  said  10th  day  of  June, 
1890,  by  a  written  contract,  she  leased  all  of  said  land 
(being  the  eighty-five  acres)  devised  to  her  for  life,  to 
the  appellant,  John  W.  Wilson,  for  the  term  of  one 
year,  with  the  privilege  of  holding  it  longer,  or  so  long 
as  she  might  live."  It  is  further  averred  that  "The 
plaintiffs,  relying  upon  the  statement  of  said  Eliza- 
beth, that  she  took  and  held  said  land  and  said  prop- 
erty under  said  will,  and  that  the  same  was  her  own 
until  her  death,  and  upon  her  conduct  and  acts  herein 
set  out  as  evidencing  her  wish,  intent  and  purpose,  to 
take  and  hold  said  land  and  property  under  said  will, 
never  demanded  or  received  any  part  of  the  rents  or 
profits  of  said  land,  and  never  demanded,  nor  had  any- 
thing done  with  respect  thereto,  but  suflfered  and  per- 
mitted her  to  use  and  occupy  the  land  as  a  life  tenant ; 
that  by  her  speech,  acts,  and  conduct,  as  herein  de- 
scribed, said  Elizabeth  Wilson,  prior  to  September  26, 
1890,  had  fully  elected  to  take  and  hold  said  lands 
under  said  will,  but  they  say  that  on  said  day,  disre- 
garding her  said  election  and  the  plaintiflf's  rights  by 
reason  thereof,  she  executed  a  deed,  by  which  she  un- 
dertook to  convey  to  the  defendant,  John  W.  Wilson, 
the  share  and  interest  in  all  of  said  lands  which  would 
have  passed  to  her  under  the  laws  »of  this  State,  had 
she  not  made  her  election  to  take  under  said  will."  It 
is  alleged  that  the  deed  in  controversy  was  recorded 
on  September  26,  1890,  and  that  the  appellant,  John 
W.  Wilson,  by  virtue  of  said  deed,  is  claiming  and  pre- 
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tending  to  be  the  owner  of  an  undivided  one-third  of 
said  lands,  and  that  this  deed,  with  his  claim  there- 
under, is  a  cloud  upon  the  plaintiff's  interest  in  and  to 
the  said  lands,  and  renders  it  impossible  to  sell  the 
same,  as  provided  by  the  will.  It  further  appears,  by 
the  complaint,  that  Mrs.  Wilson,  the  widow,  was  ap- 
pointed as  the  executrix  under  the  will,  but  never 
qualified  as  such,  and  that  there  has  been  no  admin- 
istration of  the  estate  thereunder;  that  all  the  claims 
against  the  estate  of  said  Abijah  Wilson  have  been 
paid,  and  that  said  Elizabeth  died  intestate  December 
20,  1893. 

The  evident  theory  of  the  complaint,  as  outlined  by 
its  alleged  facts,  is  that  the  widow,  Mrs.  Wilson  had 
by  implication  elected  to  take  and  accept  the  life- 
estate  in  the  lands  bequeathed  to  her  by  her  husband, 
and  was  thereafter  estopped  from  conveying  any  in- 
terest in  fee  under  the  law,  as  she  had  pretended  to  do 
by  her  deed  to  the  appellant.  An  answer  and  cross- 
complaint  were  filed  by  the  appellant,  and  upon  re- 
quest a  special  finding  of  facts  was  made  by  the  court, 
with  a  statement  of  its  conclusions  of  law  thereon. 
There  are  several  errors  assigned,  and  thereunder  the 
appellants  complain  and  say  that  the  complaint  is  not 
sufficient,  and  contend  that  the  finding  of  the  court 
is  not  supported  by  the  evidence,  and  that  the  con- 
clusions of  law  are  not  warranted  by  the  special  find- 
ing. As  to  a  part  of  the  material  facts  alleged  in  the 
complaint  there  is  no  controversy  between  the  parties. 
Appellant's  principal  contentions  are  that  the  facts 
as  alleged  in  the  complaint,  and  as  they  appear  from 
the  evidence  in  the  record,  do  not  establish  the  ulti- 
mate issuable  fact  that  Mrs.  Wilson  had,  prior  to  the 
execution  of  the  deed  to  appellant,  elected  to  accept 
the  life-estate  in  the  lands  devised  to  her  bv  the  will. 

We  have  carefully  read  and  considered  the  evidence, 
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and  the  following  is  believed  to  be  at  least  a  correct 
summary  of  it  having  a  bearing  upon  the  question  in- 
volved: Abijah  and  Elizabeth  Wilson  were  husband 
and  wife,  and  the  father  and  mother  of  the  appellant 
and  appellees,  excepting  those  who  are  their  grand- 
children. He  died  in  October,  1880,  in  Marshall 
county,  Indiana,  the  owner  in  fee  of  the  eighty-five 
acres  of  real  estate  situated  in  said  county,  being  the 
same  described  in  the  complaint.  He  left  surviving 
him  his  said  wife,  and  the  appellant  and  appellees, 
his  children.  The  last  will  and  testament  of  Abijah 
Wilson,  executed  in  1879,  and  probated  after  his 
death,  on  December  16, 1880,  and  recorded  in  the  office 
of  the  clerk  of  the  Marshall  Circuit  Court,  in  part  is  as 
follows : 

"Know  all  men,  etc.,  I,  Abijah  Wilson,  of  the  county 
of  Marshall,  State  of  Indiana,  make  this  my  last  will 
and  testament :  First,  I  bequeath  to  my  beloved  wife, 
Elizabeth  Wilson,  all  my  property,  both  real  and  per- 
sonal, together  with  all  the  proceeds,  during  her 
natural  life  time,  after  paying  all  my  just  indebted- 
ness. ♦  *  ♦  ♦  At  the  death  of  my  wife,  Elizabeth, 
I  desire  my  property,  both  real  and  personal,  disposed 
of  to  the  best  advantage  (or  so  much  thereof  as  may  be 
left)  and  the  proceeds  thereof  divided  among  my  heirs, 
as  hereinafter  described,"  etc.  Here  follow  directions 
as  to  an  equal  distribution  among  his  children,  nam- 
ing them,  subject  to  a  deduction  of  certain  notes  which 
be  held  against  some  of  his  said  children.  There  is 
evidence  showing  that  Mrs.  Wilson  was  present  when 
the  will  was  executed  by  her  husband — passing  in  and 
out  of  the  room  in  which  it  was  being  prepared,  en- 
gaged in  looking  for  and  bringing  certain  notes  that 
were  mentioned  and  identified  in  the  will. 

At  the  time  of  the  execution  it  appears  that  the  will 
was  also  discussed  in  her  presence.    After  the  death 
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of  her  husbandy  and  the  probate  of  his  will,  she  seems 
to  have  exercised  complete  control  over  the  entire 
tract  of  land,  occupied  it  and  used  it  as  her  own,  and 
rented  it  to  her  son  George  Wilson  from  year  to  year 
for  quite  a  period  of  time,  he  rendering  unto  her  as 
rent  one-third  of  all  the  products  raised  thereon.  She 
paid  the  taxes^  and  made  some  improvements  on  the 
farm;  and  repeatedly,  during  this  period,  declared  to 
her  friends  and  acquaintances  that  according  to  the 
will  of  her  husband,  the  land  was  to  be  her  own  as 
long  as  she  lived.  That  she  was  to  live  on  the  farm 
during  her  life,  and  when  she  died  it  was  to  be  divided 
among  the  children.  On  one  occasion,  when  acknowl- 
edging  the  execution  of  some  instrument  before  an 
officer  who  made  some  inquiry  in  regard  to  her  title  to 
the  land  she  said  that  it  belonged  to  her  as  long  as  she 
lived.  In  the  summer  of  1884,  in  referring  to  the  will, 
she  stated  to  another  party,  in  substance,  that  it  gave 
to  her  the  place  as  long  as  she  lived;  that  she  had  the 
right  to  take  what  the  will  gave  her  or  what  the  law 
gave  her,  but  that  her  husband's  will  was  her  will.  At 
another  time  she  said  to  one  of  her  friends,  a  Mrs. 
Warrens,  that  she  had  the  "place"  as  long  as  she  lived, 
and  then  it  was  to  go  to  his  (her  husband's)  heirs.  She 
frequently  stated  to  this  witness  that  it  was  her  hus- 
band's wish  that  she  remain  upon  the  farm,  and  that 
she  wished  to  do  so.  Some  time  in  1889  it  appears 
that  she  desired  that  George  Wilson,  one  of  the  ap- 
pellees, who  was  her  tenant  for  some  time,  as  hereto- 
fore stated,  should  deliver  the  possession  of  the  farm 
to  her,  and  she  signed  and  caused  a  written  notice  to 
that  effect  to  be  served  upon  him,  with  which  demand 
he  seems  to  have  complied.  On  January  10, 1890,  by  a 
written  contract  entered  into  between  her  and  the  ap- 
pellant, John  W.  Wilson,  she  leased  the  whole  of  said 
farm  to  him.    This  lease  is  in  part  as  follows:  "Article 


MAY  TERM,  1896— Vol.  146.  665 

Wilson  et  ux,  v.  Wilson  et  oZ. 

of  agreement  entered  into  this  10th  day  of  January, 
1890,  between  Elizabeth  Wilson  (wife  of  Abijah  Wil- 
son, deceased),  of  the  first  part,  and  John  Wilson  (her 
son),  of  the  second  part  The  party  of  the  first  part 
this  day  rents,  or  leases,  her  farm  on  which  she  now 
lives,  in  Union  township,  Marshall  county.  State  of 
Indiana,  consisting  of  eighty-five  (85)  acres,  for  the 
term  of  one  year,  with  the  privilege  of  longer,  or  so 
long  as  she  may  live,''etc.  Here  follow  certain  condi- 
tions and  stipulations  as  to  the  payment  of  rent  and 
the  use  of  the  farm  by  the  lessee.  Some  eight  months 
after  leasing  the  land  to  John  W.,  and  apparently  at 
his  instance,  she  took  legal  advice  as  to  her  rights 
therein,  and  on  September  26,  1890,  she  executed  to 
him  a  warranty  deed,  whereby  she  purported  to  con- 
vey to  him  a  fee  interest  in  and  to  the  land  in  dispute. 
This  deed  in  part  reads  as  follows:  ^'This  Indenture 
Witnesseth,  that  Elizabeth  Wilson,  etc.,  widow  of 
Abijah  Wilson,  deceased,  conveys  and  warrants  to  John 
W.  Wilson  all  of  her  right,  title,  interest,  and  estate 
whatsoever,  which  she  took  and  inherited  under  the 
law,  or  otherwise  owns,  as  widow  of  said  Abijah  Wil- 
son, deceased,  in  and  to  the  following  real  estate.'' 
Here  is  given  a  description  of  the  realty  in  contro- 
versy. Counsel  for  appellants  earnestly  insist  that  the 
execution  of  this  deed  is  the  first  affirmative  act  of 
Mrs.  Wilson  subsequent  to  the  death  of  her  husband, 
which  indicated  her  intention  to  take  under  the  law, 
and  not  under  the  will. 

Section  2505,  K.  S.  1881,  in  force  at  the  time  of  the 
probate  of  the  will,  provides:  "If  lands  be  devised  to 
a  woman,  etc.,  by  the  will  of  her  late  husband,  in  lieu 
of  her  right  to  lands  of  her  husband,  she  shall  make 
her  election  whether  she  will  take  the  lands  so  de- 
vised or  the  provisions  so  made,  or  whether  she  will 
retain  the  right  to  one-third  of  the  land  of  her  late 
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husband;  but  she  shall  not  be  entitled  to  both,  unless 
it  plainly  appear  by  the  will  to  have  been  the  intention 
of  the  testator  that  she  should  have  such  lands,  etc., 
thus  devised  or  bequeathed  in  addition  to  her  right  in 
the  lands  of  her  husband."  Under  this  section  the 
presumption  is  against  a  double  provision  being  in- 
tended by  the  husband  for  his  surviving  widow. 
It  is  clear,  we  think,  that  the  devise  in  the  will  of 
Abijah  Wilson  to  his  wife  was  intended  by  him  to  be 
in  lieu  of  her  rights  as  his  widow  under  the  law  to  his 
real  estate,  therefore  she  was  required  by  this  section 
of  the  statute  to  elect  whether  she  would  take  under 
the  will.    Wilson  v.  Moore,  86  Ind.  244,  and  cases  cited. 

Prior  to  the  amendment  of  this  section  by  the  act  of 
1885— see  Burns'  R.  S.  1894,  section  2666— if  the 
widow  of  the  deceased  testator  for  whom  testa- 
mentary provision  had  been  made,  remained  silent  she 
was  presumed  to  hold  under  the  law,  and  not  under 
the  will.  Now,  however,  since  the  change  in  the  law 
by  the  legislature  in  1885,  she  is  not  required 
to  elect  as  formerly  to  take  under  the  will, 
but  in  effect  she  is  required  within  the  time  men- 
tioned and  in  the  manner  provided  to  renounce  the 
provisions  therein  made  for  her  benefit,  or  her  rights 
will  be  controlled  by  the  will.  Burden  v.  Burden,  141 
Ind.  471,  and  cases  there  cited. 

The  act  amending  this  section,  by  its  express  terms 
limits  the  time  in  which  the  election  is  to  be  made  to 
one  year  after  the  probate  of  the  will,  and  is  only  ap- 
plicable to  wills  probated  after  it  went  into  effect. 
Under  section  2505,  supra,  as  it  existed  at  the  time  of 
the  probate  of  Abijah  Wilson's  will,  the  widow  might 
expressly  elect  to  take  under  her  husband's  will,  or  her 
election  to  do  so  might  be  by  implication,  inferred 
from  her  acts  and  conduct.    An  eminent  author  states 
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the  rule  as  follows:  "An  election  may  be  either  ex- 
press or  implied.  An  express  election  is  made  by  some 
single  unequivocal  act  of  the  party,  accompanied  by 
language  showing  his  intention  to  elect,  and  the  fact 
of  his  electing  in  a  positive,  unmistakable  manner, — 
as,  for  example,  by  the  execution  of  a  written  instru- 
ment declaring  the  election.  As  the  electing  becomes 
fixed  by  such  a  definite  act,  and  at  such  precise  time, 
no  question  concerning  it  can  arise.''  Pomeroy's 
Equity,  Vol.  1,  section  514;  Am.  and  Eng.  Ency.  of 
Law,  Vol.  6,  p.  254. 

Again  it  is  said:  "An  election  may  be  also  implied — 
that  is,  inferred — from  the  conduct  of  the  party,  his 
acts,  omissions,  modes  of  dealing  with  either  property, 
acceptance  of  rents  and  profits,  and  the  like.  Courts  of 
equity  have  never  laid  down  any  rule  determining  for 
all  cases  what  conduct  shall  amount  to  an  implied 
election,  but  each  case  must  depend  in  a  great  meas- 
ure upon  its  own  circumstances.  ♦  ♦  ♦  ♦  A  recital 
in  a  deed  may  amount  to  an  election  or  be  evidence  of 
an  election.  ♦  ♦  ♦  Where  a  widow  is  required  to 
elect  between  a  testamentary  provision  in  her  favor 
and  her  dower,  an  unequivocal  act  of  dealing  with  the 
property  given  by  the  will  as  her  own,  or  the  exercise  of 
any  unmistakable  ownership  over  it,  if  done  with 
knowledge  of  her  right  to  elect,  and  not  through  a 
clear  mistake  as  to  the  condition  and  value  of  the 
property,  will  be  deemed  an  election  by  her  to  take 
under  the  will  and  to  reject  her  dower."  Id.,  section 
515. 

Where  an  election  is  once  made  by  the  party  bound 
to  elect,  either  expressly  or  inferred  from  his  conduct, 
it  binds,  not  only  himself,  but  also  those  parties  who 
claim  under  him,  his  representatives  and  heirs.  Id. 
Section  516;  Am.  and  Eng.  Ency.  of  Law,  supra, 

A  person  who  has  an  election  between  several  in- 
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consistent  courses  of  action  will  be  confined  to  the  one 
which  he  first  adopts.  Any  decisive  act  of  such  per- 
son done  with  a  knowledge  of  his  rights  and  of  the 
fact,  determines  his  election  and  (in  the  absence  of 
fraud)  works  an  estoppel.  It  is  an  old  rule  of  equity, 
that  where  one  has  taken  a  beneficial  interest  under 
a  will,  he  will  thereby  be  held  to  have  confirmed  and 
ratified  every  other  part  of  the  will,  and  he  will  not 
be  permitted  to  set  up  anj'  right  or  claim  of  his  own, 
however  legal  and  well  founded  it  may  otherwise  have 
been,  which  would  defeat,  or  in  any  way  prevent  the 
full  operation  of  the  will.  Bigelow  Estoppel,  578;  Lee 
Y.  Templetoriy  Odn.,  73  Ind.  315,  324. 

Applying  the  doctrine  as  stated  and  laid  down  by 
the  authorities  to  which  we  have  just  referred,  what 
must  be  a  reasonable  conclusion  from  the  acts  of 
Elizabeth  Wilson — subsequent  to  the  probate  of  the 
will  in  controversy.  It  is  evident,  we  think,  that  she 
knew  of  the  testamentary  provisions  made  for  her  by 
her  husband.  She  was  present  at  the  time  of  its  ex- 
ecution, and  heard  the  will  discussed  by  the  testator 
and  draftsman.  Shortly  after  the  death  of  her  hus- 
band she  seems  to  have  recognized  her  right  to  ufte 
and  enjoy  the  entire  estate  by  leasing  the  farm  to  her 
son,  George  Wilson,  from  whom  she  received  and  ac- 
cepted, from  year  to  year,  one-third  of  all  the  products 
thereof.  We  have  her  repeated  declarations  that  the 
land  was  her  own  as  long  as  she  lived,  and  that  she 
was  to  reside  thereon  during  life,  and  at  her  death  it 
was  to  be  divided  among  the  children  of  her  deceased 
husband.  That  this  was  the  will  of  the  latter,  and 
that  his  will  was  her  will.  For  a  period  of  nearly  ten 
years  after  the  probate  she  asserted  an  ownership  to 
the  whole  farm  and  a  right  to  the  use  and  control 
thereof,  kept  up  improvements  and  paid  the  taxes,  and 
then,  after  terminating  by  a  notice  to  quit  the  relation 
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of  landlord  and  tenant  which  appears  to  have  existed 
between  her  and  her  son  George,  she  executes  a  writ- 
ten lease  to  appellant,  wherein  she  declares  that  she 
rents  and  leases  "her  farm  on  which  she  now  lives, 
etc.,  consisting  of  eighty-five  acres,  for  one  year,  with 
the  privilege  of  longer,  or  so  long  as  she  may  live.'' 
Considering  these  acts  and  conduct  of  Mrs.  Wilson, 
especially  that  of  executing  the  written  lease,  which 
embraced  and  laid  claim  to  the  entire  farm  during  her 
life,  and  we  have  a  clear  manifestation  that  she  was 
exercising  her  rights  under  the  will,  and  had  elected 
to  accept  the  provisions  therein  made  for  her.  The 
execution  of  the  latter  instrument  was  an  affirmative^ 
positive  and  unequivocal  act  upon  her  part,  and,  to- 
gether with  all  her  other  acts  during  the  long  period 
preceding  it,  is  incompatible,  inconsistent  and  hostile 
to  the  theory  and  contention  of  appellant  that  never, 
prior  to  the  execution  of  the  deed  of  conveyance  to 
him,  had  she  indicated  her  choice  to  accept  the  testa- 
mentary provisions  made  for  her  benefit 

In  Barkky  v.  Mnhoriy  95  Ind.  101,  this  court  held  that 
a  widow  to  whom  a  life  estate  in  land  had  been  de- 
vised by  her  late  husband,  manifested  her  intention  to 
take  under  the  will  by  claiming  such  life  estate  as  ex- 
empt from  execution. 

Appellees,  who,  as  we  have  seen,  are  the  children 
and  heirs  of  the  testator,  and  to  whom  he  had  devised 
the  estate  after  the  termination  of  their  mother's  life 
tenancy,  seem  to  have  relied  upon  her  acts  and  con- 
duct as  indicating  an  election  upon  her  part  to  take 
under  the  will,  at  least  it  does  not  appear  that  they 
ever,  after  the  probate  of  the  will  and  prior  to  her 
death,  disputed  her  right  to  have,  use  and  enjoy,  as 
she  did,  the  lands  in  question. 

Having  elected  to  take  under  the  will  prior  to  the 
execution  of  the  deed  to  the  appellant,  as  we  are  con- 
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strained  to  hold  she  did,  she  was  bound  thereby,  and 
estopped  from  exercising  any  right  or  setting  up  any 
claim  or  title  to  the  real  estate  under  the  law  as  the 
widow  of  Abijah  Wilson,  and  by  the  conveyance  in 
dispute  no  interest  in  fee  passed  to  the  appellant. 

The  complaint  was  sufficient  and  the  conclusions 
of  law  authorized  by  the  finding,  and  the  finding  is 
supported  by  the  evidence.  After  insisting  that  in  ex- 
ecuting the  deed  to  appellant  Mrs.  Wilson  was  exercis- 
ing her  right,  under  the  law,  to  convey  to  him,  his 
counsel  seem  to  espouse  a  new  and  different  theory, 
and  contend  that  under  the  will  she  took  a  life  estate 
in  the  lands  with  power  of  alienation  in  fee  of  all  or  a 
part  thereof,  consequently,  they  mildly  contend  that 
the  deed  served  as  a  valid  conveyance  in  fee  to  the  ap- 
pellant. We  need  not  decide  whether  the  clause  in  the 
will  reading  "or  so  much  thereof  as  may  be  left"  was 
intended  to  empower  the  widow  to  sell  and  convey  the 
land  in  fee,  as  it  does  not  appear  that  she  attempted 
to  exercise  any  right  to  convey  under  the  will.  She 
distinctly  declared,  and  stated  in  the  deed,  that  the 
interest  which  she  was  conveying  to  appellant  was 
that  which  she  took  and  inherited  under  the  law  as 
the  widow  of  Abijah  Wilson. 

Appellant  complains  of  the  action  of  the  court  in  ex- 
cluding certain  declarations  of  Mrs.  Wilson,  made 
prior  to  the  execution  of  the  deed  in  the  absence  of 
appellees  and  while  she  was  in  possession  of  the  land 
to  the  effect  that  she  had  never  seen  the  will  nor  heard 
it  read,  and  that  all  she  knew  about  it  was  what  her 
son  George  Wilson  had  told  her.  It  is  sufficient  to  say 
that  under  the  issues  in  this  case  these  were  clearlv 
incompetent. 

Finding  no  error  in  the  record,  the  judgment  is  af- 
firmed. 
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[No.  17.785.     Filed  September  29,  1896.] 

Dismissal  of  AanoTif,— -Affidavits. — Where  a  motion  to  dismiss  a 
cause  of  action  is  sustained  by  the  trial  court,  and  the  affidavits  in 
support  of  such  motion  and  the  counter  affidavits  were  conflicting, 
under  the  long  and  well  settled  rule,  this  court  can  not  weigh  the 
evidence  and  determine  where  the  preponderance  is,  but  must 
affirm  the  judgment  of  the  trial  court. 

Same. — Discretion  of  Court, — The  determination  of  motions  to  dia^ 
miss  an  action  for  want  of  prosecution  is  largely  within  the  dis- 
cretion of  the  trial  court,  whose  action  will  not  be  reviewed  by  this 
court  unless  a  clear  case  of  abuse  of  discretion  is  shown. 

From  the  Marion  Superior  Court  Affirmed. 
R.  N.  Lambj  and  Ralph  Hill,  for  appellant. 
J.  B.  Scottj  and  J.  E.  Scotty  for  appellee. 

MoNKSy  C.  J. — Appellant  commenced  this  action 
January  23,  1883,  against  appellee,  to  recover  dam- 
ages alleged  to  have  been  caused  by  the  negligence  of 
appellee.  April  6,  1883,  appellee  filed  an  answer  in 
five  paragraphs,  and  on  May  10,  1883,  appellant  filed 
a  demurrer  to  the  second,  fourth  and  fifth  paragraphs 
thereof,  which  the  court,  on  June  25,  1883,  sustained 
as  to  the  third  paragraph,  and  overruled  as  to  the 
second,  fourth  and  fifth  paragraphs.  No  further  steps 
were  taken  in  the  cause  by  appellant  until  November 
27, 1893,  when  its  reply  to  the  second,  fourth  and  fifth 
paragraphs  of  answer  was  filed. 

On  April  25,  1895,  appellee  filed  its  motion  to  dis- 
miss said  action  "for  failure  to  prosecute  said  action 
with  due  diligence,  that  appellant  had  long  since 
abandoned  its  cause  of  action  sued  upon  and  set  forth 
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in  its  complaint"    On  May  9,  1895,  this  motion  was 
sustained  and  the  cause  dismissed  by  the  court 

The  errors  assigned  call  in  question  the  action  of  the 
court  in  sustaining  said  motion. 

Appellee  filed  affidavits  in  support  of  said  motion 
to  dismiss,  and  appellant  filed  counter-affidavits,  and 
thereby  an  issue  of  fact  was  presented,  which  the  trial 
court  determined  against  appellant 

The  excuse  given  for  delay  in  the  prosecution  of  said 
cause  by  the  counter-affidavits  was,  that  in  1884  coun- 
sel for  appellant  made  an  agreement  with  the  then 
city  attorney  that  further  proceedings  in  this  cause 
should  be  suspended  until  the  final  disposition  of  an- 
other cause  involving  the  same  questions  pending  in 
this  court,  which  was  dismissed  on  confession  of 
error  October  28, 1891;  that  counsel  for  appellant  had 
no  knowledge  that  said  cause  had  been  disposed  of 
until  the  summer  of  1893;  that  in  1893  said  cause  was 
further  postponed  by  agreement  with  the  attorney 
then  representing  the  city,  in  order  that  an  effort 
might  be  made  to  try  some  case  involving  the  same 
matter,  against  both  the  city  and  the  railroad  com- 
panies. 

The  affidavits  in  support  of  the  motion  were  sufficient 
to  sustain  the  action  of  the  court,  and  although  they 
and  the  counter-affidavits  were  conflicting,  under  the 
long  and  well  settled  rule  this  court  cannot  weigh  the 
evidence,  even  if  presented  by  affidavits,  and 
determine  where  the  preponderance  is,  but  the 
judgment  of  the  trial  court  must  be  affirmed.  WilUaim 
V.  Orooms^  122 Ind.  391,  893;  SchnurrY,  Stvlts,  119 Ind. 
429,  430;  DeHart  v.  Aper,  107  Ind.  460;  Nash  v.  Cars, 
92  Ind.  216,  220;  Carter  v.  Ford  Plate  Glass  Co,,  85  Ind. 
180,  189;  Hoag,  Admr.  v.  Old  People's,  etc.,  Soc.,  llnd. 
App.  28,  33;  Wells  v.  Bradley,  Holton  &  Co.,  S  Ind. 
App.  278,  280;  Schqfield  v.  Stames,  6  Ind.  App.  457, 
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458;  Quick  v.  Lawrence  NaVl  Bank^  10  Ind.  App.  523, 
524;  Stevens  Y.  Stevens,  127  Ind.  560,  568;  DeHartY. 
Etnire,  121  Ind.  242,  244;  DeFord  v.  DeFord,  116  Ind. 
523,  525;  DUIy.  Lawrence,  109  Ind.  564,  566  and  cases 
cited;  Epps  v.  State,  102  Ind.  539,  556,  556;  Hodges  y. 
Bales,  102  Ind.  494,  499,  500;  Clayton  v.  State,  100  Ind. 
201,  205  and  cases  cited;  Fitzgerald,  Tr.  v.  Ooff,  99 
Ind.  28,  44,  45;  HammY.  Bomine,  98  Ind.  77,  83,  84; 
Doles  V.  State,  97  Ind.  555,  563,  564. 

Besides  the  determination  of  motions  to  dismiss  an 
action  for  want  of  prosecution  is  largely  within  the 
discretion  of  the  trial  court,  whose  action  will  not  be 
reviewed  by  this  court  unless  a  clear  case  of  abuse  of 
that  discretion  is  shown,  which  has  not  been  done. 

Judgment  affirmed. 
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145  678 

[No.  17,430.     Filed  June  19.  1896.]  156  m 

146  6781 

Appellate   Procedube. — Longhand   Manuscript, — BiU  of  Excep-     \B8_m\ 
tions.— Under  section  1476,  Bums'  R.  S.  1894  (section  1410,  R.  S. 
1881),  the  original  longhand  manuscript  of  the  evidence  must  be 
filed  with  the  clerk,  before  it  is  incorporated  in  the  biU  of  excep- 
tions. 

Same. — Error  in  Rendition  of  Judgment. — New  Trial. — Venire  de 
Novo. — ^Where,  in  an  action  to  cancel  a  deed,  the  court  of  its  own 
motion  calls  a  jury  and  submits  questions  of  fact,  and  upon  the 
answers  returned  by  the  jury,  renders  judgment,  the  error,  if  any, 
is  available  by  motion  to  strike  out  or  modify  the  judgment,  and 
not  by  motion  for  a  new  trial  or  venire  de  novo. 

TTARMT.iBRfl  Ebbob. — Demurrer. — Error  in  overruling  a  demurrer  to  a 
bad  pleading  is  not  available,  where  the  facts  alleged  therein  are 
found  against  the  party  pleading  them. 

PLEADma. — Complaint  in  Action  to  Cancel  Deed. — In  an  action  to  can- 
cel a  deed,  executed  by  a  person  of  unsound  mind,  allegations  of 
tender  to  the  grantee  of  the  consideration  paid,  of  a  demand  for  a 
deed  of  reconveyance,  and  of  knowledge  on  the  part  of  the  grantee 
that  his  dealings  were  with  one  non  compos  mentis,  are  sufficient. 

Vol.  145—43 
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Same. — Complaint. — Tender, — ^Where  a  grantee  procures  a  convey- 
ance, with  the  knowledge  that  the  grantor  is  a  person  of  unsound 
mind,  a  tender  of  the  purchase-price  is  not  a  necessary  prerequisite 
to  a  suit  to  annul  such  conveyance. 

From  the  Jay  Circuit  Court.  Affinned. 
J.  H.  Williamson,  E.  McOuff,  and  -R.  JET.  Harford, 
for  appellants. 

J.  S.  Engle,  LaFollette  &  Adair,  and  W.  G.  Parry, 
for  appellees. 

HACKNEir,  J. — The  appellees,  the  widow  and  heirs 
at  law  of  Robert  Starbuck,  deceased,  sued  the  appel- 
lants, George  Thrash  and  his  wife,  to  annul  a  deed  of 
conveyance,  executed  by  the  said  Robert  to  said 
George.  The  complaint  was  in  two  paragraphs,  the 
first  alleging  the  weakness  of  mind  of  Robert  Star- 
buck,  and  that  said  Trash,  by  false  and  fraudulent 
representations,  and  upon  an  inadequate  considera- 
tion, obtained  from  said  Starbuck  the  conveyance  of 
an  undivided  interest  in  fee-simple  in  a  certain  tract 
of  land  in  Jay  county,  a  life-estate  in  which  was  held 
by  one  Malinda  Finch.  The  second  paragraph  sought 
to  avoid  said  deed  because  of  the  alleged  unsoundness 
of  mind  of  said  Starbuck.  In  said  paragraph  it  was 
alleged  that  said  Starbuck  was,  on  the  1st  day  of 
February,  1892,  of  unsound  mind,  and  incapable  of 
managing  his  estate,  which  fact  was  well  known  to 
said  Thrash;  that,  on  said  1st  day  of  February,  1S93, 
said  Thrash  fraudulently  procured  and  induced  said 
Starbuck  to  execute  to  him  a  deed  of  conveyance  for 
said  real  estate  for  the  inadequate  consideration  of 
1150.00,  the -same  then  being  of  the  value  of  f  800. 00, 
which  fact  said  Thrash  well  knew;  that  said  Star- 
buck  continued  to  be  of  unsound  mind  from  the  day 
of  the  execution  of  said  deed  until  in  November,  1892, 
when  he  died  intestate ;  that  in  October,  1893,  the  ap- 
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pellees  tendered  to  the  appellants  fl50.00  and  de- 
manded a  rescission  of  said  deed,  and  at  the  same  time 
presented  a  deed  prepared  for  the  signatures  and 
acknowledgment  of  the  appellants  ;  that  they  re- 
fused to  accept  said  tender,  refused  to  rescind  the 
deed,  and  refused  to  reconvey  said  lands.  It  was  al- 
leged, also,  that  the  appellees  were  the  widow  and 
heirs  at  law  of  said  Robert  Starbuck,  and  entitled 
thereby  to  take  the  estate  of  said  decedent  under  the 
laws  of  the  State  of  Indiana;  and  they  prayed  a  rescis- 
sion of  said  deed,  a  reconveyance  of  said  lands,  and 
all  other  proper  relief. 

A  demurrer  to  each  paragraph  of  complaint  was 
overruled,  and  issue  was  joined  by  answers  and  reply. 
The  appellants  demanded,  as  of  right,  a  trial  by  jury, 
w'hich  demand,  upon  the  objection  of  the  appellees, 
was  denied.  The  court,  of  its  own  motion,  called  a 
jury  for  the  purpose  of  submitting  questions  of  fact 
in  issue  and,  upon  a  trial,  the  court  directed  a  num- 
ber of  interrogatories  to  the  jury,  which,  without  a 
general  verdict,  were  returned  with  the  answers  there- 
to. Thereupon  the  court .  made  an  entry  that  "the 
court,  being  fully  advised  in  the  premises,  renders 
judgment  on  the  interrogatories  and  answers  thereto, 
heretofore  returned  by  the  jury.  It  is  therefore  con- 
sidered, adjudged,  and  decreed  by  the  court  that  the 
deed  in  the  proceeding  mentioned,  *  *  *  be  and  the 
same  is  hereby  canceled  and  set  aside,"  etc. 

Following  this  entry  the  appellants  filed  their  mo- 
tion for  a  new  trial  for  causes,  among  which  was  the 
following:  "That  the  court  erred  in  rendering  judg- 
ment for  the  plaintiffs  on  the  interrogatories  and  an- 
swers thereto  heretofore  returned  by  the  jury."  This 
motion  was  overruled  and  an  exception  reserved. 

The  suflSciency  of  each  paragraph  of  complaint  is 
attacked  in  this  court,  various  rulings  in  the  admission 
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of  evidence  are  queetioned,  the  correctness  of  several 
instructione  given  by  tlie  court  is  denied,  the  rejection 
of  instructions  is  claimed  as  error,  and  the  action  of 
the  court  in  rendering  judgment  without  expressly 
entering  findings,  by  it  made,  upon  which  to  predicate 
such  judgment. 

Questions  arising  upon  the  evidence  and  instruc- 
tions are  not  available,  because  the  evidence  is  not 
properly  in  the  record.  The  bill  of  exceptions  contains 
what  purports  to  be  the  longhand  manuscript  of  the 
shorthand  notes  of  the  evidence,  but  there  was  no  such 
filing  of  this  manuscript,  as  required  by  law.  The 
transcript  contains  the  statement  that  on  August  21, 
1894,  within  the  time  allowed,  the  appellants  ^'filed  in 
said  cause,  in  the  office  of  the  clerk  of  said  court, 
their  bill  of  exceptions,  containing  their  motion 
for  a  new  trial,  the  overruling  of  said  motion  by  the 
court,  and  the  defendants'  exceptions  thereto,  and  the 
longhand  manuscript  of  all  the  evidence  in  said 
cause,"  etc.  There  is  no  other  evidence  of  the  filing 
of  said  longhand  manuscript,  except  that  in  his  cer- 
tificate to  the  transcript,  the  clerk  states:  "I  further 
certify  that  on  the  21st  day  of  August,  1894,  the  of- 
ficial reporter,  who  took  down  the  evidence  in  said 
cause,  filed  in  my  office  his  longhand  manuscript 
thereof,  and  the  defendants  at  the  same  time  filed 
their  bill  of  exceptions,  which  longhand  manuscript 
was  made  a  part  thereof,  which  is  the  same  manu- 
script of  the  evidence  incorporated  in  the  bill  of  ex- 
ceptions made  a  part  of  the  foregoing  transcript."  It 
is  manifest  that  the  longhand  manuscript  of  the  evi- 
dence was  not  filed  in  the  clerk's  office  before  the  bill 
of  exceptions  was  filed,  or  before  it  was  incorporated 
in  the  bill.  This,  it  has  been  held,  is  not  in  compliance 
with  the  statute.  Section  1476,  R  S.  1894  (section  1410, 
R.  S.  1881).     DeHart  v.  The  Boards  etc.,  143  Ind.  363; 
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Holt  V.  Bockhilly  143  Ind.  530 ;  Smith  v.  State^  antej 
176;  Indiana^  etc.y  B.  R.  Co.  v.  Lytwhy  ante,  1. 

The  question  suggested  by  the  motion  for  a  new 
triaiy  as  to  the  rendition  of  judgment  upon  the  inter- 
rogatories to  and  answers  thereto  by  the  jury,  it  is 
ui^ed  by  counsel  for  the  appellees,  presents  no  proper 
question  for  decision.  The  theory  upon  which  the 
trial  proceeded  was  that  the  cause  was  of  equitable 
cognizance,  and  not  triable  by  a  jury.  But,  as  it  is 
conceded  the  court  had  the  privilege  of  doing,  a  jury 
was  called  to  hear  issues  of  fact  and  return  findings 
thereon  for  the  information  of  the  court  It  is  con- 
ceded, also,  that  under  this  practice  the  findings  of  the 
jury  were  not  properly  the  basis  of  the  court ^»  judg- 
ment or  decree,  but  that  it  was  the  duty  of  the  court, 
if  the  findings  of  the  jury  coincided  with  the  court^s 
findings,  or  if  the  court  concurred  in  the  conclusions 
reached  by  the  jury,  to  enter  its  findings,  however  in- 
duced, as  its  own,  and  upon  such  findings  predicate 
its  decree.  We  do  not  consider  whether  the  action  of 
the  court  should  be  held  an  adoption,  as  its  own,  of 
the  findings  of  the  jurj^,  but  the  question  arising  be- 
fore we  reach  that  inquiry  is,  did  the  motion  for  a 
new  trial  invite  such  action  from  the  lower  court  as 
will  admit  of  the  objections  here  urged?  The  rendition 
of  judgment  was  not  a  part  of  the  triaL  Any  error 
in  thai  respect  called  for  no  new  hearing  upon  the 
issues.  The  burden  of  another  trial  was  not  essential 
to  the  correction  of  the  error,  if  it  was  an  error.  The 
only  step  taken  by  the  appellant  inviting  a  correction 
of  the  supposed  error  of  the  court  was  in  moving  for 
a  new  trial,  the  sustaining  of  which  would  have  need- 
lessly entailed  another  hearing  upon  the  evidence. 
Kor  do  we  think,  as  counsel  for  the  appellees  argue, 
that  a  motion  for  a  venire  de  novo  was  the  correct  mo- 
tion.   That  step  likewise  called  for  another  presenta- 
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tion  of  the  evidence,  and  was,  for  the  reasons  already 
given,  entirely  unnecessary.  The  action  of  the  court 
should  have  been  invited  by  motion  either  to  strike 
out  the  judgment  or  to  modify  the  judgment,  and  a  rul- 
ing on  such  motion  would  have  afforded  the  court  an 
opportunity  to  correct  its  error  without  declaring  a 
mistrial,  or  to  stand  upon  its  action  and  permit  an 
exception,  which  would  supply  the  basis  of  error  as- 
signed in  this  court 

The  remaining  inquiries  relate  to  the  sufficiency  of 
the  paragraphs  of  complaint  Treating  the  judgment 
as  predicated  upon  the  findings  disclosed  by  the  an- 
swers to  interrogatories,  and  this  we  must  do  because 
of  the  absence  of  any  proper  question  of  them,  we  are 
lead  to  conclude  that  the  judgment  was  predicateil 
upon  the  second  paragraph  of  complaint  and  not 
upon  the  first  paragraph.  It  was  expressly  found  that 
the  transaction  on  the  part  of  Thrash  was  not  fraud- 
ulent. The  judgment,  therefore,  could  only  rest  upon 
and  must  find  its  support  from  the  second  paragraph 
of  complaint.  Where  a  demurrer  has  been  overruled 
to  a  bad  pleading,  and  it  appears  that  the  facts  alleged 
therein  are  found  against  the  party  pleading  them, 
such  rulings  cannot  become  available  error.  Miller  v. 
McDonald,  139  Ind.  465;  Miller  v.  Rapp,  135  Ind.  614; 
Evansville,  etc.,  B.  R.  Co.  v.  Maddux,  134  Ind.  671; 
Louisville,  etc,  R,  W.  Co.  v.  Davis,  94  Ind.  601; 
McComas  v.  Hcuis,  93  Ind.  276;  Johnson  v.  Ramsay,  91 
Ind.  189. 

Besides  the  finding  metioned,  it  was  found  that  at 
the  time  of  making  said  deed  Robert  Starbuck  did  not 
have  sufficient  mental  capacity  to  understand  ordi- 
nary business  affairs  and  comprehend  the  nature  of 
his  acts;  that  the  consideration  paid  was  inadequate, 
and  was  but  $150.00,  when  the  value  of  the  interest 
conveyed  was  f 450. 00;  that  said  Robert,  at  said  time, 
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appeared  to  be  of  unsound  mind  and  incapable  of 
transacting  business,  and  was  actually  of  unsound 
mind.  It  was  found,  also,  that  before  bringing  this 
suit  the  appellees  caused  to  be  tendered  to  Thrash 
$150.00  in  gold  coin,  with  a  deed  ready  for  signatures 
and  acknowledgment,  reconveying  said  real  estate  to 
the  appellees,  and  that  he  refused  to  accept  said 
money  or  to  reconvey  said  lands.  These  findings 
supply  the  material  facts  alleged  in  the  second  paxa- 
graph  of  complaint  Was  the  second  paragraph  of 
complaint  suflScient  to  withstand  the  demurrer  of  the 
appellants?  One  objection  urged  against  it  is,  that  no 
disafiBrmance  is  alleged.  The  allegations  of  tender, 
demand  for  deed,  and  knowledge  on  the  part  of  the 
grantee,  that  his  dealings  were  with  one  non  compos 
mentisy  are,  we  have  no  doubt,  sufficient. 

The  demanded  rescission  was  a  plain  and  emphatic 
declaration  of  an  intention  not  to  be  bound  by  the 
deed.  The  objection,  that  this  is  insufficient,  is  upon 
the  ground  that  the  appellaait  could  not  know  the  rea- 
son for  the  avoidance.  Knowledge  of  the  incapacity 
of  his  grantor  being  alleged  was  a  sufficient  notice  of 
the  reason,  if  indeed  a  reason  therefor  were  necessary. 
Ordinarily  it  is  not  required  that  reasons  for  one^s  acts 
shall  be  pleaded,  or  that  the  evidence  of  the  fact  shall 
be  set  forth  in  the  pleading. 

In  Drake  v.  Ramsay^  5  Ohio,  252,  it  was  held  that  "an 
effort  to  restore  parties  to  their  original  condition,  or 
any  act  unequivocally  manifesting  the  intentian, 
would  render  the  avoidance  effectual." 

In  Long  V.  Williams,  74  Ind.  115;  Scranton  v.  Stetcart, 
52  Ind.  68,  and  Law  v.  Longy  41  Ind.  586,  the  rule  was 
recognized  that  any  act  distinctly  and  emphatically 
declaring  an  intention  to  disaffirm  is  a  disaffirmance. 

In  Clark  Contracts,  p.  253,  it  is  said:  "A  deed  may 
be  effectually  avoided  by  any  acts  or  declarations  dis- 
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closing  an  unequivocal  intent  to  repudiate  it."  Haynes 
V.  Bennett,  53  Mich.  15;  18  N.  W.  Rep.  539. 

It  has  been  held,  also,  that  disafSrmance  arises  from 
conduct  clearly  inconsistent  with  the  contract.  Pyne 
V.  Wood,  145  Mass.  558;  14  N.  E.  Rep.  775;  Tent  v. 
Osgood,  19  Pick.  (Mass.)  672;  Dallas  v.  Hollingsworth, 
3  Ind.  637. 

It  is  further  objected  that  the  paragraph  did  not  al- 
lege that  the  appellees  made  their  tender  of  the  pur- 
chase-money good  by  bringing  it  into  court  for  appel- 
lants' use.  It  is  the  undoubted  rule  that  where  one 
deals  fairly  with  a  person  of  unsound,  though  appar- 
ently of  sound  mind,  without  knowledge  of  snch 
unsoundness,  is  entitled  to  be  placed  in  statu  quo  upon 
the  avoidance  of  the  deed  or  other  contract  resulting 
from  such  dealing.  Bayer  y.  Berryman,  123  Ind.  451; 
Fay  V.  Burditt,  81  Ind.  433;  Cqpenraih  v.  Kienbyy  83 
Ind.  18;  Musselman  v.  Cravens,  47  Ind.  1. 

It  has  not,  to  our  knowledge,  been  decided  in  this  or 
any  other  state  that  where  the  contract  has  been  en- 
tered into  with  knowledge  of  the  insanity,  and  an  un- 
conscionable advantage  has  been  taken  of  the  insane 
person,  that  it  is  a  necessary  prerequisite  to  avoidance, 
that  a  tender  of  that  which  has  been  received  by  such 
insane  person  shall  be  made.  If  the  rule  requiring  the 
parties  to  be  placed  in  statu  quo  includes,  as  a  neces- 
sary element,  the  requirement  that  the  party  dealing 
with  the  noncompos  shall  be  ignorant  of  the  incapacity, 
and  shall  not  deal  unfairly,  it  would  seem  to  follow 
as  an  indispensable  result  that  the  presence  of  such 
knowledge  and  of  an  unfair  advantage  would  dis- 
charge the  rule.  Otherwise  such  elements  of  the  rule 
are  mere  empty  phrases. 

Some  cases  go  so  far  as  to  hold  that  one  dealing 
with  another  who  is  insane,  knowing  of  such  insanity, 
unless  such  dealing  is  to  supply  necessaries,  cannot 
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claim  the  contract  to  be  merely  voidable,  but  they  hold 
it  to  be  void.  Lincoln  v.  Buckmasterj  32  Vt.  662; 
Henry,  Adv.,  v.  Fine,  23  Ark.  417;  Matthiessen,  etc.y 
Co.  Y.  McMahon^s  Admr.y  38  N.  J.  L.  636,  and  cases 
cited  in  each. 

Though  this  rule  may  not  prevail  in  Indiana,  it  dis- 
closes the  bent  of  the  judicial  mind  against  permitting 
the  shrewd  and  cunning  man  of  affairs  to  deal  with 
one  whom  he  knows  to  be  incapable  of  dealing  with 
judgment  and  discretion,  and,  after  taking  an  unfair 
advantage  of  the  opportunity,  incur  no  hazard  what- 
ever. If  he  may  so  deal,  with  the  possibility  of  retain- 
ing that  so  illy  gotten,  and  with  no  possibility  of  los- 
ing that  with  which  he  parted,  he  is  not  restrained 
from  attempting  the  advantage  as  opportunity  offers. 

In  Gibson  v.  Sopery  6  Gray,  279,  it  was  held  that  "To 
say  that  an  insane  man,  before  he  can  uvoid  a  voidable 
deed,  must  put  the  grantee  in  statu  quo,  would  be  to 
say,  in  effect,  that,  in  a  large  majority  of  cases,  his  deed 
shall  not  be  avoided  at  all.  The  more  insane  the 
grantor  was  when  the  deed  was  made,  the  less  likely 
will  he  be  to  retain  the  fruits  of  his  bargain,  so  as  to 
bo  able  to  make  restitution.  If  he  was  so  far  demented 
afe  not  to  know  or  recollect  what  the  bargain  was,  the 
dilHculty  will  be  still  greater." 

In  Eaton  v.  Eaton,  37  N.  J.  L.  108,  it  was  said  of  the 
above  holding  that  "This  is  good  law  where  there  is 
fraud  practiced  upon  one  who  is  known  at  the  time  to 
be  insane,  but  is  not  the  law  where  the  purchase  and 
conveyance  are  made  in  good  faith  for  a  good  consid- 
eration and  without  knowledge  of  the  insanity."  The 
case  of  Crawford  v.  Scovell,  94  Pa.  St.  48,  followed  the 
case  of  Gibson  v.  Soper,  supra. 

In  Halley  v.  Troester,  72  Mo.  73,  it  was  held  that  one 
who  receives  property  by  exchange  from  another  who 
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is  of  unBOund  mind,  and  this  fact  may  be  known  from 
ordinary  observation,  is  not  entitled,  upon  avoidance 
of  the  transfer,  to  have  the  exchanged  property  ten- 
dered back.    See  also  20  Am.  L.  Beg.  (N.  S.),  p.  65. 

Here,  however,  we  are  not  required  to  go  to  the  ex- 
treme limits  of  the  cases  cited.  A  tender  was  made 
and  was  refused,  as  we  learn  from  the  allegations  of 
the  complaint.  This,  we  think,  was  unnecessary  as  a 
prerequisite  to  the  suit,  where  it  is  alleged  that  the 
grantee  took  the  conveyance  with  knowledge  of  the 
mental  condition  of  the  grantor,  and  obtained  therein 
an  unconscionable  advantage.  Whether  the  appel- 
lant might  recover  the  purchase-money  is  not  before 
ua  However,  it  was  found  by  the  jury  that  the  money 
tendered  was  taken  into  court  for  the  use  of  the  appel- 
lant, and  we  have  no  doubt  the  lower  court,  having 
the  evidence  before  it,  can  determine  the  equitable 
rights  of  the  parties  in  the  premises. 

Other  objections  to*  this  paragraph  are  suggested, 
but  they  are  of  a  trivial  character,  such  as,  that  by  the 
evident  mistake  in  dates  of  deed,  and  death  of  Robert 
Starbuck,  the  conveyance  was  after  his  death.  These 
objections  are  not  considered. 

Finding  no  error  in  the  proceedings  and  judgment 
of  the  trial  court,  said  judgment  is  afSrmed. 
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152    541 

[j^  "Sj  [No.  17,822.     Filed  May  26.  1896.] 

Chattel  Mortgage. — Collateral  Security. — The  maturity  and  ex- 
tension of  a  principal  note,  before  the  maturity  of  a  mortgage  note 
held  as  collateral  security  for  such  principal  note,  do  not  require 
an  extension  of  the  mortgage  to  protect  the  extension  of  the  prin- 
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cipal  note,  imder  a  statute  requiring  the  extension  of  the  mortgage 

within  a  specified  time  before  the  maturity  of  the  debt. 
Appeal. — Joint  Assignment  of  Error. — An  exception  to  two  separate 

findings,  or  conclusions  of  law,  is  not  available  if  either  conclusion 

is  warranted  by  the  facts. 
HARML.ESS   Error. —  Counter-claim, —  To  sustain  a  demurrer  to  a 

counter-claim  is  not  available  error,  where  the  same  facts  have  been 

set  up  and  held  good  as  an  answer  in  bar. 

From  the  Elkhart  Circuit  Court.   Affirmed. 

H.  C.  Dodgey  and  Dodge  &  Hubbell,  for  appellants. 

State  &  Chamberlain^  and  J.  Jf.  Vanfleety  for  appel- 
lee. 

Hackney,  J. — The  appellee  sued  the  appellants, 
the  Clause  Printing  Press  Company,  John  J.  Clause, 
William  L.  Collins  and  William  R.  Thrasher,  upon  a 
note  for  |7,500.00,  executed  by  said  Clause,  payable 
to  his  own  order  and  by  him  endorsed  to  the  appellee, 
and  upon  a  note  for  |15,000.00,  secured  by  a  chattel 
mortgage  of  certain  personal  property,  executed  by 
Clause  and  delivered  to  the  appellee  as  collateral  se- 
curity for  the  former  note,  said  several  obligations 
having  been  executed  in  Chicago,  in  the  State  of  Illi- 
nois, and  the  property  covered  by  said  mortgage  hav- 
ing been  brought  from  said  city  to  the  city  of  Elkhart, 
in  this  State,  after  the  execution  of  said  several  obli- 
gations. Various  rulings  were  had  upon  demurrers 
to  pleadings,  and  issues  were  formed  upon  an  amended 
complaint,  certain  answers  and  cross-pleadings,  and 
the  court  rendered  a  special  finding  of  facts  with  con- 
clusions of  law  in  favor  of  the  appellee,  from  which 
judgment  followed  for  |7,350.00  against  said  Clause, 
and  a  foreclosure  of  said  mortgage  as  to  all  of  the  ap- 
pellants. 

The  appellants,  the  Clause  Printing  Press  Company, 
and  Wilson  L.  Collins,  only,  present  any  question  for 
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decision  by  this  court  The  special  finding  was  as 
follows : 

"1st  That  on  or  about  the  30th  day  of  March,  1889, 
the  plaintiff  and  defendant,  John  J.  Clause,  entered 
into  an  arrangement  by  which  plaintiff  was  to  furnish 
money  to  said  defendant  to  carry  on  its  business  in  the 
following  manner:  Said  Clause  was  to  make  his  note 
to  the  plaintiff  in  the  sum  of  f  15,000.00,  secured  by  a 
chattel  mortgage  upon  his  stock  and  machinery,  which 
was  to  be  held  by  the  plaintiff  as  collateral  security 
for  any  advancements  that  might  be  made  by  the 
plaintiff,  and  for  any  indebtedness  of  said  Clause  that 
might  thereafter  accrue  to  the  plaintiff.  That  for  the 
purpose  of  obtaining  such  advancements,  said  Clause 
w  as  to  make  his  own  notes  from  time  to  time  to  the 
bank  and  receive  credit  on  the  books  of  the  bank  for 
the  amount  of  such  notes,  less  two  and  one-half  )>er 
cent  per  month  thereon,  and  said  Clause  was  to  check 
out  the  amount  of  such  credit  as  needed,  and  was  to 
pay  his  notes  by  deposits  as  his  business  would  allow; 
that  such  collateral  note  and  mortgage  should  be  re- 
newed from  time  to  time  so  as  to  keep  it  at  all  times  a 
good  and  valid  security  under  the  laws  of  Illinois. 

"2d.  That  pursuant  to  such  an  arrangement  the 
parties  began  and  continued  dealing  from  the  30th  day 
of  March,  1889,  until  the  execution  of  the  note  for 
17,500.00  sued  upon  in  the  complaint,  as  hereinafter 
set  forth.  And  the  said  defendant,  to  obtain  such  ad- 
vancement, executed  his  several  notes  to  the  plaintiff 
for  the  several  amounts,  and  payable  at  the  several 
dates  as  set  forth  in  the  fourth  answer  of  the  said  de- 
fendant Clause  filed  herein.  And  the  several  amounts 
of  interest  as  stated  in  said  answer  were  each  sever- 
ally deducted  and  reserved  from  such  advancements 
severally  at  the  time  that  credit  for  each  of  said  notes 
was  given  in  the  books  of  the  bank. 
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"3d.  That  payments  were  made  from  time  to  time 
by  said  Clause  to  the  plaintiff  pursuant  to  such  ar- 
rangement by  his  deposits  of  money  in  the  bank^ 
which  w^as  applied  in  payment  upon  said  notes  and  as 
each  note  was  fully  paid  it  was  surrendered  up  to  said 
Clause,  if  not  fully  paid  it  waa  renewed,  but  the  evi- 
dence does  not  show  what  payments  were  so  made,  nor 
the  amount  or  time  of  making  any  such  payments,  nor 
the  notes  so  renewed  or  surrendered  and  given  up,  nor 
the  dates  of  any  such  surrender,  payments,  or  re- 
newals, except  as  hereinafter  set  forth. 

"4th.  That  on  the  23d  day  of  March,  1892,  the  said 
Clause  executed  to  the  defendant,  William  R.  Trasher, 
his  note  for  |7,500.00,  and  as  the  consideration  there- 
for, the  said  Thrasher  executed  and  delivered  to  said 
Clause  his  check  on  the  bank  for  |7,350.00,  f  150.00  be- 
ing reserved  out  of  said  ?7,500.00  as  interest  at  the 
rate  of  two  per  centum  per  month  in  advance.  That 
at  the  time  of  the  execution  of  said  note,  said  Clause 
executed  to  said  Thrasher  the  note  and  mortgage  for 
f  15,000.00,  a  copy  of  which  is  filed  with  the  complaint 
and  marked  'exhibit  B.'  Such  note  and  mortgage  were 
at  said  time  delivered  to  the  defendant  Trasher  as  col- 
lateral security  for  the  said  $7,500.00  note  so  given 
to  him.  Said  Thrasher  delivered  the  said  $15,000.00 
collateral  note  and  mortgage  to  the  plaintiff's  bank 
and  retained  possession  of  the  principal  note  of 
$7,500.00  for  five  months,  and  collected  and  received 
from  said  Clause  as  interest  thereon  each  month  there- 
after in  advance  $150.00,  being  at  the  rate  of  two  per 
centum  per  month,  and  amounting  in  all  to  $900.00. 
Thrasher  in  said  transaction  acted  for  the  plaintiff 
and  as  its  agent. 

"5th.  That  on  the  26th  day  of  August,  1892,  the  de- 
fendant Clause  executed,  endorsed  and  delivered  to 
the  plaintiff  the  note  for  $7,500.00,  a  copy  of  which  is 
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tiled  with  the  complaint  marked  'exhibit  A/  Such 
note  was  given  in  renewal  of  said  f 7,500.00  note  so 
given  to  said  Thrasher  as  aforesaid,  and  at  the  time 
of  the  execution  of  said  note  to  the  plaintiff  it  waa 
the  understanding  between  said  Clause  and  itself,  that 
said  note  and  mortgage  for  |15,000.00  which  Clause 
had  executed  to  Thrasher  as  collateral  security, 
should  be  thereafter  held  by  the  bank  in  the  same 
manner;  and  said  note  of  August  26, 1892,  so  executed 
to  the  plaintiff  by  said  Clause,  is  past  due  and  wholly 
unpaid,  and  amounts  to  f  8,900.00,  principal  and  inter- 
est to  this  date. 

"6th.  That  said  mortgage  for  fl5,000.00  so  exe- 
cuted  bv  the  said  Clause  to  the  said  Thrasher  as  such 
collateral  security  at  the  time  of  its  date,  was  fully  ex- 
ecuted, acknowledged,  filed  and  recorded,  according 
to  the  laws  of  Illinois,  in  the  county  of  Cook,  and 
State  of  Illinois,  where  all  parties  then  resided,  and 
the  goods  and  property  described  in  said  mortgage 
were  then  owned  by  and  in  the  possession  of  said 
Clause  in  said  Cook  county,  and  said  mortgage  then 
became  and  was,  and  is  yet  a  valid  and  subsisting  lien 
on  such  goods  and  property.  That  all  said  transac- 
tions heretofore  stated  occurred  in  the  county  of  Cook, 
and  State  of  Illinois.  And  said  John  J.  Clause,  resided 
in  the  town  of  South  Chicago  in  said  county,  at  the 
time  said  mortgages  were  executed. 

"7th.  That  about  the  30th  day  of  October,  1892, 
with  the  knowledge  and  consent  of  the  plaintiff,  the 
said  Clause  removed  the  said  goods  and  property  de- 
scribed in  said  mortgage  to  the  city  of  Elkhart,  In- 
diana, and  it  was  the  understanding  between  said 
Clause  and  the  plaintiff,  that  if  Clause  should  succeed 
in  procuring  the  organization  of  a  corporation  to  take 
and  use  said  property,  and  should  procure  the  assign- 
ment to  the  plaintiff  of  fifty-five  per  cent  of  the  stock 
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of  such  corporation,  the  plaintiff  would  release  its 
said  mortgage.  That  Clause  procured  the  organiza- 
tion of  such  corporation  and  sold  to  it  the  goods  and 
property  described  in  its  mortgage,  but  did  not  cause 
to  be  assigned  to  the  plaintiff  any  of  its  stock,  and 
such  goods  and  property  are  now  in  the  possession  of 
the  defendant,  the  Clause  Printing  Press  Company, 
at  Elkhart,  Indiana,  which  is  the  same  organization  or 
corporation  so  procured  to  be  organized  by  said 
Clause,  and  said  defendant  company  executed  to  the 
defendant  Collins  a  mortgage  on  said  property  as  al- 
leged in  the  complaint,  but  it  is  subsequent  and  in- 
ferior to  the  plaintiff's  mortgage. 

"8th.  That  before  and  at  the  time  said  Clause  ex- 
ecuted said  note  to  Thrasher,  and  at  the  time  of  the 
execution  of  the  $7,500.00  note  aforesaid,  the  law  of 
Illinois  was  as  follows :  *If  any  person  or  corporation 
in  this  State  shall  contract  to  receive  a  greater  rate 
of  interest  or  discount  than  seven  per  cent,  upon  any 
contract,  verbal  or  written,  such  person  or  corporation 
shall  forfeit  the  whole  of  said  interest  so  contracted  to 
be  received,  and  shall  be  entitled  to  recover  only  the 
principal  sum  due  to  such  person  or  corporation/  as 
set  forth  in  defendant's  answers  and  cross-complaint. 

"9th.  That  before  the  bringing  of  this  action,  the 
plaintiff  felt  and  had  just  cause  to  feel  insecure,  and 
to  fear  a  diminution  of  his  security,  and  waste  and 
loss  of  said  property  so  described  in  its  said  mortgage. 

"10th.  That  at  the  time  of  the  execution  of  said 
mortgage,  the  law  of  Illinois  on  the  subject  of  provid- 
ing for  the  execution,  acknowledgment,  extension,  fil- 
ing, recording  and  renewing  of  chattel  mortgages  was, 
and  at  the  time  of  trial  is,  as  the  same  is  correctly  set 
out  on  pages  3,  4  and  5  of  the  amended  complaint. 

"11th.  That  at  no  time  after  the  execution  of  and 
recording  said  chattel  mortgage,  did  plaintiff  or  said 
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Clause,  themselves  or  either  of  them,  or  by  their  agent 
or  attorney,  file  for  record  in  the  office  of  the  Recorder 
of  Deeds  of  Cook  county,  Illinois,  and  with  H.  B.  Bray- 
ton,  justice  of  the  peace,  or  his  successor,  upon  whose 
docket  the  said  mortgage  was  entered,  an  affidavit  set- 
ting forth  particularly  [or  otherwise]  the  interest 
which  the  mortgagee  had  by  virtue  of  said  mortgage 
in  the  property  therein  mentioned,  and  such  an  affi- 
davit was  not  made  nor  recorded  by  said  recorder  of 
said  county,  and  the  same  was  not  entered  upon  the 
docket  of  said  justice  of  the  peace  or  his  successor  in 
office. 

"12th.  That  at  all  times  between  the  said  first 
agreement  and  the  close  of  their  dealings,  the  said 
Clause  was  indebted  to  the  bank  in  some  amount,  but 
the  several  balances  of  his  amount  on  its  book  is  not 
shown. 

"Upon  the  above  facts  the  court  states  conclusions 
of  law  as  follows: 

"1st  That  the  plaintiff  is  entitled  to  recover  on  its 
said  note  of  ?7,500.00,  the  sum  of  ?7,350.00,  and  no 
more,  and  is  entitled  to  judgment  against  the  defend- 
ant, John  J.  Clause,  for  such  amount 

"2d.  That  the  plaintiff  is  entitled  to  foreclose  its 
said  chattel  mortgage  upon  the  goods  and  chattels 
therein  described  as  against  all  of  the  defendants 
herein,  and  to  have  such  property  sold  as  upon  execu- 
tion to  pay  its  said  debt." 

There  was  no  exception  to  the  conclusions  of  law 
by  Collins,  and  the  exception  by  the  Clause  Printing 
Press  Company  was  to  such  conclusions  jointly.  The 
assignment  of  error  upon  the  conclusions  of  law,  as 
to  Collins,  of  course,  presents  no  question  whatever, 
and  that  as  to  the  company  is  as  to  the  conclusions 
collectively,  and  if  either  is  warranted  upon  the  facts 
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there  is  no  available  error  upon  such  conclusions* 
Saunders,  Treas.^  v.  Montgomery ,  143  Ind.  185. 

The  provisions  of  the  chattel  mortgage  laws  re- 
ferred to  in  finding  numbered  ten  are  as  follows : 

"Section  1.  Be  it  enacted  by  the  people  of  the  State 
of  Illinois  represented  in  the  General  Assembly,  that 
no  mortgage,  trust  deed,  or  other  conveyance  of  per- 
sonal property  having  the  effect  of  a  mortgage  or  lien 
upon  such  property,  shall  be  valid  as  against  the 
rights  and  interests  of  any  third  person,  unless  posses- 
sion thereof  shall  be  delivered  to  and  remain  with  the 
grantee,  or  the  instrument  shall  provide  for  the  pos- 
session of  the  property  to  remain  with  grantor,  and 
the  instrument  is  acknowledged  and  recorded  as  here- 
inafter directed,  and  every  such  inistrument  shall,  for 
the  purpose  of  this  act,  be  deemed  a  chattel  mortgage. 

"Sec.  4.  Such  mortgage,  trust  deed,  or  other  convey- 
ance of  personal  property,  acknowledged  as  provided 
in  this  act,  shall  be  admitted  to  record  by  the  recorder 
of  the  county  in  which  the  mortgagor  shall  reside  at 
the  time  when  the  instrument  is  executed  and  re- 
corded; or  in  case  the  mortgagor  is  not  a  resident  of 
this  State,  then  in  the  county  where  the  property  is 
situated  and  kept,  and  shall  thereupon,  if  the  mort- 
gage is  hona  fidcj  be  good  and  valid  from  the  time  it  is 
filed  for  record,  until  the  maturity  of  the  entire  debt, 
or  obligation,  or  extension  thereof,  made  as  herein- 
after specified. 

"Provided,  Such  time  shall  not  exceed  two  years 
from  the  filing  of  the  mortgage,  unless  within  thirty 
days  next  preceding  the  expiration  of  such  two  years, 
or  if  the  said  debt  or  obligation  matures  within  such 
two  years,  when  within  thirty  days  next  preceding 
the  maturity  of  such  debt  or  obligation,  the  mort- 
gagor and  mortgagee,  his  or  their  agent  or  attorney, 
Vol.  145—44 
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shall  file  for  record,  in  the  office  of  the  Recorder  of 
Deeds  of  the  county  where  the  original  mortgage  is 
recorded;  also  with  the  justice  of  the  peace  or  his  suc- 
cessor, upon  whose  docket  the  same  was  entered,  an 
affidavit  setting  forth  particularly  the  interest  which 
the  mortgagee  has  by  yirtue  of  said  mortgage  in  the 
property  therein  mentioned,  and  if  such  mortgage  is 
for  the  payment  of  money,  the  amount  remaining  un- 
paid thereon,  and  the  time  when  the  same  will  be- 
come due  by  extension  or  otherwise,  which  affidavit 
shall  be  recorded  by  said  recorder,  and  be  entered 
upon  the  docket  of  such  justice  of  the  peace,  and  there 
upon  the  mortgage  lien  originally  acquired  shall  be 
continued  and  extended  for  and  during  the  term  of 
two  years  from  the  filing  of  ffuch  affidavit,  or  until  the 
maturity  of  the  indebtedness  or  extension  thereof  se- 
cured by  said  mortgage:  Provided,  such  time  shall 
not  exceed  two  years  from  the  date  of  filing  of  such 
affidavit." 

The  first  contention  by  counsel  for  the  appellants  is 
that  under  finding  numbered  eleven,  in  connectiou 
Tiifh  the  laws  of  Illinois,  above  set  out,  the  mortgage 
in  question  lapsed  and  was  void,  because  of  the  failure 
to  file  and  record  the  affidavit  of  the  extension  of  the 
debt,  as  required  by  the  above  quoted  proviso.  The 
?15,000.00  note  and  mortgage  were  dated  and  executed 
March  23, 1892,  and  were  payable  one  year  thereafter; 
the  $7,500.00  note  in  suit  was  dated  and  executed 
August  26, 1892,  was  payable  in  thirty  days  therefrom, 
and  was  in  renewal  of  another  note,  for  f7,350.00, 
dated  and  executed  March  23,  1892.  The  contention 
of  counsel  upon  the  proposition  mentioned  rests  upon 
the  theory  that  the  maturity  of  the  principal  debt,  that 
evidenced  by  the  note  of  March  23, 1892,  for  f  7,350.00, 
and  the  extension  thereof  by  renewal,  as  evidenced  bj 
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the  note  of  August  26,  1892,  required  the  mortgage 
to  be  extended  as  if  the  sum  collaterally  secured  were 
the  principal  debt  covered  by  the  mortgage.  Mani- 
festly, we  think,  the  statute  of  Illinois  was  designed  to 
prevent  long-time  mortgages  of  personal  property  to 
be  held  as  a  cover  to  indefinite  and  unascertainable 
debts,  and  to  require,  if  the  mortgage  debts  were  ex- 
tended beyond  two  years,  that  the  public  records 
should  disclose  the  new  form  and  amount  of  the  debt 
at  the  time  of  such  extension.  Here  the  mortgage  and 
the  primary  obligation  it  secured  were  but  for  one 
year,  and  both  of  the  transactions  collaterally  se- 
cured by  them  were  executed  and  matured  within 
the  year  during  which  the  mortgage  was  to 
run.  The  proposition  here  under  investigation  does 
not  suggest  the  invalidity,  ab  initio^  of  the 
mortgage,  and  just  how  the  maturity  and  renewal 
of  a  collateral  debt,  or  a  debt  collaterally  secured,  can 
operate  to  bring  to  maturity  and  extend  the  credit  se- 
cured primarily  by  the  mortgage,  we  do  not  compre- 
hend. If  the  renewed  obligation,  so  callaterally  se- 
cured, had  been  paid  the  mortgage  would  have  become 
released  as  a  collateral  security,  it  would  have  per- 
formed the  collateral  office,  but  it  would  not,  there- 
fore, have  ceased  to  be  a  security  for  the  |15,000.00 
note,  the  primary  obligation,  so  far  as  the  mortgage 
was  concerned.  If  creditors  of  Clause  could  have  been 
deceived  by  the  mortgage  it  could  only  have  been  from 
its  possible  invalidity  fyom  having  no  consideration 
to  support  the  $15,000.00  note,  and  not  because  the  re- 
newal of  the  $7,350.00  note  had  affected  it  Authority 
is  cited  to  the  proposition  that  "Where  a  note  is 
pledged  as  collateral  security,  under  circumstances  as 
to  the  original  debt  which  fails  to  make  the  pledgee 
a  holder  for  value,  a  renewal  of  the  note  is  subject  to 


692  SUPREME  COURT  OF  INDIANA, 

Clause  Printing  Pxess  Co.  et  cU.  v.  Chicago  Trust  and  Savings  Bonk. 

the  objection  *that  it  involves'  a  prolongation  of  the 
original  contract"  Colebrook  Collateral  Securities, 
section  14.  Just  what  bearing  this  authority  has  with 
reference  to  the  present  transaction  we  do  not  dis- 
cover. There  is  no  intimation,  in  connection  with  the 
present  inquiry,  that  the  appellee  was  not  a  pledgee 
for  value.  The  same  section  affirmatively  recognizes 
the  conclusion  that  where  a  debt  collaterally  secured 
is  renewed  the  collaterals  may  be  enforced  for  the  pay- 
ment of  the  debt  so  renewed.  We  think  there  is  noth- 
ing in  the  appellants'  contention  upon  this  proposition. 

Though  apparently  somewhat  out  of  its  order,  we 
may  suggest  that  the  objection  of  the  appellants  to  the 
action  of  the  trial  court  in  overruling  his  demurrer  to 
the  amended  complaint,  because  the  latter  did  not  al- 
lege a  continuation  of  the  mortgage  upon  the  renewal 
of  the  17,350.00  debt,  must  fail  for  the  reasons  just 
given  with  reference  to  the  special  finding,  and  we 
have  only  gone  into  the  question  as  made  upon  the 
second  conclusion  of  law,  for  the  reason  that  it  clearir 
presents  the  same  question  made  upon  the  demurrer 
to  the  amended  complaint 

It  is  next  urged  that  the  first  conclusion  of  law  is 
erroneous  because  of  the  usury  laws  of  Illinois,  which 
are  set  out  in  the  eighth  finding,  and  under  which  a 
contract  for  interest  or  discounts  in  excess  of  seven  per 
cent  forfeits  all  interest  and  limits  a  recovery  to  the 
principal  of  the  debt.  The  question  urged  arises  under 
an  answer  by  Clause,  who  as  shown,  raises  no  ques- 
tion as  an  appellant,  and  it  rests  upon  the  theory  that 
the  $7,500.00  note  in  suit  is  the  result  of,  and  is  in- 
fected with  the  vice  of  other  usurious  contracts,  ex- 
tending from  March  30- 1889,  down  to  August  26, 1S92, 
something  like  one  hundred  transactions,  which  are 
alleged  to  have  been  pursuant  to  theunderstandingbe- 
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tween  him  and  the  appellee,  as  set  out  in  the  first  find- 
ing; that  the  aggregate  of  usurious  payments  exceeds 
the  appellee's  demand;  that  the  consideration  for  the 
note  in  suit  was  the  balance  of  usurious  charges,  and 
that  there  was,  therefore,  no  consideration,  in  a  legal 
sense.  We  do  not  stop  to  inquire  if  the  Printing  Press 
Company  can  raise  this  question,  since  the  special 
finding  discloses  affirmatively  that  the  note  in  suit  was 
a  renewal  of  one  executed  to  Thrasher  upon  "his  check 
on  the  bank  for  |7,350.00,"  and  it  is  not  found  that  any 
part  of  said  note  Included  any  balance  from  said  nu- 
merous transactions,  or  that  any  one  or  more  of  said 
transactions  entered  into  it  While  it  is  found  that 
the  numerous  items  of  usurious  interest  and  dis- 
counts, alleged  in  said  answer,  were  paid  and  retained, 
it  is  found  by  the  third  finding  that  the  evidence  does 
not  disclose  the  renewal  of  any  obligation,  except 
as  set  forth  in  succeeding  findings,  and  in  the  succeed- 
ing findings  the  only  renewal  stated  is  that  of  the  note 
for  f 7,350.00.  The  burden  of  the  issue  as  to  usury  was 
upon  Clause,  and  where  there  is  an  absence  of  facts 
rendering  necessary  a  dififerent  conclusion  from  that 
reached,  the  court  will  indulge  presumptions  against 
the  party  having  the  burden  of  proving  sTich  facts.  It 
is  unnecessary,  in  our  view  of  the  findings,  that  we 
should  consider  the  legal  question  discussed  by  coun- 
sel as  to  the  extent  to  which  a  partial  usurious  consid- 
eration will  affect  the  note,  nor  that  usurious  pay- 
ments will  not  be  applied  to  the  discharge  of  the  inter- 
est, but  will  be  applied  to  the  cancellation  of  the  prin- 
cipal. If  it  cannot  be  said  that  the  transaction  in 
question  was  made  up  in  whole  or  in  part  of  the 
transactions  preceding  it,  and  which  included  unlaw- 
ful charges  of  interest  and  discounts,  but  if  it  may 
stand  as  an  independent  transaction,  we  do  not  under- 
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stand  the  rule  to  be,  nor  do  counsel  contend,  that 
the  former  transactions  could  so  taint  the  present  as 
to  destroy  the  consideration  therefor.  It  would  cer- 
tainly be  a  new  rule  of  equity  that  would  strike  down 
a  transaction,  not  in  itself  unlawful,  because  the 
parties  to  it  had  had  dealings  that  were  unlawful. 

No  other  objection  is  made  to  the  first  conclusion 
of  law,  and  having  found  that  it  was  not  objection- 
able, we  are  not  required,  as  we  have  shown,  to  ex- 
amine objections  to  the  second  conclusion,  under  the 
rule  that  a  joint  exception  fails  if  any  one  of  the  con- 
clusions objected  to  is  proper. 

The  next  as&rignment  of  error,  in  the  order  as  pre- 
sented by  the  argument,  challenges  the  action  of  the 
trial  court  in  sustaining  the  appellee's  demurrer  to 
the  third  paragraph  of  the  answer  of  the  Clause  Print- 
ing Press  Company  and  Collins.  The  appellee  insists 
that  this  answer  presents  no  question  for  considera- 
tion in  this  court;  first,  because  the  certificate  to  the 
transcript  is  to  the  special  elements  of  the  transcript 
without  any  general  statement  that  these  elements 
constitute  all  of  the  pleadings  or  all  of  the  record;  and 
second,  because  the  sixth  answer  covered  the  material 
features  of  the  third,  namely:  an  agreement  between 
Clause  and  the  appellee  that  the  mortgaged  property 
might  be  removed  to  Indiana  and  sold  by  Clause  to  a 
corporation,  to  be  formed  for  the  purpose  of  owning 
and  operating  it,  the  purchase-price  thereof  to  be  id 
the  stock  of  the  corporation  and  that  the  lien  of  ap- 
pellee should  be  relinquished  and  abandoned;  in  con- 
sideration of  which  Clause  was  to  turn  over  to  the  ap- 
pellee, as  security  for  the  debts  in  question,  the  stock 
issued  to  him.  Appellants  make  no  response  to  this 
contention,  and,  if  we  should  indulge  the  usual  pre- 
sumptions in  favor  of  the  action  of  the  trial  court, 
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taking  the  silence  of  the  appellants  as  a  concession  of 
the  appellee's  propositions,  we  should  hold  that  no 
question  was  presented,  and  that  there  were  pleadings 
not  in  the  record  under  which  appellants  had  the  bene- 
fit of  the  defense.  However,  the  third  and  sixth  an- 
swers differ  only  in  a  collateral  matter,  one  alleging 
the  want  of  knowledge  of  the  mortgage,  and  the  other 
a  reliance  upon  said  agreement  between  Clause  and 
the  appellee  as  to  the  removal  and  sale  of  the  prop- 
erty. Either  of  these  collateral  facts  depended  upon 
the  primary  fact,  viz. :  the  agreement  The  special  find- 
ing numbered  seven  discloses  that  a  hearing  was  had 
as  to  said  agreement,  and  that  it  was  not  to  the  effect 
that  Clause  might  sell  the  property,  but  instead  that 
if  a  corporation  should  take  and  use  the  property,  and 
should  procure  the  assignment  to  appellee  of  fifty-five 
per  cent  of  the  stock  of  such  corporation,  the  appellee 
would  release  the  mortgage. 

The  hearing  and  finding  disclosed  are  conclusive 
that  appellants  were  not  harmed  by  the  ruling  here 
complained  of. 

Appellants  complain,  also,  of  the  ruling  of  the  trial 
court  in  sustaining  appellee's  demurrer  to  their 
counter-claim.  Counsel  says:  "That  paragraph  pro- 
ceeds upon  the  theory  that  the  consideration  for  the 
debt  claimed  to  have  been  secured  by  the  mortgage  in 
suit  had  been  fully  paid,  setting  out  in  detail  the  man- 
ner in  which  it  had  been  paid;  that  manner  being,  ta 
substance,  that  the  debt  was  founded  upon  usury,  and 
that  payments  had  been  made  sufficient  of  usurious 
interest,  in  a  sum  in  excess  of  the  principal,  which 
payments  should  have  been  applied  to  the  principal, 
and  would  have  thus  extinguished  it^'  Counsel  for 
appellee  urge  that  the  same  facts  were  pleaded  in  bar 
of  the  action,  in  a  paragraph  of  answer,  to  which  the 
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court  overruled  a  demurrer,  and  that  the  api>ellaiit8 
had  the  benefit  of  the  facts  upon  the  trial,  and  were 
therefore,  not  harmed  by  the  ruling  complained  ot 
This  proposition  is  not  questioned  by  the  appellants 
and  is  confirmed  by  the  facts  specially  found,  as  well 
as  by  an  examination  of  the  two  pleadings.  As  we 
have  seen,  the  same  plea  was  interposed  also  by 
Clause,  and  upon  the  facts  found,  as  we  have  held,  waa 
not  available  to  diminish  or  defeat  the  note  in  suit. 

Finding  no  available  error  in  the  record,  the  judg- 
ment of  the  circuit  court  is  affirmed 
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[No.  17,778.     FUed  June  19.  1896.  ] 

From  the  Marion  Criminal  Court.    Affirmed. 

Baker  A  Daniels^  EUiott  <Sb  Elliott,  Stuart  Bro»,  db  Hamnumd, 
Zollars  A  Warden,  Lamb  A  Beadey,  and  8.  R,  HamiU,  for  appellant 

W.  A.  Ketcham,  Attomej-Qeneral,  C.  8.  WUtne,  F.  E.  Mataon,  E. 
F.  Ritter,  and  Duncan,  8mith  &  Hombrook,  for  State. 

Jordan,  J. — The  appellant  was  oonvioted  upon  an  indicbneDt 
which  charged  that  on  the  4th  day  of  July,  1895,  he  being  duly 
licensed  under  the  laws  of  this  State  to  seU  intoxicating  liquors,  did 
th^n  and  there  unlawfully  suffer  and  permit  in  his  saloon  certain  per- 
sons named,  who  were  not  members  of  his  family.  This  prosecutian 
was  based  upon  section  8  of  an  Act  approved  March  11,  1895,  (Acts  o/ 
1895,  p.  248). 

The  questions  herein  presented  were  considered  and  decided 
adversely  to  appellant  in  the  case  of  The  8tate  v.  Oerhardt,  ante, 
489,  and  upon  the  authority  of  that  decision  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 
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[No.  17,7»3.     Filed  June  19,  1896.J 

From  the  Warren  Circuit  Court.     Reversed. 

Steams  <Sb  Ringer,  W.  L.  Rahoum,  John  Sutton,  W.  A.  Ketcham, 
Attorney-General,  C  E.  Wiltaie,  E.  F,  Ritter,  F.  E,  Matson,  and 
Duncan,  Smith  A  Hombrook,  for  appellants. 

Lamb  A  Beasley,  8.  R.  HamUl,  Baker  <&  Daniels,  Stuart  Bros,  A 
Hammond,  Zollars  (Sb  Worden.  and  Elliott  A  EUiott,  for  appellee. 

Jordan,  J. — The  same  questions  are  involved  in  this  appeal  as  were 
in  the  case  of  Wilson  v.  Mathis,  ante,  498,  and  upon  the  authority 
of  the  decision  in  that  cause,  the  judgment  of  the  lower  court  is 
reversed  and  the  cause  remanded. 

MoCabe,  J.,  took  no  part  in  this  decision. 


DiNNiN  V.  The  State. 


[No.  17,810.     Filed  June  19,  1896.] 

From  the  Marion  Criminal  Court.     Affirmed. 

Baker  <&  Daniels,  Elliott  &  EUiott,  Stuart  Bros.  A  Hammond,  Zol- 
lars &  Worden,  Lamb  <St  Beasley,  and  S,  R  Hamill,  tqr  appellant. 

W.  A.  Ketcham,  Attorney- General,  Duncan,  Smith  db  Hombrook^ 
E.  F.  Ritter,  C,  E.  Wiltsie,  and  F.  E.  Matson,  for  State. 

Jordan,  J. — Appellant  was  convicted  in  the  lower  court  of  operat- 
ing a  music  box  in  his  saloon  in  the  city  of  Indianapolis,  in  violation 
of  section  2  of  an  act  of  the  General  Assembly,  approved  March  11, 
1895,  (Acts  of  1895,  p.  248.)  The  questions  involved  in  this  appeal 
were  considered  and  decided  adversely  to  the  contentions  of  appellant, 
in  the  case  of  The  State  v.  Oerhardt,  ante,  439,  and  upon  the  author- 
ity of  that  decision  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 
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Barton  et  al.  v.  Cridoe  et  al. 

[No.  17,784.     FUed  June  19.  1896.] 

From  the  Madison  Circuit  Court.    Reversed, 

H.  D.  Thompson  and  J,  W,  Layne,  for  appellants. 

MoCabe,  J. — The  appellant  sued  the  appellee  to  recover  poesessioii  of 
real  estate.  The  circuit  court  sustained  a  demurrer  to  the  complaint 
for  want  of  sufficient  facts.    The  error  assigned  is  upon  that  ruling. 

The  complaint  is  in  the  ordinary  form  in  such  actions  except  the 
description  of  the  land.  The  description  is  as  follows  :  "  Ten  acres 
off  of  the  south  end  of  the  northeast  quarter  of  section  85,  in  township 
19  north,  in  range  7  east,  except  four  acres  off  of  the  west  side  of  said 
ten-acre  tract  heretofore  conveyed  to  Cassana  McGilL" 

The  only  reason  assigned  in  argument  in  support  of  the  action  of 
the  circuit  court  in  sustaining  the  demurrer  to  the  complaint  is  that  the 
description  of  the  land  sought  to  be  recovered  was  too  uncertain  and 
hence  the  complaint  did  not  state  facts  sufficient.  The  exact  question 
thus  presented  was  decided  adversely  to  appellee's  contention  in  Col- 
lins  V.  Dressier,  183  Ind.  290. 

Adhering  to  the  ruling  there  made,  we  must  hold  that  the  descrip- 
tion was  sufficient  and  that  the  complaint  was  good. 

The  judgment  is  reversed  with  instructions  to  overrule  the  demurrer 
to  the  complaint 


CoNWELL  V.  Overmeyer. 

iiSTflOB 

iisTmi  [No.  17,808.     Filed  June  19.  1896.] 
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168      27  Magee  &  Funk,  for  appellant. 

C  C,  Bishop,  O,  W,  Walters,  W.  A.  Keteham,  Attorney-General, 
E.  F.  Ritter,  F.  E,  Matson,  C.  E,  Wiltsie,  and  Duncan,  Smith  <fc 
HomJbrook,  for  appellees. 

Monks,  J. — ^Appellant  filed  his  petition  at  the  September  term, 
1895,  of  the  board  of  conmiissioners  of  Cass  county  for  a  license  to 
sell  intoxicating  liquors  in  a  less  quantity  than  a  quart  at  a  time,  etc., 
in  the  town  of  Gralveston,  Jackson  township,  in  said  county. 

A  remonstrance  in  writing  signed  by  a  majority  of  the  legal  voters 
of  said  township  against  granting  said  license  to  appellant  was  filed 
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on  Thursday,  August  29,  1895,  with  the  auditor  of  said  county,  under 
the  provisions  of  section  9  of  an  act  of  the  (General  Assembly,  approved 
March  11, 1895  (Acts  1895,  p.  248),  commonly  known  as  the  Nicholson 
law.  If  said  remonstrance  had  been  filed  on  Friday,  August  80, 1895, 
it  would  have  been  in  tima    Flynn  v.  Taylor,  ante,  538. 

During  the  September  term  of  said  board  of  commissioners,  and 
before  final  action  on  appellant's  application  a  number  of  the  legal 
voters  of  said  township  who  had  signed  said  remonstrance,  filed  a 
petition  with  the  board  asking  that  their  names  be  stricken  from  the 
remonstrance,  and  that  they  be  allowed  to  withdraw  their  objections 
to  a  granting  of  a  license  to  appellants. 

It  is  admitted  that  said  remonstrance  is  not  signed  by  a  majority  of 
the  voters  of  said  township  unless  the  signatures  of  those  remonstrants 
who  filed  the  petition  to  withdraw  their  names  are  counted. 

Ck>imsel  for  appellant  contend  that  the  said  remonstrants  had  the 
right  to  vrithdraw  from  said  remonstrance  and  dismiss  the  same  as  to 
themselves  at  any  time  before  the  action  of  the  board. 

This  question  was  decided  adversely  to  the  contention  of  appellant's 
counsel  in  State  v.  OerhardU  ante,  489. 

The  judgment  is  affirmed. 


Grelle  et  al.  v.  Wright. 

[No.  17,791.     Filed  June  19,  1896.  ] 

From  the  Fulton  Circuit  Ck>urt.    Reversed, 

Holman  A  Stephenson,  W.  A.  Ketcham,  Attomey-Oeneral,  C.  S^ 
Wiltsie,  F.  E.  Matson,  E.  F.  Hitter,  and  Duncan,  Smith  A  Horn- 
brook,  for  appellants. 

Lawb  iSb  Beasley,  S.  R.  HamiU,  Baker  <&  Daniels,  Stuart  Bros.  <Sk 
Hammond,  ZoUars  &  Worden,  EUiott  <Sb  Elliott,  and  Conner,  Rowley 
<fc  McMahan,  for  appellee. 

Jordan,  J. — This  was  a  proceeding  by  the  appellee  to  obtain  a 
license  to  sell  intoxicating  liquors,  against  the  granting  of  which  a 
remonstrance  under  the  Act  of  1895  was  filed.  (Acts  of  1895,  p.  248). 
The  main  question  presented  by  this  appeal  is  the  right  of  remonstra- 
tors  to  withdraw  their  names  after  the  three  days'  period  has  com- 
menced to  run.  The  trial  court  held  that  this  right  existed  and  per- 
mitted the  remonstrators  to  exercise  it.  This  appeal  was  considered 
and  the  question  involved  decided  adversely  to  the  contentions  of  the 
appellee  herein  in  the  case  of  The  State  v.  Oerhardi,  ante,  439. 
For  the  error  of  the  trial  court  upon  its  ruling  upon  this  point  the 
judgment  is  reversed  and  the  cause  remanded. 
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ABATEHENT   OF   ACnOIT— When    waived,  see   PLEAJ>iNa,  5; 

ThrcLsh  et  cU.  t.  Starbuck  et  a/.,  67S. 

ADVEBTTSBlffENT— See  Sebyicb  by  Publioation. 

Ajt JTJLU A  V  XXB — In  support  of  motion  to  dismiss  a  cause  of  action 
when  in  conflict  with  oounter-affidaTits,  see  DisacissAij  of  Action, 
1 ;  Cabinet  Mdkerft  Union  v.  City  of  IndiaruxpoHs,  €71. 

AFFIDAVIT  ANB INFOBMATION— Sufficiency  of,  see  Cboonal 
Prooedurb,  1 ;  Voght  v.  State,  12, 
Sufficiency  of  under  motion  in  arrest  of  judgment,  see  Cbdonal 
PROCfEDXJRK,  8;  Woodworth  y.  State,  276, 

AMENDKEENT — Amendment  to  pleadings  is  largely  within  the  dis- 
cretion of  trial  court,  see  Appellate  Peocedxtbe,  34;  Hedriek 
et  al  V.  Whitehx>m  et  al.,  642. 

ANNEXATION  OF  TEBBTTOBT— See  Cities  ;  Tagffort,  Audi,  et 
al.  V.  Claj/pool,  690, 

ANSWEB— See  Pleading,  5;  Smith  et  al,  v.  Pedigo  et  al.,  S61, 

APPEAL —When  an  appeal  may  be  had  to  the  Supreme  Court  from 
the  action  of  the  trial  court  in  the  appointment  of  a  receiver,  see 
Receivership,  2 ;  State  v.  Union  National  Bank  et  al,,  5S7. 
Where  an  application  for  a  license  to  sell  intoxicating  liquors  is  dis- 
missed by  virtue  of  a  remonstrance  an  appeal  will  lie  to  the  circuit 
court,  see  Intoxicatino  Liquors,  13;  Wilson  et  al.  v.  Mathis,  4^. 

APPEA&ANCE— See  Attorney  at  Law;  Castle  v.  Bell  etoL^S. 
An  answer  written  and  filed  by  plaintiff's  attorney  signed  by  a  noo- 
resident  attorney,  who  was  not  admitted  to  practice  law  in  the 
court,  piuporting  to  appear  for  the  defendant  will  not  constitute  a 
legal  appearance,  see  Rboeivebship,  8;  State  v.  Union  National 
Bank,  637, 

APPELLATE  PEOCEBUBE— 

1.  BUI  of  Exceptions. — Certificate  of  Filing. — A  bill  of  exceptions 
must  be  preceded  in  the  record  by  an  entry  showing  that  it  was 
filed  as  such ;  or,  at  least,  the  filing  must  be  certified  by  the  clerk. 

Indiana,  etc.,  R,  R.  Co,  v.  Lynch  et  al,  L 

(700)      • 
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2.  Longhand  Manuscript  of  Evidence, — WTien  Must  be  FUed  with 
Clerk. — The  longhand  manuscript  of  the  evidence  must  be  filed 
with  the  clerk  before  it  is  incorporated  in  the  bill  of  exceptions,  and 
within  the  time  allowed  for  filing  the  bill  of  exceptions.  lb. 

8.  Longhand  Manuscript  of  Evidence,  by  Whom  Filed, — Statute 
Construed. — Under  section  1476,  Bums'  K.  S.  1804  (section  1410, 
R.  S.  1881),  providing  that  the  original  longhand  manuscript  of  the 
evidence  may  be  filed  with  the  clerk  hy  the  **  party  entitled  to  the 
use  of  the  same,"  the  failure  of  the  official  stenographer  to  file  the 
manuscript  will  not  excuse  the  party  whose  duty  it  was  to  have  it 
filed.  lb. 

4.  Instructions  to  Jury  too  General,  when  not  Ground  for  Reversal.  — 
The  fact  that  instructions  were  too  general,  is  not  ground  for 
reversal  if  more  particular  instructions  were  not  requested. 

Voght  V.  State,  IS. 

5.  An  appellant  can  bring  before  the  court  only  such  questions  as 
affect  his  rights,  and  not  such  as  affect  the  rights  of  others. 

Poundstone  et  al,  v.  Baldwin,  1S9. 

6.  Harmless  Error. — Answer. — Demurrer. —  Error  in  overruling  a 
demurrer  to  a  paragraph  of  answer  is  harmless,  when  the  case  is 
decided  upon  evidence  which  is  admissible  under  otherpleadings. 

Duncan  v.  Lankford,  Treas.,  ^5. 

7.  Bill  of  Exceptions,  — Instructions,  — Statute  Construed.  — ^Where  in 
accordance  with  section  544,  Bums'  R.  S.  1894,  it  is  sought  to  make 
instructions  a  part  of  the  record  without  bill  of  exceptions,  the 
memoranda  on  the  margin,  ''given  and  excepted  [signed]  W.  D. 
Wilson,"  and  * 'Given,  [signed]  W.  D.  Wilson,"  and  a  statement  fol- 
lowing at  the  close  of:  certain  instructions,  that  '*to  the  giving  of 
each  of  the  above  instructions  severally,  plaintiff  at  the  time  ex- 
cepted," are  insufficient  to  reserve  the  exceptions.  , 

Roose  V.  Boose  et  al.,  162, 

8.  Bill  of  Exceptions.  — Evidence,  — Where  error  is  predicated  upon  an 
alleged  error  in  excluding  certain  evidence,  the  ruling  of  the  court 
must  be  verified  by  bill  of  exceptions.  Ih, 

9.  Bill  of  Exceptions, — Longhand  Manuscript, — Evidence. — The  act 
of  March  7,  1878  (Acts  1878,  Reg.  Sess.,  194),  requiring  that  the 
longhand  manuscript  of  evidence  to  be  used  on  appeal  shall  be  filed 
with  the  clerk  before  it  is  incorporated  into  the  bill  of  exceptions,  is 
still  in  force.  Smith  v.  State,  176, 

10.  Record. — BiU  of  Exceptions, — Statute  Construed. — The  criminal 
code,  section  1847,  R.  S.  1881  (section  1016,  Bums'  R.  S.  1804), 
requires  that  a  bill  of  exceptions  "  must  be  signed  by  the  judge  and 
filed  by  the  clerk."  And  such  filing  must  be  after  the  bill  is  signed 
bythe  judga  Drake  v.  State,  210. 

11.  Rehearing, — Record, — Correction  of  by  Certiorari. — A  rehearing 
will  not  be  granted  in  order  that  a  party  may  correct  or  perfect  tiie 
record  upon  certiorari.  lb. 

12.  BiU  of  Exceptions. — Documentary  Evidence  How  MadePart  Of^ 
Where  a  written  instrument  does  not  constitute  a  part  of  the  record 
without  a  bill  of  exceptions  or  order  of  court,  such  instrument 
should  be  inserted  at  its  proper  place  in  the  bill  of  exceptions  or  it 
will  not  be  a  i>art  of  the  record.        Seston  et  al.  v.  Tether  et  al.,  261. 

18.  Bill  of  Exceptions. — Receipts. — Bills  of  exception  are  not  mere 
abstracts  of  evidence,  but  are  required  to  present  the  full  evidence, 
and  the  clerk  has  no  authority  to  substitute  abstracts  of  receipts 
introduced  in  evidence,  but  must  copy  such  receipts  in  full  as  intro- 
duced, lb. 
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14.  Harmless  Error. — Record. — A  reversal  cannot  be  had  for  an  error 
in  overruling  a  demurrer  to  a  paragraph  of  complaint  when  it  is 
shown  by  the  record  that  the  finding  is  not  based  upon  such  para- 
graph. Marvin  et  al,  v.  Sager^  S61. 

15.  Longhand  Maniiseript  of  Evidence. —  BiU  of  Exceptions. — The 
original  longhand  manuscript,  to  be  incorporated  in  the  bill  of 
exceptions,  must  be  filed  with  the  clerk  of  the  court  before  so 
incorporated.  Ib» 

16.  Examination  of  Party  Under  the  Statute. — Witness.  —  Where 
the  examination  of  a  party  defendant  had  be«i  taken  by  the  plain- 
tiff under  the  statute,  and  it  was  agreed  in  open  court,  at  the  close  of 
plaintiff's  evidence,  that  if  the  plaintiff  would  consent  to  defendants 
reading  said  examination  as  a  deposition,  the  defendants  would  not 
examine  such  witness,  and  such  examination  was  read,  it  was  not 
error  to  refuse  to  allow  the  examination  of  such  witness.  lb. 

17.  Exceptions  to  Ruling  of  Trial  Court. — Where  no  exception  was 
taken  to  the  action  of  the  trial  court,  no  question  in  relation  ther^o 
can  be  presented  on  appeal. 

Banner  Cigar  Co.  et  ai.^.  Kamm  d: SchtUinger  Brewing  Co.  et  aL,  S66. 

18.  Special  Finding.  —  Motion  to  Modify.  —  New  Trial. —  Prcu;tice^ 
— Where  a  special  finding  omits  material  facts,  the  remedy  is  by 
motion  for  new  trial  and  not  by  motion  to  modify.  lb. 

19.  Time  Allmt^ed  for  Filing  BiU  of  Exceptions.  —  New  Trial.— 
Where  at  the  time  of  entry  of  judgment  the  court  allows  90  days 
in  which  to  file  bill  of  exceptions,  and  within  the  term  a  motion  for 
a  new  trial  is  made,  the  exceptions  upon  which  such  motion  is 
predicated,  is  carried  forward  to  the  time  of  the  ruling  on  such  mo- 
tion, lb. 

20.  Evidence. — The  question  of  weighing  evidence  and  passing  upon 
the  conflict  thereof  is  for  the  trial  court.  lb. 

21.  Assignment  of  Error. — Answers  to  which  demurrers  have  been 
sustained  are  not  a  part  of  the  record  and  cannot  be  considered  on 
appeal  without  assignment  of  error. 

Tron  et  al.  v.  Yohn,  Admr.,  27t. 

22.  Record  of  Evidence. — Where  the  longhand  manuscript  of  the 
evidence  is  not  verified  by  the  certificate  of  the  judge,  and  has 
but  the  authentication  of  the  stenographer's  signature,  the  same 
will  not  be  considered  on  appeal.  lb. 

23.  Evidence. — The  admission  of  evidence,  which  was  not  objection- 
able for  the  reasons  urged  against  it,  will  not  be  ground  for  reversal, 
even  though  the  reasons  urged  for  its  admission  may  be  erroneous. 

Jenney  Electric  Co,  v.  Branham,  S14. 

24.  Record.— Bill  of  Exceptions. — Authentication. — ^A  bill  of  excep- 
tions is  not  properly  authenticated  where  a  record  entry  preceding 
it  states  that  it  was  signed  by  the  judge  on  the  12th  day  of  Jan- 
uary, one  immediately  following  it  states  that  on  such  day  the 
bill  was  presented  to  the  judge  for  his  examination  with  a  prayer 
that  it  be  signed  by  him,  and  a  third  entiy  shows  that  the  longhand 
manuscript  was  incorporated  and  the  bill  signed  by  the  judge  nine 
days  later,  while  the  clerk's  certificate  shows  that  the  manuscript 
was  filed  on  the  12th  day  of  January,  but  does  not  state  when  the 
bill  was  filed.  Humbarger  v.  Carey,  S24. 

25.  When  Co-parties  Must  be  Joined.— In  order  to  confer  jurisdiction 
upon  the  Supreme  Court,  of  an  appeal  by  one  of  the  two  defendants 
against  a  judgment  ordering  a  writ  of  assistance  to  issue  against 
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both,  the  other  defendant  must  be  joined  as  a  oo-appellant,  unless  it 
is  a  term-time  appeal  mider  Act  of  1895,  p.  179. 

Roach  V.  Baker  et  oZ.,  MO. 

26.  Separate  Causes  Not  Appealable  in  One  Record, — Separate  causes 
by  tne  same  plaintiff  against  different  defendants,  mvolTing  the 
same  questions,  but  between  which  there  is  no  necessary  con- 
nection, cannot  be  included  in  the  same  appeal  when  there  has 
been  no  consolidation  in  the  trial  court ;  although  by  agreement  the 
evidence  taken  in  one  cause  was  considered  in  the  other,  and  the 
special  findings  of  facts  and  conclusions  of  law  in  both  cases 
embodied  in  one  instrument.  lb, 

27.  All  Parties  to  Judgment  Must  be  Made  Parties  to  Appeal. — All 
parties  to  a  judgment  must  be  made  parties  in  the  assignment  of 
errors  on  an  appeal  therefrom,  or  the  appeal  will  be  dismissed. 

Moore  v.  Franklin  et  al.,  S44. 

28.  Assignment  of  Error  —An  assignment  that  the  court  erred  in 
overruling  appellant's  motions  to  modify  judgment,  where  there 
were  numerous  motions  to  modify  the  judgment,  severally  filed  and 
severally  overruled,  does  not  present  an  available  error. 

Hussey  v.  Whiting,  680, 

29.  Pleading. — Complaint, — ^A  complaint  in  an  action  to  set  aside  a 
conveyance  as  fraudulent  which  proceeds  in  one  paragraph  upon 
the  theory  that  no  consideration  was  paid  by  the  grantee,  ana  in 
another  on  the  ground  that  grantee  united  with  grantor  in  an  at- 
tempt to  defraud  the  creditors  of  the  latter  and  accepted  the  deed 
with  knowledge  of  the  fraud,  is  held  sufficient  when  first  attacked 
by  an  assignment  of  error  on  appeal. 

Hoffman  et  al.  v.  Hendersony  613. 

80.  BiU  of  Exceptions, — Criminal  Law. — Affidavits  to  sustain  causes 
assigned  for  a  new  trial  in  a  criminal  case,  can  only  be  brought 
into  the  record  by  embodying  them  in  a  bill  of  exceptions . 

Graybeal  v.  State,  6S3. 

81.  Affidavits  for  New  Trial. — When  Made  Part  of  Record  by 
Order  of  Court—Statute  Construed.  Section  662  Bums'  R.  S.  1894 
(section  650  R.  S.  1881),  which  provides  that  affidavits  may  be  made 
a  part  of  the  record  by  order  of  court,  relates  exclusively  to  civil 
actions,  and  has  no  application  to  criminal  cases.  lb. 

32.  Failure  to  Save  Exceptions. — ^Where  the  ruling  suggested  by  an 
assigned  cause  of  error  is  not  excepted  to,  no  cause  for  complaint  is 
presented  to  the  Supreme  Court. 

Hedrick  et  aJ.  v.  Whitehom  et  al.,  642. 

88.  Original,  Superseded  by  Amended  Pleadings. — The  Supreme 
Court  will  not  review  original  paragraphs  of  a  pleading  that  have 
been  superseded  by  amended  paragraphs.  lb. 

34.  Amendment  of  Pleadings. — Discretion  of  Court. — Record. — 
Amendment  to  pleadings  is  a  question  largely  within  the  discretion 
of  the  trial  court ;  and  the  record  must  disclose  what  amendment 
was  sought  to  be  made,  or  the  ruling  will  not  be  reviewed  by  the 
Supreme  Court.  /&. 

35.  Practice. — Assignment  of  Error. — An  assignment  of  error, 
based  upon  the  overruling  of  a  motion  for  judgment  on  the  special 
finding,  presents  no  question  for  decision  in  this  court,  when  no 
motion  was  made  in  the  trial  court  for  judgment  in  favor  of  ap- 
pellant. Johnson  et  al.  v.  Williams,  645. 
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86.  New  Trkd, — Assignment  of  Error, — When  the  causes  in  as 
assignment  of  error  for  overruling  a  motion  for  a  new  trial  depend 
upon  evidence,  which  has  not  been  made  a  part  of  the  reoora,  no 
question  is  presented  to  this  court  for  decision.  lb. 

87.  Longhand  Manuscript. — Bill  of  Exceptions. — Under  section  1476, 
Burns'^  R.  S.  1894  (section  1410,  R.  8.  1881),  the  original  longhand 
manuscript  of  the  evidence  must  be  filed  with  the  clerk,  before  it 
is  incorporated  in  the  bill  of  exceptions. 

Tiirash  et  al.  v.  Starbuck  et  al.,  €7S. 

88.  Error  in  Eendition  of  Judgment. — New  Trial. — Venire  de  iVbco. — 
Where,  in  an  action  to  cancel  a  deed,  the  court  of  its  own 
motion  calls  a  jury  and  submits  questions  of  fact,  and  npon  the 
answers  returned  by  the  jury,  renders  judgment,  the  error,  if  any, 
is  available  by  motion  to  strike  out  or  modify  the  judgment,  and 
not  by  motion  for  a  new  trial  or  venire  de  novo.  lb. 

89.  Joint  Assignment  of  Error. — An  exception  to  two  separate 
findings,  or  conclusions  of  law,  is  not  available  if  either  conclusion 
is  warranted  by  the  facts. 

Clause  Printing  Press  Co.  v.  Chicago  Trust  and  Savings  Bank,  68S. 

APPOBTIONMENT  ACT— See  Constitutignal  Law,  1,  2,  8;  Fes- 
ler.  Clerk,  et  al.  v.  Brayton,  71. 

ASSAULT  AND  BATTEBY— See  Cbihinal  Procedure,  1;  Voght 
V.  State,  12. 
When  an  intent  to  kill  may  be  inferred  from,  see  Instructions  to 
Jury,  1.    lb. 

AS8E8SMBNT  OF  BENEFITS  AND  DAKAGES— When  benefits 
are  in  excess  of  damages  assessed,  see  Drainage,  6;  Ptnindstone 
et  al.  V.  Baldwin,  139. 

ASSIGNMENT  OF  EBBOB— Where  several  motions  to  modify  a 
judgment  were  made  and  overruled,  a  general  assignment  of 
error  will  not  present  an  available  error  on  such  rulings,  see  Ap- 
pellate Procedure,  28;  Husseyv.  Whiting,  580, 

A  joint  assignment  of  error  is  not  available  if  either  conclusion  is 
warranted  by  the  facts,  see  Clause  Printing  Press  Co,  v.  Chicago 
Trust  and  Savings  Bank,  682. 

When  no  question  presented  for  decision,  see  Appellate  Proce- 
dure, 85,  86 ;  Johnson  et  al.  v.  Williams,  646. 

Answers  to  which  demurrers  have  been  sustained  are  not  a  part  of 
the  record  wnthout  assignment  of  error,  see  Appellate  Proce- 
dure, 21;  Tron  et  al.  v.  Yohn,  Admx.,  272, 

Amendment  on  Appeal  to  (General  Term. — Where  on  appeal  to  the 
general  term  of  tne  superior  court,  the  assignment  of  errors  did 
not  contain  the  name  of  one  of  the  parties  plamtiff ,  it  was  not  error 
on  motion  to  dismiss  such  appeal  on  acoount  of  such  omission. 
to  allow  the  assignment  of  errors  to  be  amended  by  inserting  the 
name  omitted. 

Meridian  National  Bank  et  al,  v.  Hauser,  Treasurer,  etc.,  496, 

ATTACHMENT— 

Fraudulent  Conveyance. — Burden  of  Proof. — In  order  to  tn^iwt^in 
an  attachment  on  the  ground  of  the  debtor's  fraudulent  dispo- 
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sition  of  the  property,  it  is  not  incumbent  upon  plaintiff  to  prove 
that  defendant  did  not  have  after  such  conveyance,  sufficient  other 
property  subject  to  execution  to  pay  his  debts. 

Hoffman  et  al.  v.  Henderson^  61S, 

ATTORNEY  AT  LAW— When  may  be  appointed  as  special  judge, 

see  Judge,  2;  Smith  v.  State,  176. 

Appearance  by  non-resident  attorney,  see  Receivership  ;  State  v. 

Union  National  Bank,  etc.,  637 » 

Appearance. — Prima  fade  Evidence. — The  appearance  of  an  attorney 
at  law  for  remonstrators,  against  an  apphcation  for  license  to  sell 
intoxicating  liquors,  is  prima  fade  evidence  of  his  authority  to  so 
appear.  Castle  v.  Bell  et  aZ.,  8. 

BILL  OF  EXCEPTIOXS— How  and  when  signed  and  filed,  see 

Appellate  Procedttre,  10;  Drake  v.  State,  Sio. 
How  certified,  see  Appellate  Procedttre,  1;  Indiana,  etc.,  R,  R, 

Co.  V.  Lynch  et  al.,  1. 
Authentication  of,  see  Appellate  Procedttre,  24;  Humbarger  v. 

Carey,  32^. 
Time  of  filing  longhand  manuscript  of  evidence,  6ee  Record,  3; 

Carlson  v.  Staie,  650. 
Time  given  to  file  bill  of  exceptions,  how  affected  by  motion  for  a 

new  trial,  see  Appellate  Procedttre,  19;  Banner  Cigar  Co^  et 

al.  V.  Kamm  <&  SchiUinger  Brewing  Co.  et  al.,  £66, 
How  affidavit  for  new  trial  brought  into  the  record  in  a  criminal 

case,  see  Appellate  Procedttre,  80,  31 ;  Oraybeal  v.  State,  623. 
Correction  of  errors  in  the  record  of  the  court  below  can  only  be 

made  by  the  court  in  which  such  errors  are  made,  see  Record,  1, 

2;  Drake  v.  State,  210. 

Statute  Construed. — Leave  given  by  the  court  upon  overruling  a  mo- 
tion for  a  new  trial  to  prepare  a  bill  of  exceptions  cannot  extend 
back  and  take  up  rulings  made  in  the  formation  of  the  issues  under 
section  638  Bums'  R.  S.  1894  (626  R.  S.  1881),  but  applies  to  and 
includes  onlv  such  rulings  or  decisions  of  the  court  made  during 
the  trial,  and  which  are  authorized  to  be  assigned  as  reasons  for  a 
new  trial,  and  which  are  so  assigned  in  the  motion. 

Hoffman  et  al.  v.  Henderson,  613. 

BONDS — Funding  bonds  which  have  passed  into  the  hands  of  inno- 
cent purchasers  are  not  subject  to  defense  by  the  city,  see 
Municipal  Corporations,  3;  Myers  v.  City  of  JeffersonvUle  et 
al.,  431. 

BSEAGH  OF  CONTRACT— See  Corporation,  2;  Blue  v.. Capital 
National  Bank,  518. 

BTTBDEN  OF  PBOOF—In  an  action  in  ejectment,  see  Ejectment; 
Wilson  V.  Johnson,  40. 

In  attachment  proceedings,  see  Attachment;  Hoffman  et  al.  v. 
Henderson,  613. 

In  an  action  to  set  aside  a  will  on  the  ground  of  mental  unsound- 
ness, see  Wills,  11 ,  Young  et  al.  v.  Miller  et  al.,  662. 

Vol.   145—45 
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In  an  action  for  the  death  of  an  employee,  the  burden  is  on  tin 
plaintiff  to  show  not  only  negligence  on  the  part  of  the  master 
but  freedom  therefrom  on  the  part  of  the  servant,  see  Mastsr 
AND  Servant,  2;  Pennsylvania  Co,  v.  Finney,  Admr.,  551. 

An  applicant  for  a  liquor  license  has  the  burden  upon  him  to  pro^e 
that  he  is  a  fit  person  to  be  intrusted  with  a  license,  see  Intozi- 
CATiNQ  Liquors,  2;  Castle  v.  Bell  et  al,,8. 

One  who  challenges  the  mental  capacity  of  a  donor  has  the  boiden 
of  establishing  the  absence  thereof,  see  Practice,  4,  5,  6;  Tee- 
garden  et  ux.  y.  Leuns,  Admr.,  98. 

A  holder  of  a  tax' deed  is  not  required  to  support  it  with  proof  that 
the  delinquent  had  no  personal  property  at  the  time  of  the  sale 
from  which  the  tax  might  be  collected,  see  Tax  Title;  Richard 
et  al.  V.  Carriey  4$ 

CHANGE  OF  VEKT7S— 

1.  Application  for. — Diligence  in  Discovering  Grounds  For.— An 
applicant  for  a  change  of  venue,  is  not  required  to  show  diligence 
in  discovering  the  grounds  of  such  application. 

Wilson  V.  Johnson,  40. 

2.  Failure  to  Assign  as  Cause  for  New  Trial. — Waiver  of  Error.— 
The  failure  to  assign  the  ruling  of  the  court  in  granting  a  change  of 
venue,  as  a  cause  in  a  motion  for  a  new  trial,  is  a  waiver  of  my 
error  in  such  ruling.  ,  Ih. 

8.  Perjury. — Discretion  of  Court. — Where,  in  a  prosecution  forper- 
jurv,  the  defendant  applies  for  a  change  of  venue  from  the  coontj. 
under  section  1840,  Bums'  R.  S.  1894,  whether  it  shall  be  granted  or 
not,  is  a  matter  that  rests  in  the  sound  discretion  of  the  court ;  and 
the  exercise  of  that  discretion  will  not  be  reviewed  unless  it  has  been 
clearly  abused.  Smith  v.  State,  176. 

CHATTEL  MOBTQAGE-- 

L  Sale  of  Mortgaged  Property. — Where  a  chattel  mortgage  is  ex- 
ecuted covering  a  stock  of  goods,  furniture  and  fixtures,  without 
the  privilege  of  selling,  an  action  cannot  be  maintained  to  de- 
clare the  mortage  satisfied,  on  the  ground  that  the  mort- 
gagor had  remamed  in  possession  and  sold  goods,  the  net  pro- 
ceeds of  which  exceeded  the  amount  of  the  mortgage,  where  it  is 
not  shown  that  the  goods  were  the  goods  mortgaged. 
Banner  Cigar  Co.  et.  al.Y.  KammiSb  Schillinger  Brewing  Co.  etcd.,  f66. 

2.  Fraudulent  Consideration. — ^Where  a  chattel  mortgage  is  exe- 
cuted to  secure  the  claim  of  several  creditors,  an  honest  creditor 
does  not  lose  his  security  because  the  mortgage  constituting  tbe 
security  embraces  the  separate  claim  of  a  party  who  participated 
with  the  mortgagor  in  perpetrating  a  fraud,  where  such  claims 
were  distinct  and  divisible.        Morgan  et  al.  v.  Worden  et.  al.,  600. 

8.  Collateral  Security. — The  maturity  and  extension  of  a  principal 
note,  before  the  maturity  of  a  mortgage  note  held  as  collateral 
security  for  such  principal  note,  do  not  require  an  extension  of  the 
mortgage  to  protect  the  extension  of  the  principal  note,  under  a 
statute  requiring  the  extension  of  the  mortgage  within  a  specified 
time  before  the  maturity  of  the  debt. 
Clause  Printing  Press  Co.  et  al.  v.  Chicago  Trust  and  SavingaBavk,  68i. 

GHUBCHES— See  Reugiotts  Sooietibs,  2;  Smith  et  oLy.  Pedigo  d 
al.,  361. 
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GISCUMSTANTIAL  EVIDENCE— Strength  of  to  warrant  a  con- 
viction, see  Instbuotions  to  Jury,  4;  Wantland  v.  State,  88. 

CITIES-^ 

Annexatixm  of  Territory.  —  Corporate  Boundaries.  —  Statute  Con- 
strued.— Indianapolis  C^arfcr.— Sections  87  and  88,  Act  of  1891 
(Acts  of  1891,  p.  187;  sections  8808,  8809,  Bums'  R.  S.  1894),  pro- 
viding for  the  annexation  of  territory  by  the  common  coimcil, 
and  granting  the  right  of  appeal  to  the  resident  freeholders  only, 
is  not  a  grant  to  any  citizen,  or  class  of  citizens,  privileges  or  im- 
munities, which,  upon  the  same  terms,  do  not  equally  belong  to  all 
citizens,  and  not  in  conflict  with  section  28,  of  article  1,  of  the  State 
Constitution,  nor  with  the  clause  in  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States,  which  provides,  that:  "nor 
shall  any  State  depriv^e  any  person  of  life,  liberty,  or  property, 
vnthout  due  process  of  law,  nor  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws." 

Taggart,  Aud.,  et  al,  v.  Claypool,  590. 

OITT  TREASUBEB— Tenure  of  oflice  when  appointed  by  city  coun- 
cil to  fill  a  vacancy,  see  Officers,  1 ;  Carson  v.  State^  ex  rel.,  848. 

COIiLATERAli  ATTACK— See  Costs;  Mott  et  al.  v.  State,  ex  rel., 

853. 
When  judgment  for  divorce  will  be  secure  against,  see  Divorce,  1 ; 

Hilbish  V,  Hattle,  59. 
When  the  order  of  allotment  of  a  public  ditch  is  not  subject  to,  see 

Drainage,  2;  Zimmerman,  Trea^.,  v.  Savage,  12^;  Pleading,  3; 

Duncan  v.  Lankford,  Treas. ,  145. 

COLLATERAL  SECT7BITY— Extension  of  note  held  as,  secured  by 
chattel  mortgage,  see  Chattel  Mortgage,  8;  Clause  Printing 
Press  Co.  et  al.  v  Chicago  Trust  and  Savings  Bank,  682. 

COLLUSION — Of  parties  to  a  suit;  see  Fester,  Clerk,  et  al.  v.  Bray- 

ton,  71. 

COMMON  COUNT — Recovery  on  when  evidence  discloses  special 
contract,  see  Pleading,  4;  Jenney  Electric  Co,  v.  Branham,  814- 

COMPLAINT— See  Pleading. 
In  an  action  to  obtain  a  new  trial  the  pleadings  and  evidence  in  the 

original  case  must  be  set  out  in  the  body  of  the  complaint,  see 

New  Trial,  1 ;  Davis  v.  Davis  et  al.,  4, 
Necessary  allegations  of  in  an  action  for  a  new  trial  on  the  ground 

of  newly-discovered  evidence,  see  New  Trial,  2.    Ih, 

Necessary  allegations  as  to  loss  of  dex)osition  of  a  witness  used  in 
original  trial,  in  an  action  for  a  new  trial  by  reason  of  newly-dis- 
covered evidence,  see  New  Trial,  3.    Ih. 

Sufficiency  of  in  an  action  to  set  aside  a  conveyance  as  fraudulent, 
see  Appellate  Procedure,  29;  Hoffman  et  al.  v.  Henderson,  618. 

CONSn>EUATION~See  Chattel  ^^[ortgage,  2;  Morgan  et  al.  v. 
Warden,  et  al.,  600. 
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A  oonveyance  will  not  be  protected  although  a  full  oonsidenitaan 
was  paid,  where  grantor  and  grantee  unite  in  a  fraudulent  de- 
sign to  defraud  the  creditors  of  the  former,  see  Fraudulent  Con- 
veyance, 8 ;  Hoffman  et  al,  v.  Hender8on,  613. 

CONSOIilDATIOK  OF  ACTIONS— See  Appellate  Procedure,  26; 

Roach  V.  Baker  et  al,  330, 

CONSTITUTXONAL  AMBNDMBNTS— Repeals  inconsistent  leg;is- 
lative  acts;  see  Fesler,  Clerk,  et  al.  v.  Brayton,  71, 

GONSTlTUTlOirAIi  LAW-^See  Intoxicatino  Liquors,  9.  10.  18; 
State  V.  Oerhardt,  439. 

1«  Amendment  of  Constitution  Repeals  Inconsistent  Legislative  Acts. 
— Repeal  by  Implication, — A  constitutional  amendment  inconsistent 
with  previous  legislative  enactments  operates  to  repeal  such  enact- 
ments. Fesler,  Clerk,  et  aL  v.  Brayton^  71. 

2.  Unconstitutional  Apportionment  Act,  —  Repealing  Clause.  — 
Where  it  appears  from  the  repealing  clause  of  an  apportionment 
act,  that  it  was  only  intended  to  repeal  the  former  apportionment 
upon  the  supposition  that  the  new  one  was  to  take  the  place  of  the 
former,  the  former  act  will  not  thereby  be  repealed,  if  the  new  act 
is  unconstitutional.  lb, 

8.  Apportionment  Act. — Public  Policy, — Where  there  is  but  one  act 
apportioning  the  State  for  legislative  purposes  that  has  not  been 
repealed,  an  action  will  not  lie  to  invoke  the  powers  of  the  court  to 
declare  it  unconstitutional.  lb. 

4.  Special  Acts, — Courts  of  Inferior  Jurisdiction, — ^The  oonstitutioa 
does  not  prohibit  special  acts  creating  courts  of  inferior  jurisdiction. 

Stevens  v.  Anderson^  SOj^ 

5.  When  a  Party  May  Question  the  Validity  of  a  Law. — ^A  party 
will  not  be  heard  by  a  court  to  question  the  validity  of  a  law,  or 
any  pcurt  thereof,  unless  he  shows  that  some  right  of  his  is  impaired 
or  prejudiced  thereby,    p.  460,  State  v.  Oerhardt,  439. 

6.  Unjust  or  Oppressive  Statute, — A  court  cannot  declare  a  statute 
unconstitutional  and  void  solely  on  the  ground  of  unjust  and 
oppressive  p|rovision8,  or  because  it  is  supposed  to  violate  the 
natural,  social,  or  political  rights  of  a  citizen,  unless  it  can  be 
shown  that  such  injustice  is  prohibited,  or  such  rights  guaranteed, 
or  protected'by  the  constitution,    p,  450,  lb, 

7.  Statute, — Presumption  in  Favor  of  Validity. — All  presumptions 
must  be  indulged  in  favor  of  a  statute,  and  it  is  only  when  made  to 
appear  clearly  and  plainlv  that  a  statute  violates  some  provision  of 
the  constitution,  that  it  should  be  declared  void.    j>.  4^1,  lb, 

8.  Invalidity  of  One  Section  May  Not  Invalidate  Entire  Act. — 
When  the  cTifif  erent  sections  of  an  act  are  independent  of  each  other, 
the  invalidity  of  some  of  the  sections  would  not  necessarily  invali- 
date the  entire  act.    p.  4^S,  lb, 

9.  Statute. — Amendment  by  Implication, — Where  an  act  does  not, 
eitiier  by  its  title  or  its  terms,  expressly  profess  to  be  amendatory 
of  any  statute,  but  has  a  bearing  on  a  prior  statute,  which  may 
result  in  amending  such  prior  statute  by  implication,  it  is  not  in 
violation  of  Art.  4,  section  21,  of  the  constitution  prohibiting 
amendments  to  statutes  by  mere  reference  to  title,    p,  45^.  lb. 

10.  Continued  Practice  of  Legislature. — Interpretation  of  Constitu- 
tion.— The   continued  and  repeated  practice  of   the   legislature. 


IiJdEX.  709 

imquestioned  for  a  period  of  forty  years,  becomes  a  potent  factor 
in  the  interpretation  of  the  constitution ;  so  much  so  that  the  court 
will  be  controlled  by  it  when  in  doubt,    p.  457.  lb, 

11.  Constitution,--^vJbject'maUer  and  Title  of  Act.— In  Art.  4,  sec- 
tion 19,  of  the  constitution,  providing  that  '*  every  act  shall  em- 
brace but  one  subject,  and  matters  properly  connected  therewith," 
the  word  ''subject"  indicates  the  thing  about  which  the  legislation 
is  had,  and  the  word  ''matters"  the  things  which  are  secondary, 
subordinate,  or  incidental    jp.  458.  lb. 

12.  Statutes  Relating  to  Same  Siibject-matter  Construed  Together. 
— When  a  number  of  statutes,  no  matter  when  passed*  relate  to  the 
same  thing,  or  a  general  subject-matter,  they  are  to  be  construed 
together  and  are  in  pari  materia,    p.  460.  lb. 

18.  Construction  of  Statute. — Whenever  a  statute  can  be  so  con- 
strued and  applied  as  to  avoid  conflict  with  the  constitution,  and 
give  it  the  force  of  law,  such  construction  will  be  adopted  by  the 
courts,    p.  461.  lb. 

OONSTBUCnVE  NOnCE~How  property  rights  of  non-resident 
defendants  are  affected  in  divorce  proceedings  under,  see  Di- 
VORCB,  2;  HUlnsh  v  Hattle,  59. 

CONnNGENT  DEVISE— See  Wills,  10;  Antioch  CoUege,  etc.,  v. 
Branson  et  vjc.y  313. 

CONTRACT— See  Vendor  and  Purchaser,  1;  Smith  etaJ.  v.  MiUs 
et  al.,  334. 

Assignment  of,  see  Corporation,  8;  Blue  v.  Capital  National 
Bank,  518. 

A  girl  under  the  age  of  sixteen  is  incapable  of  entering  into  a  mar- 
riage contract,  see  Marriage,  2 ;  Henneger  v.  Lovias,  £87. 

As  to  the  mental  capacity  of  parties  necessary  to  support  an  ordi- 
nary contract,  see  Teegarden  et  ux.  v.  Lewis,  Admr.,  98. 

1.  Indefiniteness  Of.  —A  contract  not  to  engage  in  a  certain  business 
within  a  prescribed  territory  ' '  so  long  as  plaintiff  remained  in  said 
business  in  said  city,"  is  not  invalid  because  the  restraint  is  indef- 
inite as  to  time.  O'Neal  v.  Hin^,  32. 

2.  Statute  of  Frauds. — An  agreement  not  to  engage  in  a  rival  busi- 
ness in  a  certain  locality,  so  long  as  the  other  party  remains  in 
such  business,  is  not  within  the  statute  of  frauds.  lb. 

8.  Restraint  of  Trade. — Construction  of— In  the  sale  by  one  part- 
ner of  his  interest  in  the  partnership  business  to  the  other  i)art- 
ner,  an  agreement  on  the  part  of  the  former  not  to  engage  in  a 
rival  business  in  the  locality,  so  long  as  the  other  remains  in  such 
business,  as  part  of  the  consideration  of  the  sale,  is  not  invalid  as 
unreasonable.  lb. 

4.  Injunction  Restraining  BrecLch  Of — ^When  one  has  made  a  valid 
contract  with  another  that  he  will  not  engage  in  a  certain  business 
or  occupation,  and  it  is  shown  by  the  other  party  to  the  contract 
that  the  same  is  being  violated  to  his  injury,  he  is  entitled  to  an 
injunction  restraining  the  offending  party,  notwithstanding  the 
offending  party  was  at  the  time  solvent.  lb. 

CONTBIBUTOBY  NEGUGENCE— Of  railroad  brakeman,  see  Mas- 
ter AND  Servant,  1,  2;  Pennsylvania  Co.  v.  Finney,  Admr.,  651. 

CON  VEY AKCE— See  Deed,  1,  2;  Fraudulent  Conveyance, 
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COBPOAATE  BOXTNBABIBS~See  CrriRS;  Taggart,  AucL,  etaL^r. 

Claypool,  590. 

COBPOBATION— 

1.  Salary  of  Vice-President — ^A  vice-president  of  a  banking  coipora- 
tion  is  not  entitled  to  any  compensation  for  peif orming  the  ordinarj 
duties  of  his  office  in  the  absence  of  a  governing  statute,  by  law, 
regulation,  or  contract,  providing  therefor. 

Blvs  V.  Capital  NatioruU  Bank,  528. 

2,  Breach  of  Contract. — Amount  of  Recovery. — The  breach  of  a 
contract  by  a  bank  to  loan  a  party  money  at  a  specified  rate  of 
interest,  does  not  entitle  him  to  the  difference  between  the  inten^t 
on  the  amount  borrowed  at  a  stipulated  rate,  and  that  vrhich  he 
actually  paid,  unless  he  was  unable  to  obtain  money  at  the  former 
rate  from  any  other  source.  Ih. 

8.  Aasigmnent  of  Contract. — The  assignment  of  the  interest  of 
one  of  the  parties  in  a  preliminary  contract  between  some  of  the 
incorporators  of  a  bsmk,  whereby  they  were  to  hold  certain  offices 
in  the  corporation  at  specified  salaries,  does  not  pass  the  claim  of 
the  assignor  against  the  bank  for  the  salary  voted  to  him  by  the 
bank.  lb, 

4.  Counter-claim. — Slander  Cannot  be  Made  the  Subject  of.  Against 
a  Promissory  JVbfe.— Slander,  upon  the  credit  of  maker,  cannot 
be  made  the  subject  of  a  counter-claim  in  an  action  upon  a 
promissory  note  for  borrowed  money.  lb. 

COSTS— 

1.  Judgment  For. — One  recovering  a  jud^ent  for  costs  is  entitled 
to  recover  only  the  oosts  for  which  he  is  liable. 

Mott  et  at.  V.  State,  ex  reL,  S5S. 

d.  Improper  Taxation  Of. — Judgment  For. — Collateral  Attack. — ^A 
judgment  for  costs  by  a  court,  having  jurisdiction,  is  not  void 
on  the  ground  that  it  is  excessive,  or  that  items  entering  into  it 
should  have  been  omitted ;  and,  therefore,  is  not  subject  to  collateral 
attack.  lb. 

COXJKTEBr-GIiAIM— Slander  cannot  be  made  the  subject  of  against 
a  promissory  note,  see  Corporation,  4;  Bltie  v.  Capital  National 
Bank,  518. 

It  is  not  available  error  to  sustain  a  demurrer  to  a  counter-claim 
where  the  same  facts  have  been  pleaded  and  held  good  in  an 
answer  in  bar,  see  Harmless  Error,  2;  Clause  Printing  Press 
Co.  V.  Chicago  Trust  and  Savings  Bank,  G82. 

Admissibility  of  under  general  denial,  in  an  action  to  foreclose  a 
mortgage,  see  Practice,  0 ;  Tron  et  al.  v.  Yohn,  Admx. ,  S7S. 

COUNTY  COMMISSIONEBS- 

1.  Court. — Term.  — Session.  — Statutes  Construed.  — Terms  of  commis- 
sioners' court,  as  are  provided  by  section  7821,  Bums'  R.  S.  1894 
(section  5736,  R.  S.  1881),  imply  periods  of  prescribed  duration; 
while  a  special  "session"  of  such  court  as  provided  by  sections 
5917,  7822,  Bums'  R.  S.  1894,  implies  a  period  of  such  duration  as 
might  be  found  necessary  to  the  accomplishment  of  the  objects 
in  view.  Helm  v.  State,  ex  rel.  Brammer^  €05. 

t.  Special  Session. — Appointment  of  Toumship  Trustee. — At  the 
special  August  session  of  the  board  of  county  commissioners  for  the 
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pur^iose  of  receiving  the  reports  of  township  trustees  as  provided  by 
section  5917,  R.  8. 1894,  such  board  has  no  authority  to  fill  a  vacancy 
in  the  office  of  township  trustee.  lb, 

COUNTY  SXJBVEYOB— When  will  be  presumed  to  have  made 
proper  notices  of  allotments,  see  Drainage,  1;  Zimmerman, 
Treas,,  v.  Savage,  124, 

GOXTNTY  TBEASUREK— May  deduct  delinquent  taxes  against  the 

payee  of  a  county  order,  see  Delinquent  Taxes;  State,  ex  rd. 

V.  Miller,  Treas.,  698, 

Cannot  maintain  an  action  for  the  recovery  of  county  funds  loaned 

by  him,  see  Officers,  4 ;  Winchester  Electric  Light  Co.  v.  Veal,  606. 

COURTS — Special  acts  creating  courts  of  inferior  jurisdiction  not 
prohibited  by  the  constitution,  see  Constitutional  Law,  4; 
Stevens  v.  Anderson,  SOJ^ 

CRTMTNAIi  LAW — Affidavits  for  new  trial  can  be  brought  into 
record  only  by  bill  of  exceptions,  see  Appellate  Prooedxtrb,  80, 
81;  Oraybeal  T.  State,  623, 

1.  Assault  and  Battery  with  Intent. — Evidence, — Previous  Qood 
Character. — Mitigation  of  Punishment, — In  a  prosecution  for  as- 
sault and  battery  with  intent  to  kill,  where  the  facts  proved, 
clearly  show  an  attempt  to  kill,  evidence  of  previous  good  char- 
acter will  not  avail  to  negative  the  intent,  but  may  avail  in  mit- 
igating the  punishment  Voght  v.  State,  12, 

2.  Perjury. — Affidavit  and  Information. — Repugnancy. — ^When  on 
affidavit  and  mf ormation  a  person  is  prosecuted  for  perjury,  the 
affidavit  charging  the  perjury  to  have  been  at  the  trial  of  a 
cause  on  the  26th  of  September,  1898,  and  the  information 
alleges  that  the  cause,  at  the  trial  of  which  the  perjury  was  com- 
mitted, was  pending  in  the  circuit  court  on  the  2oth  of  September, 
188R9,  and  that  the  perjury  was  committed  on  the  26th  of  September, 
1893,  a  motion  to  quash,  on  the  groimd  of  repugnancy  between  the 
affidavit  and  information,  and  on  the  ground  of  reougnancy  in  the 
allegations  of  the  information,  is  properly  overrulea. 

Smith  V.  State,  176, 

8.  Indictment  for  Murder.  —  Surplusage.  —  Statute  Construed,  — 
Where  an  indictment  for  murder  in  the  charging  part  thereof 
alleged  that  "Ranph  D.  did  unlawfully,"  etc.,  '*kill  and  mur- 
der, etc.,  and  an  additional  averment  charged  that  the  murder 
was  committed  with  a  revolver  which  '*he,  the  said  Ralph  D., 
held  in  his  hand,"  such  second  charge  is  mere  surplusage  and 
may  be  rejected  imder  section  1756,  R.  S.  1881  (section  1825,  Bums' 
R.  S.  1894).  Drake  v.  State,  210, 

CRIMINAL  PROCEDURE— Discharge  of  juror  after  submission  of 
cause,  see  Practice,  7 ;  Kurtz  v.  State,  119, 

1.  Assault  and  Battery  with  Intent  to  Kill. — Affidavit  and  In^ 
formation, — A  charge  of  shooting  and  also  of  wounding,  alleged 
to  have  been  done  unlawfully,  feloniously,  and  purposely,  and 
with  premeditated  malice,  is  sufficient  to  charge  present  ability 
on  the  part  of  the  accused,  to  carrv  his  felonious  intent  into  effect. 

Voght  V.  State,  12, 

2.  Murder, — Indictment. — Sufficiency  Of. — An  indictment  for  mur- 
der need  not  charge  that  tlie  killing  was  done  imlawfullj,  fe- 
loniously,  purposely  and  with  premeditated  malice  but  will  be 
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sufficient  if  it  charses  that  the  acts  which  finally  resulted  in 
death  were  done  unlawfully,  feloniously,  purposely  and  with  pre- 
meditated malice.  Drake  t.  State^  210. 

8.  Affidavit  and  Information, — Sufficiency  of  Under  Moticm  m 
Arrest  of  Judgment. — An  affidavit  and  information  for  an  assault 
with  intent  to  commit  the  crime  of  larceny,  which  does  not  all^e 
that  defendant  attempted  to  perpetrate  a  violent  injury,  or  that 
he  had  the  ability  to  commit  the  injury  is  sufficient  to  withstand 
a  motion  in  arrest  of  judgment  Woodworth  v.  State,  S76 

DAKAOBS— When  excessive  damages  cause  for  new  trial,  see  New 
Trial,  4;  Marvin  et  aJ.  v.  Sager,  261, 
Against  vendor  of  real  estate  for  partial  failure  of  title  of  one  of 
several  grantors,  see  Vendor  and  Purchaser,  8;  Johnson  et  dL 
V.  Williams,  646, 

DEDIGATIOK— Unauthorized  taxation  of  lands  will  not  estop  a  mu- 
nicipal corporation  from  asserting  the  dedication  thereof,  see 
Estoppel;  Bhodes  v.  Toum  of  Brightwood,  21, 

1.  Park. — Municipal  Corporation. — An  irrevocable  dedication  of 
land  is  effected  by  designating  certain  land  on  a  map  filed  in  the 
county  recorder's  office  as  a  park,  and  by  selling  lots  with  refer- 
ence to  the  map.  lb. 

3.  Parol  Evidence. — ^Where  a  dedication  of  a  tract  of  land  is  ex- 
press, evidenced  by  a  recorded  plat,  the  intent,  as  expressed  by  su<^ 
plat,  cannot  be  contradicted  by  parol  evidence  lb. 

8.  Irrevocable  After  Private  Rights  have  Accrued. — ^A  dedication 
of  land  to  public  use  is  not  revocable  after  private  rights  have  ac- 
crued by  reason  thereof.  lb. 

4.  Municipal  Corporation  Trustee  for  Public.-^Change  of  Trus- 
tees,— Where  there  has  been  laid  out  and  filed  a  plat  of  land  as  an 
addition  to  a  city,  upon  which  plat  a  portion  of  the  land  is  designated 
as  a  park,  and  there  has  been  a  sale  of  lots  in  reference  to  the  plat, 
tiie  dedication  of  the  park  thus  effected  is  to  the  public,  and 
may  be  asserted  by  a  town  subse()uently  incorporated,  wmch  annexes 
such  addition  to  its  corporate  limits,  for  a  cnange  of  trustees  does 
not  defeat  the  dedication.  lb. 


1.  No  Description  Contained  In,  — Deeds  purporting  to  convey  lands, 
but  containmg  no  description  or  designation  of  the  lands,  are  invalid 
for  uncertainty,  and  are  not  admissible  in  evidence  in  an  action  to 
establish  title  to  real  estate.  Wilson  v.  Johnson,  40. 

2.  Insufficient  Description, — A  deed  of  all  * '  the  remaining  assets, "  of 
a  designated  person,  "as  the  same  were  granted  and  conveyed  to 
the  grantors  herein,"  is  insufficient  to  convey  lands  not  otherwise 
described  therein.  lb. 

DEUNaXTENT  TAXES— 

Deduction  of  from  County  Order, — Delinquent  taxes  against  the  payee 
of  a  county  order  may  be  deducted  by  the  county  treasurer  from  an 
order  presented  for  payment  where  such  order,  issued  and  accepted 
by  the  payee,  contained  the  provision  that  the  same  was  allowed 
subject  to  all  delinquent  taxes  owing  by  payee. 

State,  ex  ret,  v.  MiUery  Treas.,  698. 

DEMXTBJtEBi — ^When  the  informalitv  of  a  demurrer  cannot  be  at- 
tacked,  see  Practice,  11 ;  Blue  v.  Capital  National  Bank,  618. 
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When  overruling  a  demurrer  to  a  bad  pleading  is  not  available  error, 
see  Harmless  Error,  1 ;  Thrash  et  al,  v.  Starbuck  et  al,  675. 

DEPOSITIONS — ^When  may  be  taken  during  progress  of  trial,  see 
Practice,  10;  Humbarger  v.  Carejf,  SS4. 

DEVISE— See  Wills.  When  a  devise  of  real  estate  carries  but  a 
life- estate,  seeWiLLS,  1;  KorfY,  Oericha  et  al.j  134. 

DEVISEE — Charged  with  payment  of  money  in  respect  to  the  estate 
given  him,  effect  of,  see  Wills,  3.    Ih. 

DISCBETION  OF  COITBT— Determination  of  motions  to  dismiss  an 
action  for  want  of  prosecution,  when  will  not  be  reviewed  by 
Supreme  Court,  see  Dismissal  of  Action,  2;  Cabinet  Makers^ 
Union  v.  City  of  Indianapolis,  671. 

DISMISSAL  OF  ACTION— By  court  for  insufficiency  of  complaint 
on  motion  in  arrest  of  judgment,  when  erroneous,  see  Practice, 
2 ;  Bucklen  v.  Cushman,  61. 

1.  Affidavits. — Where  a  motion  to  dismiss  a  cause  of  action  is  sus- 
tained by  the  trial  court,  and  the  affidavits  in  support  of  such  motion 
and  the  counter-affidavits  were  conflicting,  unaer  the  long  and  well 
settled  rule,  this  court  cannot  weigh  the  evidence  and  determine 
where  the  preponderance  is,  but  must  affirm  the  judgment  of  the 
trial  court.        Cabinet  Makevfl  Union  v.  City  of  Indianapolis,  671. 

2.  Discretion  of  Court — The  determination  of  motions  to  dismiss 
an  action  for  want  of  prosecution  is  largely  within  the  discretion  of 
the  trial  court,  whose  action  will  not  be  reviewed  by  this  court 
nmless  a  clear  case  of  abuse  of  discretion  is  shown.  lb. 

DIVOBCE — Effect  of  as  to  interest  of  divorced  wife  in  real  estate 
conveyed  by  the  husband  during  marriage  in  which  she  did  not 
join,  see  Husband  and  Wipe,  1 ;  Fletcher  v.  Monroe  et  al ,  56. 
Effect  of  on  wife's  property  rights  when  granted  on  account  of  the 
misconduct  of  the  husband,  see  Husband  and  Wife,  8.    lb. 

Effect  of  on  property  rights  of  parties  growing  out  of  the  marital 
relations,  see  Husband  and  Wife,  2.    lb. 

1.  Non-resident  Defendant. —  Collateral  Attack. —  Where  notice  is 
given  to  a  non-resident  defendant  in  a  divorce  proceeding,  as  is 
provided  by  the  statutes  of  the  state  in  which  such  proce^ings 
are  had,  the  judgment  of  divorce  will  be  secure  against  collateral 
attack.  Hilbish  v.  Hattle,  69 

2.  Constructive  Notice. — Effect  of  Divorce  on  Property  Rights  of 
Non-resident  Defendant. — Statutes  Construed. — Where  the  husband 
obtains  a  divorce  from  his  wife  by  constructive  notice,  the  wife 
being  a  non-resident  of  the  state  in  which  the  divorce  proceed- 
ings were  had,  such  divorced  wife  could  not,  under  the  statutes 
of  this  State,  section  2660,  Bums'  R.  S.  1894  (section  2499,  R.  S.  1881), 
and  sections  1060,  1061,  Bums'  R.  B.  1894  (sections  1048,  1049,  R.  S. 
1^1).  have  any  rights  in  his  property  by  virtue  of  any  marriage 
relations  with  him,  although  said  court  did  not,  in  such  divorce 
proceedings,  adjudicate  the  property  rights  of  the  parties.  16. 

8.  Post-nuptial  Contract. — Effect  of  on  Inchoate  Interest  of  Wife. 
— Where  a  post-nuptial  agreement  is  made  by  a  husband  and  wife 
in  division  of  property,  prior  to  a  separation  and  divorce,  in  all 
respects  fair  and  adequate  in  proportion  to  the  property  of  each, 
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and  the  portion  of  the  property  therein  given  to  the  wife  was  re- 
ceived by  her  in  full  of  all  demands  against  her  husband,  and  in 
full  of  her  inchoate  rights  or  contingent  rights  in  his  property  as  his 
wife  or  his  widow,  such  contract  will  be  upheld,  and  will  bar  a  re- 
covery bv  the  divorced  wife  of  any  interest  in  the  estate  of  the  hus- 
band at  his  death,  by  virtue  of  the  former  marital  relations.         lb. 

D0CUME17TABY  EVIDENCE— How  made  part  of  the  record,  see 

Appellate  Procedure,  12,  13;  Seston  et  cU.  v.  Tether  et  al.,  261, 

DOWEB— How  affected  by  divorce,  see  Husband  and  Wife,  1; 
Fletclier  v.  Monroe  etal.,  56, 

DRAINAGE— See  Judgment,  1 ;  Zimtnerman,  Treas.,  v.  Savage,  12J^ 

1.  Cleaning  and  Repairing  Ditch. — Notice  of  Allotment. — County 
Surveyor.  — In  an  action  to  enjoin  the  county  treasurer  from  collect- 
ing the  expenses  of  cleaning  out  and  repairing  an  allotment  of  a 
public  ditch,  it  will  be  presumed  that  the  county  surveyor  gave  the 
proper  notices  of  allotments,  as  required  by  section  5634,  Boms' 
R.  8.  1894.  lb. 

2.  Cleaning  and  Repairing  Ditch.  ^Allotment. — Collateral  Attack.— 
The  order  of  allotment  of  a  public  ditch,  by  the  county  surveyor, 
for  the  purpose  of  cleaning  and  repairing,  made  upon  proper  notice, 
is  not  subject  to  collatenu  attack,  on  the  ground  that  a  majority  of 
the  persons  assessed  did  not  petition  for  a  reapportionment,  as  an 
appeal  to  the  circuit  or  superior  court  is  the  exclusive  remedy.    lb. 

8.  Cleaning  and  Repairing  Ditch. — Void  Allotment.  —  Toumship 
Trustee. — A  landowner  is  liable  for  the  expense  incurred  by  a  town- 
ship trustee  in  cleaning  the  portion  of  a  public  ditch  allotted 
to  him  by  the  county  surveyor,  to  the  extent  that  such  allotment 
includes  the  original  allotment  for  construction,  even  though  the 
surveyor's  allotment  is  void.  lb. 

4.  Petition. — Statute  Construed. — Under  sections  5622-5630,  Bums' 
R.  8.  1894,  a  petition  to  straighten,  deepen,  and  tile  an  old  open 
drain,  does  not  have  to  be  signed  by  a  majority  of  the  resident 
landowners.  Poundstonje  et  at.  v.  Baldunn,  1S9 

5.  Eminent  Domain. — The  taking  of  private  property,  authorized 
by  the  drainage  laws  of  this  State,  is  for  a  public  and  not  a  private 
use.  lb. 

6.  Assessment  of  Benefits  and  Damages. — Where  the  assessment  . 
of  benefits  in  favor 'of  a  landowner  n)r  the  repair  of  a  drain  ex- 
ceeds the  assessment  of  damages,  he  cannot  reauire  the  payment  of 
damages  assessed  before  the  work  is  established.  lb. 

7.  Public  Utility. — Police  Power. — The  reclamation  of  wet  lands, 
and  the  drainage  of  ponds  and  marshes  is  of  public  utility,  and  is 
for  the  benefit  of  the  public  health  and  welfare;  and  it  is  by  virtue 
of  the  police  power  that  the  authority  of  the  State  is  exercised  to 
enact  drainage  laws. 

Oifford  Drainage  District  et  cU.  v.  Shroer  et  al,,  57t. 

8.  Public  Utility. — The  legislature  has  no  power  to  enact  a  law  au- 
thorizing one  person  to  improve  his  own.  or  the  lands  of  another,  by 
drainage  or  otherwise,  and  compel  the  other  persons  benefited  to 
pay  therefor,  unless  the  public  is  also  benefited.  lb. 

0.  District  Drainage  Act. — Constitutional  Law. — Section  22.  of  the 
District  Drainage  Act  of  1893,  section  5739,  Bums'  R.  S.  1894. 
which  authorizes  the  formation  of  a  drainage  district,  upon  the 
signing  of  an  agreement  by  two-thirds  or  more  in  number  of  the 
owners  of  land,  owning  in  acreage  two-thirds  or  more  of  the  land 
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in  the  proposed  district,  but  which  does  not  require  that  the  pro- 
posed drainage  shall  benefit  the  public  health,  or  otherwise  be  of 
public  utility,  and  does  not  even  require  that  the  lands  within  the 
proposed  district  shall  be  swamp  or  wet  lands,  is  unconstitutional 
and  void.  lb, 

ECCLESIASTICAL  LAW— The  Supreme  Court  has  no  ecclesiasti- 
cal jurisdiction,  and  will  not  decide  questions  of  ecclesiastical 
law  except  where  property  rights  depend  thereon,  see  Rbligioxts 
Societies,  4;  Smith  et  al.  v.  Pedigo  et  al,,  S61, 

EJECTMENT— 

The  Burden  Bests  Upon  Plaintiff  to  Show  Title  in  Himself. — A 
plaintiff  in  ejectment  must  recover  on  the  strength  of  his  own  title, 
and  if  he  fails  to  show  title  in  himself  it  makes  no  difference 
whether  the  defendant  had  title  or  not.         Wilson  v.  Johnson,  40. 

ELECTION  B7  WIDOW— When  acts  and  declarations  will  be  held 
to  amount  to  an  election  to  take  under  the  will  and  not  under  the 
law,  see  Wills,  13;  Wilson  et  ux.  v.  Wilson  et  al.,  669, 

EMBEZZLEMENT — Of  county  funds  by  deputy  county  treasurer, 
see  Indictment,  1,  2;  Armstrong  v.  State,  609. 

EMINENT  DOMAIN — Taking  of  private  property  imder  drainage 
law,  see  Drainage,  5;  Poundstone  et  al,  v.  Baldwin,  139, 

EC^UITY — When  will  not  enforce  an  executory  parol  trust,  see  Wills, 
9;  Orth  et  al,  v.  Orth  et  al.,  18^, 

ESTATES  B7  ENTIBETIES— 

Husband  and  Wife. — School  Fund  Mortgage. — Estoppel. — ^Where  a 
husband  and  wife,  holding  real  estate  by  entireties,  make  applica- 
tion, in  accordance  with  the  statute,  to  the  county  auditor,  for,  and 
procure  a  school  fund  loan,  mortgage  such  real  ^tate  to  secure  the 
same,  and  the  money  thus  procured,  with  the  knowledge  and  con- 
sent of  the  wife,  is  used  in  paying  the  individual  debts  of  the  hiis- 
band,  the  wife  is  estopped  from  denying  the  validity  of  the  mort- 
gage. Trimble  et  al.  v.  State,  ex  rel.,  I64. 

EVIDENCE— See  Circumstantial  Evidence;  Opinion  Evidence. 

Plaintiff  may  recover  on  common  count  notwithstanding  the  evi- 
dence discloses  a  special  contract,  see  Plbadinq,  5;  Jenney  Elec- 
tric Co.  V.  Branham,  SI4. 

Action  for  new  trial  on  the  ground  of  newly-discovered  evidence, 
see  New  Trial,  1;  Davis  v.  Davis  et  al.,  4- 

In  an  action  to  set  aside  a  conveyance  as  fraudulent,  see  Fraudu- 
lent Conveyance,  4;  Hoffman  et  al.  v.  Henderson,  6 IS. 

The  ruling  of  the  court  in  excluding  certain  evidence  must  be  veri- 
fied by  bill  of  exceptions  where  error  is  predicated  thereon,  see 
Appellate  Procedure,  8;  Boose  v.  Boose  et  al.,  162. 

When  the  admission  of  incompetent  evidence  is  not  reversible  error, 
see  Trial,  6;  Pigg  v.  State,  560. 

Weight  of  evidence  is  for  the  trial  court,  see  Appellate  Pro- 
cedure, 20;  Banner  Cigar  Co.  et  al.  v.  Kamm  <fc  Schillinger 
Brewing  Co.  et  al. ,  266. 
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1.  Admissibility  of  in  an  Action  for  Quantum  Meruit. — In  an  action 
on  the  quantum  meruit  in  a  suit  for  value  of  services  in  effecting  a 
sale  of  electrical  machinery  it  was  not  error  to  permit  the  plaintiff 
to  testify  that  defendant's  president  stated  to  him  that  the  company 
paid  from  ten  to  fifteen  per  cent,  commission  for  that  kind  of  ix-ork. 

Jenney  Electric  Co.  v.  Branham,  314^ 

2,  Expert  Witness.  —  Qualification  Of  —  Practice. —  Discretion  of 
Court. — The  question  as  to  the  qualification  of  a  witness  to 
testify  as  an  expert  is  for  the  trial  court,  in  the  exercise  of  a  sound 
discretion,  and  that  when  there  is  some  evidence  of  such  qualifica- 
tion and  the  trial  court  has  not  abused  that  discretion,  this  court 
will  not  review  the  action.  lb. 

8.  Opinion  Evidence. — Expert  Testimony. — Non-experts,  who  are 
shown  to  be  familiar  with  the  extent  and  character  of  the  particu- 
lar services  rendered,  may  properly  give  their  opinion  of  the  value  of 
that  service.  lb. 

4.  Judicial  Notice. — Historical  Facts.— The  court  may  take  judicial 
notice  of  historical  facts,    p.  412.    Smith  et  al.  v.  Pedigo  et  al.,  361. 

5.  Articles  of  Faith  Cannot  be  Contradicted  by  Parol. — The  articles 
of  faith  of  a  church  being  a  solemn  written  compact,  are  conclusiTe 
on  the  question  of  faith,  and  cannot  be  contradicted  by  parol  evi. 
dence.  lb 

6.  Prima  Facie  Case.  — Practice.  — A  prima  facte  case,  made  by  plain- 
tiff, must  always  stand  unless  its  force  is  broken  by  the  defendant's 
evidence ;  but  the  defendant  is  never  re(}uired,  under  the  general 
denial,  to  negative  the  truth  of  the  plaintiff's  prima  fade  case  by  a 
preponderance  of  the  evidence.  Young  et  al.  v.  Miller  et  al.  653. 

ESTOPPEL— See  Estates  bt  Entireties;  Trimble  et  al.  v.  State^  ex 

rd.,  15  J^ 

Where  the  wife  of  a  testator  elects  to  take  under  the  will  she  is 

estopped  from  asserting  title  to  the  real  estate  under  the  law  as 

widow  of  her  deceased  husband,  see  Wills,  14;  WHson  et  ux.  v. 

Wilson  et  aJ.y  659. 

Dedication.  —  Unauthorized  Taxation. — Municipal  Corporation. — A 
municipal  corporation  is  not  estopped  to  assert  a  dedication  of  land, 
by  the  unauthorized  taxation  thereof  to  the  original  owner,  after 
dedication.  Rhodes  v.  Toum  of  Brightwood^  SI. 

EXCEPTIONS — Failure  to  save  exceptions  to  ruling  of  court,  see 

Appellate  Procedure,  32;  Hedrick  et  al.  v.  Whitehom  et  al.,  64s. 

EXECTTTOBB  AND  ADMINISTBATOBS— 

Authority  to  Mortgage  Estate  to  Pay  Debts. — Petition  to  Sell. — ^Where 
an  administrator  has  petitioned  for  an  order  to  sell  real  estate  to 
pay  debts  of  an  estate,  an  order  directing  such  administrator  to 
mortgage  such  real  estate  is  invalid.     Edwards  v.  Baker  et  al.,  S81. 

EXPEBT  WITNESS— See  Opinion  Evidence. 
Qualification  of,  in  discretion  of  trial  court,  see  Evidence,  2 ;  Jenney 
Electric  Co.  v,  Branham,  314* 

FEES  —Payment  of  the  fee  is  a  condition  precedent  to  the  receiving 
and  filing  articles  of  agreement  by  the  Secretary  of  State,  see 
Railroads;  State  v.  Chicago,  etc.,  R.  R  Co.  et  al.,  229. 

FIDnCIAET — One  occupying  a  fiduciary  relation  must  establish  his 
right  to  any  advantage  gained  by  him  by  reason  thereof,  see 
Practice,  5;  Teegarden  et  ux.  v.  Leicis,  Admr.,  98. 
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FINAL  JUDGMENT— See  Judgment,  2,  8;  Home  Electric  Light 
Co.  V.  Globe  Tissue  Paper  Co.,  174. 

FOBMEB  ADJUDICATION— See  Pleading,  3;  Duncan  t.  Lank- 
ford,  Treas.,  146. 

FRAUDULENT  CONVEYANCE— See  Attachment;  Hoffiimn  et 
al.  V.  Henderson,  613. 
In  an  action  to  set  aside  a  conveyance  as  fraudulent,  the  special 
finding  must  state  fraud  as  an  ultimate  fact,  see  Special  Find- 
ing, 2 ;  Morgan  et  al.  v.  Worden  et  al.,  600. 

1.  Sale  by  Husband  to  Wife. — Prima  Facie  Evidence. — A  prima 
facie  case  of  fraud  against  creditors  is  made  out,  when  it  is  shown 
that  the  vendor  remained  in  full  possession  and  management  of  a 
livery  stable,  after  having  given  to  his  wife  a  bill  of  sale  therefor. 

Higgins  v.  Spahr  et  al.,  167. 

2.  Sale  by  Hu.sband  to  Wife. — Possession. — Evidence. — ^Where  the 
continued  possession  and  management,  by  the  husband,  of  prop-  * 
erty  sold  to  nis  wife,  shows  that  the  sale  was  prima  fa^ne  fraudulent, 
the  declarations  of  the  husband,  while  in  possession  as  agent  of  liis 
wife,  to  the  effect  that  the  sale  was  made  to  defeat  the  claims  of 
certain  creditors,  is  admissible  to  show  fraud.  lb. 

3.  Design  of  Parties. — ^Where  the  grantor  and  grantee  unite  in  a 
fraudulent  design  to  defraud  the  creditors  of  the  former,  the  con- 
veyance under  the  law  will  not  be  protected,  although  a  full  con- 
sideration was  paid  by  the  grantee. 

Hoffman  et  al.  v.  Henderson,  613. 

4.  Evidence.  —In  an  action  to  set  aside  a  conveyance  as  fraudulent 
a  wide  range  of  evidence  is  permissible  in  order  that  the  fraud 
of  the  particular  transaction  may  be  exposed ;  and  it  was  not  error 
to  permit  plaintiff  to  introduce  in  evidence  an  alleged  fraudulent 
mortgage  executed  by  defendant  to  his  mother  simultaneously 
with  the  deed  of  conveyance  to  secure  a  debt  represented  by  a 
mortgage,  but  which  had  been  fully  satisfied  of  record  for  more 
than  ten  years  prior  thereto,  and  which  from  the  time  of  the  execu- 
tion imtil  the  date  of  release,  a  period  of  more  than  two  years,  had 
never  been  listed  for  taxation  by  mortgagee.  lb. 

FREE  a&AVEL  BOADS— 

1.  Taxation  of  City  Property  for  the  Eepair  Qf.— Statute  Con- 
strued. — The  act  of  March  6,  1891,  amendmg  section  61,  of  an  act 
approved  March  14,  1867,  declaring  that  no  property  within 
the  city  shall  be  taxed  for  the  purpose  of  repairmg  anv  road  or 
bridge  without  the  limits  of  the  city  does  not  affect  the  power 
ffiven  by  the  act  of  March,  1879,  to  tax  all  property  within  a  county 
for  the  repair  of  free  gravel  roads  or  turnpikes,  such  amendatory 
act  has  reference  only  to  the  exemption  of  city  property  from  the 
ordinary  road  tax.  Byram  v.  Board  of  Commissioners,  240. 

2.  Taxaticm  of  City  Property  for  the  Repair  Of.-^Validity  of 
Statute. — Whether  or  not  property  within  a  city  is  benefited  by  the 
repair  of  free  gravel  roads  and  should  be  taxed  in  common  with 
other  property  of  the  coimty  for  that  purpose,  is  a  question  for  the 
legislature  and  not  for  the  courts.  lb. 

HABEAS  CORPUS— 

Parent  and  Child.— Custody  of  Child.— At  the  death  of  a  child's 
mother,  and  pursuant  to  a  request  of  such  mother  prior  to  her 
death,  a  child  six  years  of  age  was  taken  by  its  grandparent 
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and  boarded  and  cared  for  until  the  child  was  thirteen  years 
of  age;  such  grandparent  having  given  the  child  every  care  and 
comfort  neceasary  to  its  welfare  and  was  willing  and  anxious  to 
continue  so  to  do.  The  father  of  the  child,  who  remained  a  widoiw^er, 
had  little  property,  and  was  a  traveling  man  with  an  income  of 
150.00  per  month.  The  father  took  the  child  from  its  home  witb  its 
grandparent  and  placed  it  with  a  relative  who  was  kindly  disposed 
to  the  child,  but  was  not  able  financially  to  furnish  the  care  and 
comforts  provided  by  the  grandparent ;  the  child  at  the  time  being^ 
in  delicate  health.  The  grandparent  instituted  habeas  corpuspro- 
ceedings  and  was  by  the  trial  court  awarded  the  child.  Held,  That 
the  trial  court  had  committed  no  error.         Hvssey  v.  Whiting^  S80, 

HARMLESS  EBJtOB— See  Appellate  Procedure,  6:  Duncan  v. 

Lankford,  Treas,,  145, 

Error  in  overruling  a  demurrer  to  a  paragraph  of  complaint,  w^hen 

not  available  on  appeal,  see  Appellate  Procedxtre,  14 ;  Marvin 

et  al.  V.  Sager,  £61;  Practice,  1 ;  C/NeaJ  v.  HineSy  S2. 

1.  Demurrer. — Error  in  overruling  a  demurrer  to  a  bad  pleading  is 
not  available,  where  the  facts  alleged  therein  are  found  against 
the  party  pleading  them.  Thrash  et  al.  v.  Starbuck  et  al.^  673, 

2.  Counter-claim, — To  sustain  a  demurrer  to  a  counter-claim  is  not 
available  error,  where  the  same  facts  have  been  set  up  and  held  good 
as  an  answer  in  bar. 

Clause  Printing  Press  Co.y.  Chicago  Trust  and Samngs Bank,  &82, 

HISTOHICAL  FACTS— Courts  may  take  judicial  notice  of.  see  Evi- 
dence, 4;  Smith  et  al.  v.  Pedigo  et  al.,  S61. 

HUSBAKD  AND  WIFE— When  wife  estopped  from  denying  the 
validity  of  a  mortgage  on  lands  held  by  entireties,  see  Estates  by 
Entireties;  Trimble  et  al.  v.  State,  e.v  rel,,  154, 

1.  Inchoate  Interest  of  Wife  in  HusbanxTs  Real  Estate, — Dower. — 
Effect  of  Divorce. — Statutes  Construed. — ^Where  a  wife  has  been 
divorced  from  her  husband,  on  account  of  his  misconduct,  she  is 
not  entitled,  on  the  death  of  the  husband,  to  any  interest  in  his 
real  estate,  imder  sections  2640,  2652,  and  2660,  Bums'  R.  S.  1894 
(2483,  2401,  and  2499,  R.  S.  1881),  conveyed  by  him  during  such 
marriage,  and  in  the  conveyance  of  which  she  did  not  join. 

Fletclier  v.  Monroe  et  al. ,  56. 

2.  Divorce. — Effect  of  on  Property  Bights. — Alimony, — A  judgment 
of  divorce  settles  all  questions  of  the  divorced  wife  to  a  provision, 
by  way  of  alimony,  and  such  decree  settles  all  questions  conoern- 
ing  property  rights,  growing  out  of  the  marital  relation.  lb. 

3.  Divorce. — Effect  of  on  Property  Bights,  Where  Divorce  is  Granted 
for  the  Misconduct  of  the  Husband. — Statute  CoTis^rticd.— Section 
1055,  Bums'  R.  S.  1894  (1043,  R.  S.  1881),  providing  that,  "a  divorce 
granted  for  the  misconduct  of  the  husband  shall  entitle  the  wife  to 
the  same  rights,  so  far  as  her  real  estate  is  concerned,  that  she 
would  have  been  entitled  to  by  his  death,"  has  reference  to  her 
separate  real  estate,  and  does  not  apply  to  her  husband's  real 
estate.  lb. 

4.  Marriage. — Common  Law  Bule, — At  common  law  a  valid  mar- 
riage made  the  husband  and  wife  one  person  in  law.  The  legal  ex- 
istence of  the  woman  was  suspended  or  merged  in  that  of  her 
husband.  Hetineger  v.  Lomas,  £87. 

5.  Ante-Nuptial  Injuries  by  Husband.  —  Action.  —  Common  Law 
Bule. — The  common  law  rule  that  marriage  extinguished  all  rights 
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of  action  in  favor  of  the  wife  against  the  husband  for  ante-nuptial 
injuries  to  her  person  or  character  has  not  been  abrogated  in  this 
State.  lb. 

INCHOATE  INTEREST— How  affected  by  divorce,  see  Husband 
AND  Wife,  1;  Fletcher  v.  Monroe  et  al,,  56. 
Post-nuptial  agreement  as  to,  see  Divorce  3;  HUbish  v.  Hattle,  69. 

INDIANAPOLIS  CITY  CHABTEB— See  Police  Court,  1,  2; 
Stevenson  v.  Anderson,  S04. 

INDICTMENT— Sufficiency  of  for  murder,  see  Criminal  Proce- 
dure, 2;  Drake  v.  State,  210. 
Yot  larceny  of  partnership  property,  see  Larceny;   Wantland  v. 
State,  38. 

1.  Sufficiency  Of.  —  Embezzlement  of  County  Funds  by  Deputy 
County  Treasurer. — An  indictment  against  a  deputy  county  treas- 
urer, charging  him  \«dth  embezzlement  of  county  funds,  is  not 
bad,  for  the  reason  that  the  indictment  charged  thiat  the  money  so 
embezzled  was  the  property  of  the  county.    Armstrong  v.  State,  609. 

2.  Statute  of  Limitations. — Statute  Construed.— Embezzlem£nt, — 
Ansiver. — An  indictment  against  a  deputy  county  treasurer,  for 
embezzlement  of  county  funds,  returned  in  November,  1893,  when 
such  deputy  served  as  such  officer  from  August  18,  1891,  to  August 
18,  1893,  is  not  bad  for  failure  to  state  the  time  at  wliich  the  crime 
was  committed,  under  section  1825,  Bums'  R.  S.  1894  (section  1756, 
R.  S.  1881);  for  the  reason  that  time  is  not  of  the  essence  of  the 
offense.  lb. 

INJUNCTION — In  an  action  to  enjoin  the  collection  of  a  portion  of 
a   ditch   assessment,  see    Pleading,  8;    Duncan  v.   Lankford, 
Treas.,  146. 
Restraining  the  violation  of  an  agreement  not  to  engage  in  a  rival 
business,  see  Contract,  4 ;  O^Neal  v.  Hines,  32. 

INSTBTJCTIONS  TO  JURY— Defective  instructions,  when  not  re- 
versible error,  see  Appellate  Procedure,  4 ;  Voght  v.  State,  IS. 

How  made  part  of  record  without  bill  of  exceptions,  see  Appellate 
Procedure,  7;  Roose  v.  Roose  et  al.,  162, 

When  comments  on  instructions  by  counsel  do  not  amount  to 
reversible  error,  see  Misconduct  op  Counsel;  Hunibarger  v. 
Carey,  324. 

Must  be  copied  by  the  clerk  in  order  to  become  part  of  the  record, 
see  Record,  4 ;  Carlson  v.  State,  650. 

"When  not  objectionable  when  construed  with  other  instructions,  see 
Trdll,  1;  Voght  y.  State,  12. 

What  constitutes  a  waiver  of  the  requirement  that  the  instructions 
must  be  in  writing,  see  Trial,  3.    lb. 

1.  Assault  and  Battery.  ^Intent. — An  intent  to  kill  may  be  inferred, 
from  an  assault  and  battery  with  a  deadly  weapon  used  in  such  a 
manner  as  to  be  reasonably  calculated  to  destroy  life.  lb. 

2.  Self 'defense.— An  instruction  to  the  effect  that  the  defendant 
might  lawfully  act  upon  his  own  belief  of  danger  to  himself,  at  the 
time  of  the  shooting,  is  a  sufficient  statement  of  defendant's  rights. 

lb. 
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3.  When  Pretnimed  to  he  Properly  in  Record. —  Certificate  of  Clerk. 
— An  objection  to  the  consideration,  by  the  Supreme  Court,  of 
instructions  given  and  refused,  for  the  reason  that  the  instructions 
contained  in  the  record  are  the  original  instructions  as  ipven  by 
this  court,  is  not  tenable,  where  it  does  not  appear  certainly  that 
the  instructions  are  not  transcripts  of  the  originals,  and  where  the 
clerk  certifies  that  they  are.  Wantland  v.  State^  38. 

4.  Larceny. — Circumstantial  Evidence. — The  defendant,  in  a  crim- 
inal case,  is  entitled  to  an  instruction  upon  request,  that  in  order 
to  convict  on  circumstantial  evidence,  the  circumstances,  must 
be  so  strong  as  to  exclude  every  other  reasonable  hypothesis  except 
that  of  the  defendant's  guilt,  if  such  instruction  is  applicable  to  the 
evidence  in  the  case.  lb. 

5.  Refusal  to  Give  Instructions. — Defective  Record. — The  refusal  to 
give  requested  instructions  is  hot  available  error,  where  the  record 
fails  to  show  affirmatively  that  the  instructions  purporting  to  have 
been  given  by  the  court  on  its  own  volition,  were  all  the  instructions 
given  in  the  cause.  Wilson  v.  Johnson,  40. 

6.  Agent* s  Commission. — In  an  action  on  the  quantum  meruit  for 
commission  in  the  sale  of  goods  an  instruction  that  if  the  jury 
should  find  from  a  preponderance  of  the  evidence  in  favor  oi  the 
plaintiff  they  should  assess  such  reasonable  compensation  as  they 

.  should  determine  from  a  preponderance  of  the  evidence  he  should 
receive  for  the  services  performed,  is  not  erroneous  where  the  evi- 
dence showed  that  the  sale  was  made  to  another  and  different  party 
tJian  as  alleged  in  the  complaint. 

Jenney  Electric  Co.  v.  Branham,  514* 

7.  Credibility  of  Witnesses. — It  is  not  error  to  instruct  a  jury  that 
in  determining  the  credibility  of  witnesses  the  jurors  may  take 
into  accoimt  their  experience  and  relations  among  men.  /&. 

8.  When  Not  Prejudicial  to  Defendant. — ^An  instruction  to  the  jury 
in  a  trial  for  murder  in  the  first  degree  that  they  might  find  the 
defendant  guilty  of  either  voluntary  or  involuntary  manslaughter, 
although  not  recognized  as  distinct  crimes  by  statute,  was  not 
prejudicicd  to  defendant.  Pigg  v.  State,  660. 

9.  Wlien  Erroneous  Instruction  Given  is  Not  Reversible  Error. — An 
erroneous  instruction  on  the  subject  of  murder  is  not  prejudicial  to 
defendant,  where  he  is  found  guilty  of  manslaughter  only.         lb. 

INTENT — When  an  intent  to  kill  may  be  inferred  from  an  assault 
and  battery,  see  Instructions  to  Jury,  1 ;  Voght  v.  State,  12. 

INTOXICATINa  LiaUOBS— 

1.  Application  for  License  a  Judicial  Proceeding. — The  proceed- 
ing, under  the  act  of  1875  for  a  license  to  sell  intoxicating  liquors, 
is  a  judicial  proceeding.  Castle  v.  Bellet  al.,  8. 

2.  Application  for  License.  ^Burden  of  Proof. — A  petitioner  for 
a  license  to  sell  intoxicating  liquors,  has  the  burden  cast  upon 
him  to  prove  that  he  is  not  m  the  habit  of  becoming  intoxicated 
and  is  otherwise,  under  the  law,  a  fit  person  to  be  intrusted  with  a 
license  to  sell  such  liquors.  lb. 

3.  Remonstrance  Against  Application  for  License. — Signing  by 
Attorney. — Statute  Construed. — Under  section  7278,  Bums'  R.  S. 
1894  (5314,  R.  S.  1881),  authorizing  any  voter  of  the  township, 
wherein  an  applicant  for  a  license  desires  to  retail  intoxicating  liq- 
uors, to  remonstrate  in  writing  against  the  granting  of  the  license, 
on  the  ground  of  immorality  or  other  unfitness  of  such  applicant. 
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the  right  of  such  voter  or  voters  may  be  exercised  through  the 
agency  of  a  duly  authorized  attorney ;  and  a  motion  to  strike  out  a 
remonstrance,  because  signed  by  such  attorney,  was  properly  over- 
ruled, lb, 

4.  Nicholson  Law. — Subject-matter  and  Title  of  Act, — Conatituticmal 
Law,  -The  subject  of  the  Act  of  March  11,  1895,  known  as  the 
"Nicholson  Law,"  as  expressed  in  its  title  is  ** The  better  regula- 
tion and  restriction  of  the  sale  of  intoxicating  liquors;"  and  the 
matters  connected  therewith,  are  the  provisions  providing  for  its 
enforcement  and  penalties  for  its  violation,  for  a  remonstrance 
against  the  granting  of  license,  and  conferring  jurisdiction  upon 
the  courts  in  event  of  its  violation ;  all  of  which  are  germane  to  the 
subject  and  not  in  contravention  of  Art.  4,  section  19,  of  the  con- 
stitution,   p.  469,  State  v.  Oerhardt,  4S9, 

5.  Acts  of  1895 J  and  of  1875,  Construed  Together, — Other  Busi- 
ness in  Room  Where  Liquors  are  Sold. — The  proviso  in  section  2, 
Act  of  March  11,  1895,  giving  the  board  of  county  commissioners 
power  to  grant  or  refuse  x>ermission  to  carry  on  other  business  in 
the  same  room  where  intoxicating  liquors  are  sold,  when  construed 
with  sections  8  and  4,  Act  of  March  17,  1875,  which  makes  the 
granting  of  such  permission  depend  on  the  personal  fitness  of  such 
applicant,  is  not  open  to  the  objection  that  it  confers  absolute  and 
arbitrary  power  upon  the  commissioners ;  and  does  not,  therefore, 
invalidate  the  law.    p,  468,  lb, 

6.  Closing  of  Saloon  at  Time  When  Sale  is  Forbidden, — It  is 
within  the  power  of  the  legislature  to  require  a  saloonkeeper  to  se- 
curely close  his  saloon  and  permit  no  one  to  enter  during  the  time 
when  the  sale  of  liquors  is  forbidden,    p,  4^6,  lb. 

7.  Persons  in  Saloon  at  Prohibited  Hours, — Prima  Facie  Evidence, 
— Statute  Con«frM6d.— Section  8,  Act  of  March  11,  1895,  making 
the  fact  that  persons  are  permitted  to  ^o  in  and  out  of  a  saloon 
on  days  or  hours  when  the  sale  of  liquor  is  prohibited,  prima  fade 
evidence  of  guilt  upon  trial  of  a  cause  charging  the  saloonkeeper 
with  violation  of  the  law  in  the  sale  of  liquor  at  such  prohibited 
times,  is  valid,    p.  466.  lb, 

8.  License  Not  a  Contract. — A  license  to  engage  in  the  liquor 
traffic  is  not  a  contract  or  grant,  but  a  mere  permit,  and  the  appli- 
cant who  receives  it  does  so  with  the  knowledge  that  it  is  at  all 
times  within  the  control  of  the  legislature,    p.  4^7,  Tb. 

9.  Violation  of  Statute  May  be  Without  Violating  Every  Pro- 
vision,— Constitutional  Law. — Under  the  general  provision  "For 
a  violation  of  this  or  either  of  the  foregoing  sections  of  this  act,  the 
defendant  shall  be  fined,"  etc.,  it  is  not  necessary  that  all  the  pro- 
visions of  a  section  be  violated  in  order  to  make  one  liable  to  a  fine. 
p,  4^7,  lb. 

10.  License,  —  Remonstrance,  —  County  Commissioners,  —  Constitu- 
tional Law, — Section  9,  Act  of  March  11,  1895,  providing  that,  if 
three  days  before  any  regular  session  of  the  board  of  commissionera 
of  any  county,  a  remonstrance  in  writing  signed  by  a  majority  of 
the  legal  voters  of  any  township,  or  ward  in  any  city  situated  in  the 
county,  shall  be  filed  against  the  granting  of  a  license  to  any  appli- 
cant lor  the  sale  of  intoxicating  liquors,  it  shall  be  unlawful  to 
^rant  such  license  for  a  i)eriod  of  two  years,  etc.,  is  not  unconstitu- 
tional as  delegating  legislative  power  to  the  people  to  suspend  the 
general  license  law.    p,  468,  Jb^ 

Vol,  145—46 
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11.  License. — Remonstrance, — Wlien  Jtemonstratar  May  Not  WWir- 
draw  His  Name  — Under  section  9,  Act  of  March  11,  1^,  pro- 
viding that,  if  three  days  before  the  regular  session  of  the  boajrd 
of  county  commissioners,  a  majority  of  the  legal  voters  shall  siga 
and  file  a  remonstrance,  the  license  sludl  not  be  granted,  a  with- 
drawal  of  one's  name  from  a  remonstrance  can  not  be  made  after 
the  beginning  of  the  third  day  before  such  meeting,    p.  473,       lb, 

12.  License. — Remonstrance. — General  Remonstrance  Not  Suffieieni. 
— Statute  Construed. — The  remonstrance  against  the  issuing  of 
license  to  sell  intoxicating  liquors,  provided  in  section  9,  Act  of 
March  11,  1895,  must  apply  to  a  particular  applicant  and  against 
whom  it  is  addressed  ,  a  general  remonstrance  is  not  sufficient  p. 
474-  lb. 

13.  Application  for  License, — Appeal  from  Board  of  Com^missionen. 
— ^Where  an  application  to  the  board  of  commissioners  for  a  lioense 
to  sell  intoxicating  liquors  is  dismissed,  b^  virtue  of  the  required 
remonstrance,  an  appeal  will  lie  to  the  circiut  court 

Wilson  et  al.  v.  Mathis,  4^, 

14.  Remonstrance,  —  Statute  Construed. —  Under  section  9,  Act  of 
March  11 ,  1895,  the  remonstrance  must  be  directed  against  a  particu- 
lar applicant ;  a  general  remonstrance  would  not  be  sufficient     lb. 

15.  Separate  Remonstrances. — Voters  may  exercise  the  right  to 
remonstrate  by  separate  remonstrances,  all  directed  against  the 
same  particular  applicant  lb. 

16.  Remonstrance. — Time  of  Filing. — Statute  Construed. — A  remon- 
strance to  the  granting  of  a  license  to  sell  intoxicating  liquors,  filed 
on  Thursday  next  preceding  the  Monday  on  whi(^  the  session  of  the 
board  of  commissioners  commenced,  is  in  time,  under  section  9, 
Act  of  March  11,  1895.  requiring  same  to  be  filed  three  days  before 
the  session.  Flynn  v.  Taylor  et  al.,  5SS, 

17.  Remonstrance. — Several  Remonstrances  May  be  Considered  <u 
One.  — License. — Several  copies  of  a  remonstrance  to  the  granting  of 
a  license  to  sell  liquor,  each  of  which  is  signed  by  different  voters 
and  filed  as  a  remonstrance,  will  be  considered  as  only  one  remon- 
strance, lb. 

18.  License. —  Remonstrance. —  Constitutional  Law. —  Section  9,  Act 
of  March  11, 1895,  allowing  a  majority  of  the  voters  of  a  township 
or  ward  by  remonstrance  to  prevent  the  granting  of  a  license  to 
sell  intoxicating  liquors,  is  constitutionaL  lb. 

JUDICIAL  NOTICE— The  court  may  take  judicial  notice  of  his- 
torical facts,  see  Evidemgb.  4;  Smith  et  al.  v.  Pedigo  et  al.,  S61. 


1,  AppointTnent  of  Special  Judge. — Only  a  regular  judge  may 
appomt  a  special  judge  in  his  place.  Smith  v.  State,  176, 

2.  Appointment  of  Special  Judge. — Attorney. — ^When  a  roeular 
judge  for  any  reason  is  disqualified  from  sitting  in  any  cause,  he  is 
authorized  under  section  1889,  Bums'  R.  S.  1894,  to  appoint  any 
competent  disinterested  attorney  of  this  State  as  special  judge,  if 
in  his  opinion  another  regular  j  udge  cannot  be  readily  obtained.    lb. 

JUDGMENT — Error  in  rendition  of,  how  reached,  see  Appellate 
Pbocbdube,  88;  Thrash  et  al.  v.  Starbuck  et  al.,  67S. 
A  motion  to  modify  prior  to  the  rendition  thereof  is  properly  over- 
ruled, see  Practice,  12 ;  Hoffman  et  al,  v.  Henderson,  6IS. 
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1.  Injunction,  —  Drainage, —  Totvnsliip  Trustee. —  Former  Adjvdi' 
cation, — ^A  judgment  in  favor  of  a  township  trustee,  in  an  action 
by  an  allottee  of  a  nublio  ditch,  to  enjoin  the  trustee  from 
cutting  the  channel  in  nis  allotment  deeper  than  required  by  the 
original  plans  and  specifications,  in  which  the  trustee  answered  by 
alleging  that  the  allottee  had  pretended  to  clean  out  his  allotment, 
but  had  failed  to  clean  to  the  depth  required  by  the  original  plans 
and  specifications;  and  that  as  such  trustee  he  had  refused  to  accept 
the  work  done  by  him,  and  that  he  proceeded  to  clean  tiie  same  out 
to  the  original  depth  and  width,  is  conclusive  as  to  the  right  of  the 
trustee  to  clean  the  allotment,  in  a  subsequent  action  to  enjoin  the 
county  treasurer  from  collecting  the  expense  of  cleaning  out  the 
same.  Zimmerman,  Treas.,  v.  Savage,  124, 

2.  Definition  of  Final  Judgment, — A  final  judgment  is  one 
which  determines  the  rights  of  the  parties  in  the  suit,  or  a  dis- 
tinct and  definite  branch  of  it,  and  reserves  no  further  question  or 
direction  for  future  determination. 

Home  Electric  Light,  etc.,  Co.  v.  Globe  Tissue  Paper  Co.,  17 J^ 

3.  Entry. — Appealable  Judgment. — An  entry  by  the  court,  in  a 
civil  action,  that  it  found  defendant  guilty  of  contempt  of  court 
and  **  now  assesses  a  fine  of  flOO.OO  against  the  defendant,  reserving 
the  right  to  remit  all  or  any  part  of  said  fine  at  any  time  before  the 
final  disposition  of  this  cause "  is  not  a  final  and  appealable  judg- 
ment, lo, 

LANDIiOKD  AKD  TENANT— 

1.  Action  for  Waste. — Pleading, — Complaint. — ^A  complaint  is  not 
sufficient  to  show  waste  by  tenant,  by  allegations  of  threats  to 
remove  furniture  of  a  room,  and  that  the  plumbing  will  have  to 
be  taken  out  and  the  fioor  disturbed,  without  alleging  that  dam- 
age will  result.  BucJden  v.  Cushman,  51, 

2.  Parol  Lease. — Presumption. — Where  the  allegations  in  a  plead- 
ing do  not  disclose  a  written  lease,  the  presumption  will  be 
that  the  letting  was  by  parol,  and  it  will  not  be  necessary  that  a 
copy  be  set  out  as  an  exhibit.  lb. 

8.  Right  of  Tenant. — It  is  the  right  of  a  tenant  to  use  leased 
premises  for.any  lawful  purpose,  not  forbidden  by  the  expressed  or 
necessarily  implied  coostruction  of  the  lease.  lb. 

LABCENY— 

Partnership  Property. — Indictm^ni.-^Varianxie. — Statute  Construed, 
— Proof  that  stolen  goods  belonged  to  a  partnership  is  not  a 
fatal  variance  from  tne  averment  in  an  indictment  for  larceny 
that  they  belonged  to  a  member  thereof,  in  view  of  the  statute,  sec- 
tion 1822,  Bums'  R.  S.  1894  (section  1753,  B.  S.  1881). 

Wantland  v.  State,  S8, 

UEN—See  Meohanio's  Liek. 

A  vendor  of  personal  property  has  no  lien  for  the  impaid  purchase- 
money  after  parting  with  the  possession  of  the  property,  see 
Vendor  and  Purchaser,  2;  Slaxk  et  cU.  v.  Collins  et  al,,  569. 

An  equitable  lien  upon  real  estate  does  not  result  from  the  sale  of 
personal  property  used  in  the  erection  of  buildings  upon  such  real 
estate,  see  Sales,  2;  lb, 

A  parol  agreement  that  the  vendor  of  lumber  used  in  the  improve- 
ment of  real  estate  should  have  a  lien  on  the  real  estate  for  the 
purchase-price  thereof  is  within  the  Statute  of  Frauds,  see  Sales, 
l;Ib, 
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UQUOB  LICENSE— Is  not  a  contract,  see  Intoxioatinq  Liquobs, 
8;  State  \.  Gerhardt,  439, 
Application  to  sell  liquor,  a  judicial  proceeding,  see  iNTOXiCATEffa 
Liquors,  1 ;  Castle  v.  BeU  et  al.,  8. 

1.  Remonstrance,  —  Statute  Construed,  —  A  remonstrance  aga'"*^' 
granting  a  liquor  license  under  section  9,  Act  of  1895  (Acts  otV^&^, 
p.  248),  directed  against  **  John  W.  Thompson  or  any  applicant,"  is 
against  John  W.  Thompson  ;  the  words  **  or  any  applicant "  may  be 
rejected  as  surplusage.  Thompson  v.  Hiatt  et  al.,  53*j. 

2.  Christian  Name.  —  Remonstrance.  —  Name  of  Remonstrator. — 
Statute  Construed. — A  remonstrator  under  section  9,  Act  of  1895 
(Acts  of  1895,  p.  248),  may  employ  initials  to  indicate  his  Christian 
name  in  subscribing  a  remonstrance  against  the  granting  of  a  liquor 
license,  provided  he  write  his  surname  in  full. 

Collins  V.  MarvU  et  aZ. ,  SSI. 

IX)NOHAND  SCANUSGBIFT  OF  EVIDENCE— Authentication  of, 

see  Appellate  Procedure,  22;  Tron  et  al.  v.  Yohn,  Admx.,  ^S, 
By  whom  filed,  see  Appellate  Procedure,  3;  Indiana,  etc,  i2.  R. 

Co,  T.  Lynch  et  al. ,  1, 
When  must  be  filed  'with  clerk,  see  Appellate  Procedure,  2,  9, 

15, 37 ;  lb;  Smith y.  State,  176;  Marvin  et  al,  v.  Sager,  261;  Thrash 

et  al,  V.  Starbuck  et  al, ,  67S, 


Trial  by  Jury. — An  issue  of  fact,  in  mandamus  proceedings,  must  be 
tried  by  jury  if  demanded  by  either  party. 

Mott  et  al,  Y.  State,  ex  reL,,  S5S. 


lGE — Effect  of  at  common  law,  see  Husband  and  Wife,  4; 
Henneger  v.  Lomas,  287, 

A  woman  who  marries  her  seducer  and  afterwards  procures  a  divorce 
cannot  maintain  an  action  for  seduction  against  him,  see  Seduc- 
tion, 1;  J5. 

Extinguishes  all  rights  of  action  in  favor  of  the  wife  against  the 
husband  for  ante-nuptial  injuries  to  her  person  or  character,  see 
Husband  and  Wife,  5;  lb, 

1.  Fraudulent  Marriage  Voidable, — A  marriage  w^hich  is  procured 
by  fraud  is  voidable  at  the  suit  of  the  injured  party,  ana  may  be 
declared  void  by  judici^  decree  ;  and  for  such  purpose  the  courts 
have  jurisdiction  independently  of  any  divorce  law.  lb. 

2.  Girl  Under  Sixteen  Incapable  of  Entering  Into  Marriage  Con- 
tract. — Ratification. — A  girl  under  the  age  of  sixteen  years  is  legally 
incapacitated  from  contracting  marriage,  and  she  may  have  her  mar- 
riage annulled  on  that  ground  unless  she  ratified  the  marriage  after 
she  arrived  at  the  age  of  sixteen.  lb. 

KASTEB  AND  SERVANT-- 

1.  Contributory  Negligence. — A  railroad  brakeman  is  guilty  of  con- 
tributory negligence  in  descending  a  ladder  at  the  side  of  a  car,  for 
his  own  purposes,  with  his  face  toward  the  car,  without  looldng  for 
a  water  plug  or  crane  standing  so  near  the  car  as  to  be  dangerous; 
which  was  open  and  obvious  to  all,  and  which  he  had  passed  almost 
daily  for  six  months  preceding  the  accident 

Pennsyvlania  Co.  v.  Finney,  Admr,,  SSL 
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2.  Contributory  Negligence, — Burden  of  Proof, — Plaintiff,  in  an 
action  for  the  death  of  an  employe,  must  affirmatively  show  by  the 
evidence,  not  only  negligence  on  the  part  of  the  master,  but  freedom 
therefrom  on  the  part  of  the  servant;  and  when  the  evidence  in  the 
record  fails  to  prove  this  fact  the  judgment  upon  appeal  to  this  court 
must  be  reversed.  lb, 

MECHANIC'S  LIEN — As  to  the  assignment  of  a  lien;  see  opinion  in 
Jenckea  v.  Jenckea  et  al. ,  684^ 

1.  Who  May  Hold  Lien. — When  Lien  Lost.  — The  mechanic's  lien  law 
was  enacted  for  the  benefit  of  contractors,  mechanics,  laborers,  and 
materialmen  and  when  payment  is  made  to  such  persons  by  the 
proprietor  himself  or  by  any  one  else  on  his  order,  the  right  to  a 
lien  under  the  statute  becomes  at  once  extinguished.  lb, 

2.  Mortgage.  —  Priority.  —  Under  section  8350,  Bums'  R.  S.  1894 
(2981,  R.  S.  1881),  a  mortgage  not  recorded  until  several  months 
after  its  execution  and  after  rights  to  mechanics'  liens  had  been 
created  against  the  property  so  mortgaged,  is  inferior  to  such  liens 
although  notice  of  them  was  not  filed  until  after  the  mortgage  was 
recorded.  lb 

8.  Mortgage. — Priority. — ^Where  one  acquires  a  mortgage  lien  on 
property  with  knowledge  of  the  uses  and  purposes  to  which  such 
property  was  applied  by  its  owner,  and  with  notice  that  under  the 
statute  the  mortgaged  property  was  liable  to  be  subjected  to  after 
acquired  liens  for  labor  and  material,  or,  in  case  of  failing  circum- 
stajices  of  mortgag[or,  to  claims  which  would  be  preferred  debts, 
whether  notice  of  liens  should  be  filed  or  not,  such  statutory  pro- 
visions enter  into  and  form  a  part  of  the  mortgage,  and  the  mort- 
gage lien  is  subject  to  such  statutory  liens  as  may  thereafter  attach 
to  the  property.  lb, 

4.  Notice. — When  not  Necessary. — Statute  Construed. — Under  sec- 
tion 7255  Bums'  R.  S.  1894,  when  the  debtor  is  in  failing  circum- 
stances the  filing  of  notice  of  a  mechanic's  lien  is  dispensed  with, 
and  all  claims  become  preferred  debts  as  fully  as  if  they  had  been 
made  liens  by  notice  duly  filed.  lb. 

KENTAIi  CAPACITY — The  mental  capacity  requisite  to  the  per- 
formance of  a  valid  act  is  a  mixed  question  of  law  and  fact,  see 
Teegarden  et  ux.  v.  Lewis,  Admr,,  98. 

MISCONDUCT  OF  COUNSEI^-^When  a  reversal  will  be  ordered  by 
the  Supreme  Court  for  misconduct  of  counsel  in  argument  to  jury, 
see  Trial,  4;  Roose  v.  Roose  et  aJ.,  162. 

1.  Comments  on  Instructions  to  Jury. — When  Not  Reversible  Error. 
— Disp£^raging  references  made  by  plaintiff's  attorney  to  instruc- 
tions prepared  by  defendant,  and  given  by  the  court,  will  not 
amount  to  reversible  error  where  such  references  did  not  amount 
to  comments  upon  the  law  of  the  instructions. 

Hurnbarger  v.  Carey ,  324. 

2.  Statement  to  Jury. — When  Not  Reversible  Error. — A  statement 
made  by  the  assistant  prosecuting  attorney,  on  a  trial  for  murder, 
in  the  opening  statement  to  the  jury,  that  the  reason  murders  were 
so  frequent  in  the  county  was  because  life  was  held  so  cheap,  is 
not  cause  for  reversal  on  appeal,  where  the  jury  was  instructed 
not  to  consider  the  same  and  counsel  was  told  not  to  go  outside 
the  record.  Pigg  v.  State,  660. 
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mSOONDXTCT  OF  JT7B0B— When  the  decision  of  the  trial  coozt 
with  reference  thereto  will  not  be  reviewed  on  api)eal.  see  Triai«, 
5;  Boose  V.  Roose  et  al.^  162, 

JKXySOlKAJSnjL — when  testamentary  capacity  is  not  denied  to  a 
monomaniac,  see  Wills,  12;  Young  et  al.  v.  Miller  et  al.,  65 f. 

Proof  that  testator  was  a  monomaniac  does  not  require  defendant 
to  show  by  a  preponderance  of  the  evidence  that  such  monomania 
did  not  enter  into  the  execution  of  the  will«  see  Wills,  11 ;  lb, 
KOBTQAOE— See  Chattel  Mortgage;  School  Fund  Mortgaok 

When  inferior  to  mechanic's  lien,  see  Mechanio's  Lien,  2, 3 ;  Jenckes 
V.  Jenckea  et  al.y  634, 

When  does  not  amount  to  a  voluntary  assignment,  see  Voltjntart 
Assignment;  Morgan  et  al.  v.  Worden  et  al.,  600. 
MUNICIPAIi  CO&POBATION— See  Estoppel;  Rhodes  v.  Toum  of 
Brightwood,  21. 

Property  within  a  municipal  corporation  is  not  exempt  from 
tion  for  the  repair  of  free  gravel  roads  within  the  county. 
Taxation  ;  Byram  v.  Board  of  Commissioners,  240. 

When  land  is  dedicated  to,  see  Dedication,  1,  2,  8;  Bhodes  v.  Town 
of  Brightwoodt  21. 

1.  Street  Improvement. — Town  Ordinance  For. — Statutes  Con- 
strued.— ^A  town  may,  by  ordinance,  require  property-owriera 
to  pave  sidewalks  with  brick,  stone,  or  cement,  under  sections 
4894  to  4397,  Bums'  R.  S.  1894  (8357  to  8860,  R  S.  1881),  notwith- 
standing the  grade  therefor  h€td  been  established  years  before,  and 
board  sidewalks  laid  thereon  at  such  time. 

Keith  et  al.  v.  Wilson  et  oZ.,  149. 

2,  Street  Improvements. — Toum  Boards  May  Make  with  or  with- 
out Petition.  —  Under  sections  4394  to  4397,  Bums'  R.  S.  1894 
(8357  to  8860,  R.  S.  1881),  the  board  of  trustees  of  towns  may 
improve  sidewalks  without  petition  from  the  adjacent  property- 
owners,  when  in  the  opinion  of  such  board  of  trustees  public  con- 
venience requires  such  improvements  to  be  made.  /&. 

8.  Refunding  Bonds. — Statute  Construed. — Under  act  of  March  8, 
1877,  authorizing  the  funding  of  citv  indebtedness,  funding  bonds 
which  have  passed  into  the  hands  or  innocent  and  good- faith  pur- 
chasers, are  not  subject  to  defense  bv  the  city,  and,  as  a  bona  fide 
indebtedness,  are  subject  to  be  ref  imded. 

Myers  v.  City  of  JeffersonviUe  et  al.,  43 L 

4.  Constitutional  Amendment. — Municipal  Indebtedness. — ^The  con- 
stitutional amendment  of  March  14,  1881  (section  220,  Bums'  R. 
S,  1894),  limiting  the  amount  of  indebtedness  to  be  incurred  by 
municipalities  to  two  per  cent,  of  the  taxable  property,  does  not 
render  invalid  prior  indebtedness  exceeding  that  limit,  nor  deny 
the  right  of  a  city  so  indebted  to  ref  imd  such  debt  by  the  issue  of 
new  bonds.  lb. 

5.  Courthouse. — County  Seat  Removal. — Injunction. —  Money  bor- 
rowed by  a  city  to  defray  the  expense  of  litigation,  involving 
the  removal  of  a  county  seat,  and  the  cost  of  a  lot  and  the  building 
of  a  courthouse  and  jail  for  a  county,  is  unauthorized  ;  and  bonds 
issued  to  secure  the  money  so  borrowed  have  not  such  validity  in 
the  hands  of  any  holder  as  to  preclude  a  citizen  and  taxpayer  from 
the  right  of  injunction  to  prevent  the  refunding  of  such  bon€is.     lb. 
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HUNICIPAIi  DEBT— See  Municipal  Corporations,  4;  Ih. 
Money  borrowed  by  city  to  defray  the  expense  in  the  removal  of  a 
oounty  seat  and  the  construction  of  a  courthouse  and  jail  for  a 
county  is  unauthorized,  see  Municipal  Corporations,  5;  lb. 

MUBDEB— See  Criminal  Procedurb,  2;  Drake  v.  State,  210, 

KEGLIGENOE— 

1.  Liability  of  Contractor  to  Third  Party  For, — A  contractor 
is  not  liable  to  a  third  party,  to  whom  he  owed  no  duty,  who 
was  killed  by  a  falling  building  which  was  remodeled  and  re- 
constructed by  such  contractor,  in  a  careless  and  negligent  man- 
ner, about  two  years  prior  to  the  time  of  the  disaster,  and  which 
fell,  by  reason  of  sucn  negligent  and  imperfect  reconstruction. 

JDaugJierty  v.  Herzog,  £55. 

%,  Proximate  Cause  of  Injury. — Where  a  railroad  company  neg- 
ligently obstructed  a  public  street  of  a  city  with  a  train  of 
cars,  thereby  pre ventmg  travel  across  such  street  for  an  imreason- 
able  length  oi  time,  such  obstruction  was  not  the  proximate  cause 
of  an  injury  received  by  a  pedestrian  who,  without  negligence  in 
passing  around  such  obstruction,  caught  her  foot  on  a  stone,  lying 
across  the  gutter  between  the  street  and  sidewalk,  and  was  injured. 

Enochs  V.  Pittsburgh,  etc.,  B.  W.  Co.^  635. 

NEW  TBIAIj — ^When  cause  for  is  based  upon  the  alleged  miscon- 
duct of  a  juror,  see  Trial,  5;  Roose  v.  Boose  et  al.,  162. 

1.  Complaint. — Newly- Discovered  Evidence. — In  an  action  to  obtain 
a  new  trial,  on  the  grovmd  of  newly-discovered  evidence,  all  the 
facts  essential  to  the  validity  of  the  complaint  must  be  set  out  in  the 
body  of  the  complaint.  The  pleadings  and  evidence  in  the  origi- 
nal case,  though  referred  to  and  made  a  part  of  the  complaint,  can- 
not be  considered.  Davis  v.  Davis  etal.,4. 

2.  Complaint.  —  Newly-Discovered  Evidence. — Due  Diligence. — A 
complaint  in  an  action  for  a  new  trial,  on  the  ground  of  newly- 
discovered  evidence,  must  state  the  facts  constituting  the  diligence 
used  to  obtain  the  evidence  before  the  triaL  The  mere  statement 
that  inquiries  were  made,  is  not  sufficient.  lb. 

8.  Complaint. — Newly-Discovered  Evidence. — In  an  action  for  a  new 
trial,  by  reason  of  newly-discovered  evidence,  where  a  deposition 
of  a  witness  introduced  in  the  original  cause  has  been  lost,  an 
allegation  in  the  complaint  that  such  deposition  is  lost,  with  a  sub- 
stantial statement  of  the  evidence,  is  sufficient;  but  such  averments 
must  be  established  by  proper  evidence  at  the  trial  of  the  issues 
joined  on  the  complaint  for  a  new  trial.  lb. 

4.  Excessive  Dam^a^es, — Tort. — Excessive  damages  is  a  cause  for  a 
new  trial  in  cases  of  tort  only.  Marvin  et  al.  v.  Sager,  261. 

5.  Failure  of  Counsel  to  Argue. — Error  Waived. — ^Where  counsel 
for  appellant  fail  to  argue  an  error  assigned  it  will  be  considered 
waived.  lb. 

KEWSPAPEB—When  of  general  circulation,  see  Serviob  by  Pub- 
lication; Lynn  v.  Allen,  584, 

NICHOLSON  IiAW-— See  Liquor  License;  Intoxicatinq  Liquors; 
Constitutional  Law,  5,  6,  7,  8,  9, 10, 11, 12, 18, 14;  Thompson  v. 
Hiatt  etal.,  530 ;  Collins  v.  Marvil  etal.,  531 ;  Castle  v.  Bell  et  al., 
8 ;  Flynn  v.  Taylor  et  al.,  533  ;  Wilson  et  al.  v.  Mathis,  493;  State 
V.  Oerhardt,  439. 
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Title  of  act  is  gennane  to  the  subject  and  not  in  oontraventioa  of 
Art.  4,  section  19,  of  the  constitution,  see  Intoxicatino  Liquobs, 
4;  State  y.  Oerhardt,  4^9. 

NOTICE— See  Constructive  Notice. 
When  the  debtor  is  in  failing  circumstances  the  filing  of  notice  of 
a  mechanic's  lien  is  dispensed  with,  see  Mechanic's   Lien,  4; 
Jenckes  v.  Jenckes  et  aL,  624, 

OFFICEBS— 

1.  See  State  Officer. — Vacancy  in  Office  of  City  Treatsurer. — Tenure 
of  Appointee, — City  Council, — Statutes  Construed. — Where,  under 
section  8483,  Bums'  R  S.  1894  (8050,  R.  S.  1881),  a  |>erson  is 
elected  by  a  city  council  to  fill  a  vacancy  in  the  office  of  city  treas- 
urer, caused  by  the  death  of  the  regularly  elected  incumbent,  he  is, 
under  section  7583,  Bums'  R.  S.  1894  (5567,  R.  S.  1881).  entitled  to 
the  office  for  the  entire  \mexpired  term  for  which  his  predecessor 
was  elected.  Carson  v.  State,  ex  rei.,  S48. 

2.  Township  Trustee. — Failure  to  File  Bond  within  Time  Bequired 
by  Law. — Statute  Construed. — A  township  trustee,  elected  at  the 
general  election  in  November,  1894,  whose  term  of  office  might 
have  begun  at  any  time  within  ten  days  after  his  election,  does 
not  forfeit  the  office  by  failing  to  file  his  bond  and  oath  of  office 
within  ten  days  after  his  election  as  required  by  section  7542,  Bums' 
R.  S.  1894  ( 5527,  R.  S.  1881 ) .  Albaugh  v.  State,  ex  rel.,  356. 

8.  Township  Trustee.  —  Failure  to  Qualify.  —  Compensation.  —  A 
township  trustee  who,  through  his  own  mistake  and  that  of  others 
as  to  the  time  when  his  term  of  office  rightfully  began,  failed  io 
qualify  till  after  such  time,  is  entitled  to  compensation  only  from 
the  time  he  lawfully  qualified  and  was  rightfully  entitled  to  the 
office.  lb, 

4.  County  Treasurer.  — Loaning  County  Funds.  — ^A  coun^  treasurer, 
who  loans  the  county  funds,  in  violation  of  section  2019,  Bums'  R 
S.  1894(1942,  R.  S.  1881),  cannot  maintain  an  action  for  the  recov- 
ery of  the  same  ;  although  the  countv  itself  might  maintain  such 
action.  Windiester  Electric  Light  Co.  v.  FeoZ,  5u6. 

OPINIOK  EVIDENCE— When  witness  may  give  an  opinion  as  to 
the  value  of  particular  services  rendered,  see  Evidbnce,  8;  Jennqf 
Electric  Co.  v.  Branham,  SI4, 

PABENT  AND  CHILD— Custody  of  child,  see  Habeas  Corpus; 
Hussey  v.  Whiting,  680. 
Presimiption  of  fraud  in  business  transactions  between  them,  see 
Practice,  6;  Teegarden  et  ux  v.  Lewis,  Admr.,  98, 

1 .  Custody  of  Minor  Child.— Welfare  of  C/iild.— Ordinarily  the  par- 
ent is  entitled  to  the  custody  of  his  minor  child ;  but  where  the  wel- 
fare of  the  child  is  retarded  by  the  custody  of  the  parent,  an  excep- 
tion to  the  ordinary  rule  exists.  Hussey  v.  \Vhiting,  S80. 

2.  Parents  Oral  Agreement  as  to  Custody  of  Child. — An  oral  i^;ree- 
ment,  express  or  implied,  made  by  a  parent,  that  another  should 
have  the  custody  of  his  child  during  infancy,  will  not  preclude  the 
parent  reclaiming  such  child.  ^^• 

PABI  MATEBIA— As  to  construction  of  statutes,   seeCoysTirr- 
TIONAL  Law,  18;  State  v.  Oerhardt,  439. 
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PABXS — How  affected  by  annexation  to  town  or  city,  see  Dedica- 
tion, 4;  Rhodes  v.  Tovm  of  Brighiwood,  21. 
Lands  dedicated  as,  see  Dedication,  1,  2,  8;  lb, 

PABOL  EYIDElfCE — In  contradiction  of  a  recorded  plat  of  land,  see 
Dedication,  2;  J6. 
Cannot  be  introduced  in  contradiction  of  a  written  compact,  see 
Evidence,  5 ;  Smith  et  cU.  v.  Pedigo  et  al. ,  S61, 

PARTIES — ^When  co-parties  must  be  joined  in  an  appeal,  see  Appel- 
late Procedure,  25;  Roach  \,  Baker  et  al,,  330, 
All  parties  to  a  judgment  must  be  made  parties  in  the  assignment  of 
error,  see  Appellate  Procedure,  27;  Moore  v.  Franklin  et  at,, 

PABTNEBSHIP— See  Receivership,  1 ;  Davis  v.  Niswonger,  436, 

Action  for  Dissolution. — Sale  of  Mortgaged  Property  Under  Fore- 
closure.— A  foreclosure  sale  of  all  the  property  of  a  partnership 
effects  its  dissolution ;  and  an  action  cannot  thereafter  be  maintained 
for  dissolution.  lb, 

PETITION— To  tile  open  drain,  how  signed,  see  Drainage,  4;  Poundr 

stone  et  al.  v.  BaJdvnn,  139. 
PLEADING- — When  a  complaint  contains  sufficient  allegations  to 

show  waste,  see  Landlord  and  Tenant,  1;  Bvcklen  v.  Cush- 

man,  51. 
Original  paragraphs  of  a  pleading  which  have  been  superseded  by 

amended  ones  will  not  be  reviewed  by  the  Supreme  Court,  see 

Appellate  Procedure,  33;  Hedrick  et  al.  v.  WhiteJiom  et  al.^ 

642. 

1.  Complaint. — Sufficiency  Of. — Breach  of  Contract. — A  complaint 
alleging  that  plaintiff  and  defendant  had  been  partners  in  busmess; 
that  defendant  for  a  certain  consideration  offered  to  surrender  his 
interest  in  the  firm  to  plaintiff,  and  not  to  engage  in  the  business 
in  the  town  so  long  as  plaintiff  continued  in  the  business  in  said 
town;  and  for  these  considerations  consummated  the  trade  and 
f uliv  complied  with  the  agreement,  sufficiently  alleges  a  contract 
on  defendant's  part  not  to  engage  in  such  business. 

aNeal  V.  Hines,  S2. 

2.  Complaint. — Injunction, — Damages. — Toumship  Trustee. — In  an 
action  to  enjoin  a  county  treasurer  from  coUectmg  the  expense  of 
cleaning  out  and  repainng  an  allotment  of  a  public  ditch,  an  alle- 
gation in  the  complaint  that  the  plaintiff  cleaned  the  allotment  to 
the  depth  originally  established,  for  the  year  for  which  it  is  claimed 
the  township  trustee  cleaned  the  same,  does  not  negative  the  legal 
right  of  the  latter  to  clean  the  ditch  for  that  year,  in  the  absence  of 
an  allegation  that  plaintiff's  work  iras  to  the  acceptance  of  the  trus- 
tee, as  the  trustee  may  determine  that  an  allotment  has  not  been 
properly  cleaned  out  and  repaired,  and  his  decision  made  in  good 
faith  is  final.  Zimmerman,  Treas.,  v.  Savage,  124, 

8.  Collateral  Attack. — Former  Adjudication. — Injunction. — Drain- 
age.— A  suit  to  enjoin  the  collection  of  a  portion  of  an  additional 
ditch  assessment,  the  correctness  and  legality  of  which  have  been 
adjudicated,  is  a  collateral  attack,  and  cannot  be  sustained  on  the 
ground  that  the  original  assessment  should  have  been  deducted 
therefrom.  Duncan  v.  Lankford,  Treas.,  145, 
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4.     Commiyn  Count.  —  Recovery.  —  Evidence,  CVt*^ 

mar  plead  the  common  count  and  leooTer,  notf^'^w^^^ 


denoe  discloees  a  special  contract.  i 

Jenney  Electric:  Goi    vj 


5).     Anstter. — AbcUemeni.^'An  answer  which  pleeul3  i 
ment,  alon^  with  matter  in  bar,  and  asks  J 
ther^yy  waives  the  matter  in  abatement,    p. 

Smith  d  I 

6.  Complaint  in  Action  to  Cancel  Deed.  — In  an  ^^trt^oiM  td 
executed  by  a  person  of  unsound  mind«  aU^atioii3  oCl 
grantee  of  the  consideration  paid,  of  a  deman<l  for  &  4 
veyance,  and  of  knowledge  on  the  part  of  thegTSUit&&  t 
ings  were  with  one  non  compos  mentis,  are  sumoientw     i 

Thrash  et  al.  v.  StaHnai 

7.  Complaint. — Tender. — ^Where  a  grantee  proocires  a  i 
with  the  knowledge  that  the  gnmtor  is  a  person  of  iiii4i 
a  tender  of  the  purchase-price  is  not  a  necessazT-  preni 
suit  to  annul  such  conveyance.  1 

POUGGEB  COUBT—  i 

1.  Jurisdiction.  —  Petit   Larceny.  —  Indianapolis    Oity  Q 
Statute   Construed.  Sections   8887-3801,   Bums'    R.    S. 
amended    by  the  Act   of   1895,    p.    90   (Indianapolis  0| 
ter,  sections  116-120),  conferring  upon  the  police  judge 
concurrent  jurisdiction  with  the  criminal  courts  in  all  « 
petit  larceny,  and  all  other  violations  of  the  laws  of  th 
where  the  penalty  provided  therefor  cannot  exceed  a  fine  of 
and  imprisonment  not  exceeding  six  months,  is  valid. 

Stevens  v.  Anderso 

2.  Jurisdiction. —  Criminal  Law. — Indianapolis  City  Che 
Statute  Construed. — ^The  jurisdiction  of  the  police  court,  antl 
by  section  118  of  the  Indianapolis  City  Charter,  empoweiiiM 
impose  a  fine  and  imprisonment,  is  not  affected  by  the  fact  tl 
general  statute  fixes  the  punishment  for  petit  larceny  ai  xm| 
ment,  fine  and  disfranchisement. 

8.  Right  of  Trial  by  Jury. — Constitutional  Law. — ^The  li 
trial  by  jury  guaranteed  by  the  constitution,  is  not  violated  c 
statute  empowering  the  police  judge,  in  case  he  shall  deei 
punishment  he  is  autiiorized  to  assess,  inadequate  for  the  ot 
to  hold  the  prisoner  to  bail  for  appearance  before  the  proper  c 

POLICB  POWSB— Authority  of  the  State  is  exercised  by  viiti 
in  drainage  of  wet  lands,  see  Drain  age,  7 ;  Oifford  Drainaff 
trict  et  al,  v.  Shroer  et  al.,  572. 

When  a  Legislative,  and  When  a  Judicial  Question.  —  It  v 
province  of  the  legislature  to  decide  when  the  exigency  i 
for  the  exercise  of  the  police  power  of  the  State,  but  as  to 
are  the  subjects  which  come  witnln  it,  is  a  judicial  question.    P 

State  V.  Gerhardi 

POSSESSION — Continued  possession  by  the  husband  of  per 
property  sold  to  his  wife  as  evidence  of  fraud  against  cred 
see  Fraudulekt  Con^'eyance,  1,  2 ;  Higgins  v.  Spahr  et  at. 

POST-NUFTIAIi  CONTRACT— As  to  inchoate  mterest  in  hastx 
real  estate,  see  Divorce,  8;  HUbish  v.  Battle,  59. 
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nULCnCS — ^When  erroneous  instruction  given  is  not  reversible 
error,  see  Instructions  to  Jxjby,  8,  9;  Pigg  v.  State,  560. 

The  Supreme  Court  considers  only  the  inferential  or  ultimate  facts 
in  a  special  finding,  see  Special  Findinq,  2.  Morgan  et  oL  v. 
Worden  et  oZ.,  eoo. 

Refusal  to  give  requested  instructions  when  not  available  error,  see 
Instructions  to  Jury,  6;  Wilson  v.  Johnson,  40, 

When  not  available  error  in  overruling  a  demurrer  to  a  bad  plead- 
ing, see  Harmless  Error,  1 ;  Thrash  et  oZ.  v.  Starbuck  et  al.,  67S, 

When  sustaining  a  demurrer  to  a  counter-claim  is  not  available 
error,  see  Harmt.kss  Error,  2;  Clause  Printing  Press  Co.  v.  Chi- 
cago Tnist  and  Savings  Bank,  68S, 

Defendant  is  not  required  under  the  general  denial  to  negative  the 

truth  of  the  plaintiff's  prima  facie  case  by  a  preponderance  of 

the  evidence,  see  Evidence,  6;  Young  et  al.  v.  MiUer  et  al.,  652. 

!•  Harmless  Error. — Special  Finding. — The  erroneous  overruling 
of  a  demurrer  to  a  paragraph  of  the  complaint  is  harmless, 
where  the  special  finding  follows  and  sustains  the  allegation  of  an- 
other paragraph,  which  is  sufficient.  O^Neal  v.  Hines,  S2. 

2.  Motion  in  Arrest  of  Judgment — Dismissal  by  Court. —  Dis- 
missal of  a  cause  by  tne  court  on  motion  in  arrest  of  judgment 
for  insufficiency  of  complaint,  after  a  demurrer  has  been  overruled 
and  an  exception  reserved  without  allowing  an  amendment,  is  er- 
ror. Bucklen  v.  Cushman,  51. 

S.  Special  Verdict. — Mental  Capacity  of  Donor. — Gift. — On  the 
issue  as  to  whether  a  donor  had  sufficient  mental  capacity  to  make 
a  v^d  gift  inter  vitx>s,  a  finding  in  a  special  verdict  that  the  donor 
was  of  unsotmd  mind,  is  a  mere  conclusion  of  law  and  not  such  a 
statement  of  facts  as  that  the  court  could  apply  the  proper  legal 
conclusions  and  render  judgment. 

Teegarden  et  ux.  v.  Lewis,  Admr.,  98. 

4.  Unsoundness  of  Mind. — Burden  of  Proof — One  who  challenges 
the  mental  capacity  of  a  testator,  or  donor,  has  the  burden  of 
establishing  the  absence  of  the  particular  capacity  in  issue.         lb. 

5.  Fiduciary. — Burden  of  Proof. — One  occupying  a  fiduciary  re- 
lation must,  when  the  question  is  made,  establish  his  right  in 
equity  and  good  conscience  to  any  advantage  gained  by  him  from 
or  through  his  principal,  or  his  principal's  business.  Ih. 

6.  Parent  and  Child. — Presumption  of  Fraud. — Onus  of  Proof 
— The  relation  of  parent  and  child,  as  to  presumption  of  fraud  and 
the  onus  of  proof  to  rebut  the  same,  in  Dusiness  transactions  be- 
tween them,  does  not  stand  upon  the  same  footing  as  the  relation 
of  trustee  and  cestui  que  trust,  guardian  and  ward  and  the  like  re- 
lations, lb. 

7.  Criminal  Procedure. — Discharge  of  Juror  After  Submission. 
— After  the  acceptance  of  the  jury,  and  after  they  are  sworn 
to  try  the  cause,  it  is  too  late  to  examine  them  as  to  their  compe- 
tency, or  to  peremptorily  challenge  any  of  their  members,  unless 
there  be  first  interposed  a  motion  to  set  aside  the  submission. 

Kurtz  V.  State,  119. 

8.  Jurisdiction. — Amended  Petition. — Where  the  court  has  ac- 
quired jurisdiction  over  the  parties  to  the  original  petition,  it  has 
authority  to  allow  an  amended  petition,  even  though  the  original 
was  not  good  on  demurrer.  Poundstone  et  al.  v.  Baldwin,  139 
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9.  Counter-claim. —  AdmisstbUUy  of  Evidence  under  General  De- 
nial.— Foreclosure  of  Mortgage. —  In  an  action  to  foreclose  a 
mortgage  given  for  the  purchase- money  of  real  estate,  evidenoe 
of  the  difference  in  quantity  of  the  land  as  claimed  to  have  heen 
represented  by  grantor  and  that  conveyed  by  her,  is  not  admissible 
in  defense  of  such  action  under  general  deniaL 

Tron  et  al,  v.  YohUy  Admx.,  S73. 

10.  Depositions  Taken  During  Progress  of  the  Trial,  —  Statute 
Construed.— TJnder  sections  426  and  427,  Bums'  B.  8.  18»4  (423 
and  423,  R.  S.  1881),  the. court  may  during  the  progress  of  the 
trial  upon  proper  affidavits  permit  a  party  to  take  and  use  on  such 
trial,  the  deposition  of  an  attorney  at  law  who  resides  in  cuiother 
state  and  is  in  ill-health  and  unable  to  attend  court. 

Humbarger  v.  Carey  ^  SS4, 

• 

11.  Set  off  and  Counter-claim. — Demurrer. — The  informality  of  a 
demurrer,  which  was  sustained  below,  cannot  be  first  asserted  on 
appeal  for  the  purpose  of  upholding  answers  in  set-off  and  counter- 
claim, which  are,  m  fact,  insufficient. 

Blue  y.  Capital  National  Bank,  518. 

12.  Motion  to  Modify  Judgment, — A  motion  to  modify  a  judg- 
ment which  is  made  prior  to  the  rendition  of  such  judgment 
is  properly  overruled.  Hoffman  et  al,  v.  Henderson^  613, 

18.  Bill  of  Exceptions. — Appeal. — An  alleged  error  in  overruling 
a  motion  to  modify  a  judgment  will  not  be  considered  on  appeal 
where  same  is  not  presented  by  bill  of  exceptions.  lb. 

PBIMA  FACIE  EVTDENCE^Persons  in  saloon  at  prohibited  hours, 
see  Intoxicatino  Liquors,  7;  State  v.  Oerhardt,  439. 

PBXVATE  BIOHTS— Dedication  of  land  to  public  use  not  revocable 
after  private  rights  have  accrued,  see  Dedication,  3 ;  Bhodes  v. 
Town  of  Brightwood,  21. 

PBOZIMATE  CAUSE— The  unlawful  obstruction  of  a  public  street 
of  a  city  by  a  train  of  cars  is  not  the  proximate  cause  of  an  injury 
to  a  pedestrian  who  caught  her  foot  on  a  stone  and  was  injured  in 
passing  around  such  obstruction,  see  Negligence,  2;  Enochs  t. 
Pittsburgh,  etc.,  R,  W.  Co.,  635. 

PX7BLIC  POLICY— 

Officer. — Loaning  Public  Funds. — ^Where  public  funds  are  loaned  by 
an  officer,  in  violation  of  the  statute,  an  action  to  recover  the  same 
cannot  be  maintained  on  the  ground  of  public  policy,  when  it  does 
not  appear,  from  the  pleadings,  that  other  interests  than  those  of 
the  parties  to  the  contract  are  concerned. 

Winchester  Electric  Light  Co.  v.  Veal,  506. 

PUBLIC  UTILITT — Landowners  cannot  be  assessed  for  improve* 
ments  unless  the  public  is  benefited  thereby,  see  Drainage.  8,  9; 
Gifford  Drainage  District  et  al.  v.  Shroer  et  al.,  57S. 

PUNCTUATION— Of  statutes  as  an  aid  in  the  interpretation  thereof, 
see  Winchester  Electric  Light  Co.  v.  Veal,  506. 

QUANTUM  MEBUIT— Admissibility  of  evidence  tending  to  show 
contract,  see  Evidence,  1 ;  Jenney  Electric  Co.  v.  Branham,  Sl^ 
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BAIIiBOADS— 

Consolidations  of  Companies. — Piling  Articles  of  Agreement, — Fees 
for  Filing. — Secretary  of  State. — Condition  Precedent. — Under  acts 
1891,  page  84,  sections  1  and  2,  providing  that  the  Secretary  of 
State  shall  charge  certain  fees  for  filing  and  recording  an  agreement 
for  the  consolidation  of  railroad  companies  and  providing  tliat  he 
shall  neither  file  nor  record  the  articles  mentioned  unless  the  fees 
for  filing  same  be  first  paid,  the  payment  of  the  fee  is  a  condition 
precedent  to  the  receiving  of  the  same  for  filing  by  the  Secretary  of 
State.  State  v.  Chicago,  etc..  R,  R.  Co.  et  al.,  229, 

BEAIi  ESTATE— Description  of,  see  Deed,  1,  2;  Wilson  v.  John- 
son,  Jfi, 


1.  Partnership  Property. — Sale  on  Foreclosure, — Where  partnership 
property  is  sold  on  foreclosure,  to  the  mortgagee,  on  an  agreement 
that,  upon  sale  of  the  property  by  such  mortgagee,  the  residue  above 
the  mortgage  debt  should  belong  to  the  partners,  and  afterward  the 
mortgagee  sells  the  property  to  one  of  tne  partners,  a  receiver  can- 
not be  appointed,  even  tnough  the  partner  who  buys  the  property 
should  realize  thereon  more  than  the  amount  of  the  mortgage  debt. 

Davis  V.  NisiDonger,  426. 

2.  Appeal. — PraMice.  —  Statute  Construed. — Where,  after  the  ap- 
pointment of  a  receiver,  a  judgment  creditor  appeared  by  attorney 
and  asked  and  was  permitted  to  intervene  and  move  to  set  aside  the 
order  to  appoint  a  receiver,  and  to  dismiss  the  proceedings,  and 
afterward  filed  an  intervening  petition  to  set  aside  such  order  and 
proceedings,  which  petition  was  oy  the  court  denied,  and  a  motion 
lor  a  new  trial  filed  and  overruled,  an  appeal  from  such  rulings  to 
the  Supreme  Court  was  in  substantial  compliance  with  section  1245, 
Bums'  R.  S.  1894  (1281,  R.  S.  1881).    p.  6U- 

State  V.  Union  National  Bank  et  al.,  6S7, 

3.  Jurisdiction  of  Defendant.  —  Appearance  by  Non-resident  At- 
torney.— In  an  action  for  the  appomtment  of  a  receiver,  where  no 
siunmons  was  issued  or  publication  made  against  the  defendant,  an 
answer  written  and  filed  by  plaintiff's  attorney,  signed  by  a  non- 
resident attorney  who  was  not  admitted  to  practice  law  in  the 
court  where  the  cause  was  pending,  purporting  to  appear  for  the 
defendant  to  the  action,  will  not  constitute  a  legal  appearance  so  as 
to  confer  jurisdiction,  and  such  proceeding  was  without  jurisdiction 
and  void.     p.  546,  lb. 

4.  Action  for  Appointment  of  Receiver, — When  Not  Authorized. — 
Statute  Construed. — Receivers  are  appointed  under  the  provisions 
of  section  1236,  Bums'  R.  S.  1894  (1222,  R,  S.  1881),  in  cases  where 
there  is  an  action  already  pending  between  the  parties.  The 
appointment  of  a  receiver  for  an  individual  at  the  instance  of  a 
creditor,  not  in  an  auxiliary  proceeding  but  upon  a  complaint  in 
which  the  appointment  is  the  sole  relief  sought,  is  not  authorized 
either  by  statute  or  by  common  law.    p.  650.  lb. 

5.  Appointment  of  Receiver. — Jurisdiction  of  Property, — If  the  ap- 
pointment of  a  receiver  to  take  possession  of  the  property  of  an  indi- 
vidual upon  the  complaint  of  the  holder  of  a  chattel  mortgage  were 
proper,  such  appointment  could  only  be  for  the  property  covered  by 
the  mortgage,  and  could  not  include  other  property,    p,  550.        lb, 

BECOBD — ^When  instructions  are  properly  in  the  record,  see  In- 
structions TO  Jury,  3;  Waniland  v.  State,  38. 
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1.  Mistake  of  Trial  Court, — Where  Corrected  — Where  the  recoid 
shows  that  the  hill  of  exceptions  was  signed  hj  the  jud^  on 
Novemher  16,  and  the  bill  was  filed  November  15,  by  the  clerk,  if  the 
judge  in  fact  signed  such  bill  on  the  15th  day  of  November  and  the 
bill  was  filed  thereafter  on  that  day,  such  error  is  a  mistake  in  the 
record  of  the  court  below  and  not  in  the  transcript  and  can  only  be 
corrected  by  the  court  in  which  the  mistake  was  mada 

Drake  v.  State^  210. 

2.  Transcript. — Correction  of  Record  of  Proceedings  in  Trial  Court. 
— The  transcript  of  the  proceedings  in  a  cause  in  this  court  cannot 
be  corrected  by  certiorari  until  the  mistake  or  defect  in  the  record 
of  the  trial  court  is  properly  corrected  by  said  court  lb. 

8.  Billof  Exceptions. — Longhand  Manuscript  of  Evidence. — The  filing 
of  the  longhand  manuscript  of  the  evidence  must  be  antecedent  to 
its  being  incorporated  into  the  bill  of  exceptions. 

Carlson  v  State,  CSS, 

4.  Bin  of  Exceptions.  — Instructions.  — Instructions  in  order  to  become 
a  part  of  the  record  must  be  copied  by  the  clerk.  Tb. 

BJiHE  A  RTNQ — A  rehearing  will  not  be  granted  for  the  purpose  of 
correcting  the  record  upon  certiorari,  see  Appellate  Pbock- 
DURE,  11 ;  Drake  v.  State,  210. 

Attorney t^  Fees  Part  of  Judgment. — Where,  pending  the  decision  of 
the  Supreme  Court,  the  appellee  assigns  his  judgment  in  the  lower 
court,  retaining  an  interest  to  the  extent  of  nis  attorneys'  fees,  his 
petition  for  a  rehearing  will  not  be  dismissed. 

Winchester  Electric  Light  Co.  v.  Feo^  506. 

RBIilGIOUS  SOCIETIES— 

1.  Bdigious  Freedom. — Right  of  Church  Member. — ^The  provision  of 
the  Federal  constitution  declaring  that  "Congress  shall  make  no 
law  respecting  an  establishment  of  religion,  or  prohibiting  the  free 
exercise  thereof/'  and  of  the  State  constitution  that  "AU  men  shaJl 
be  secured  in  their  natural  right  to  worship  God  according  to  the 
dictates  of  their  own  conscience,"  do  not  g^ve  to  a  church-member 
the  right,  after  he  has  repudiated  the  faith  and  doctrine  upon  which 
his  church  was  founded,  to  exercise  and  enjoy  the  benefits  and  priv- 
ileges of  a  member  of  such  church,  contrary  to  the  rules  and  laws 
upon  which  such  church  was  established,    p.  365. 

Smith  efal.  v.  Pedigo  et  aL  361. 

2.  Church. —  Rules  of  Decorum. —  Change  in  Articles  of  Faith — 
Where  a  church  requires  of  its  members  that  they  all  subscribe  or 
assent  to  its  articles  of  faith,  a  rule  of  decorum  providing  that  aU 
questions  coming  before  the  church  shall  be  disposed  of  by  a  ma- 
jority, except  as  to  the  reception  of  members  and  the  appoint- 
ment of  officers,  which  shall  oe  bv  unanimous  vote,  does  not  au- 
thorize a  change  in  the  articles  of  faith  by  a  majority,     p.  37S.  lb. 

8.  Baptist  Association. — Church  Doctrine. — Evidence. — ^Thou^  an 
organization  of  Baptist  churches,  known  as  an  ''associi^ion/'  has 
only  advisory  power  as  to  questions  that  maj  arise  in  the  individ- 
ual churches  comprising  the  association,  yet  if  two  factions  of  one 
of  the  churches,  each  claiming  to  be  the  true  church,  present  their 
claims  to  such  association,  its  decision,  while  not  conclusive  on  the 
courts,  is  entitled  to  very  great  weight,    p.  385.  lb. 

4.  Ecclesiastical  Law. — Jurisdiction  of  Civil  Courts. — The  courts  of 
this  State  have  no  ecclesiastical  jurisdiction,  and  will  not  decide 
questions  of  ecclesiastical  law,  except  where  such  law  becomes  a 
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fact  upon  which  the  property-rights  of  religious  societies,  corpora- 
tions, or  churches  depend,    p.  376.  lb. 

5.  Church.-^ Factions. —  Property-rights. — Where  the  membership 
of  a  church  is  divided  into  two  factions,  each  claiming  to  be 
the  church,  the  title  to  the  church  property  is  in  that  faction,  even 
though  it  be  the  minority,  which  is  acting  in  harmony  with  the 
doctrines  and  practices  which  were  accepted  and  adopted  by  the 
church  before  the  division  took  place,    p.  390.  Ih, 

6.  Church. — Factions. — Expulsion  of  Members  who  Adhere  to  Orig- 
inal Faith. — Property-rights. — \V^here  the  membership  of  a  church 
is  divided  into  two  factions,  the  expulsion  by  the  majority  of  the 
members  of  the  minority,  who  still  adhere  to  the  original  faith, 
does  not  affect  the  rights  of  such  minority  to  the  church  property. 
p.  412.  Ih. 

REMONSTBANCB— Time  of  filing,  see  iNTOXiOATma  LiQUOSS,  16; 
Flynn  v.  Taylor  et  al.,  633,  i 

Must  apply  to  a  particular  applicant,  see  iNTOxiCATiNa  Liquors, 

12;  State  v.  Oerhardt,  439. 
The  right  of  a  voter  to  remonstrate  against  the  granting  of  a  liquor 

license  on  the  groimd  of  unfitness  of  applicant  may  be  exercised 

through  the  agency  of  an  authorized  attorney,  see  IirroxiCATlNa 

Liquors,  8 ;  Castle  v.  Bell,  8. 
Separate  remonstrances  maybe  directed  against  the  same  applicant 

for  a  liquor  license,  see  Intoxioatino  Liquors,  15,  17;  Wilson 

et  al.  V.  Mathis,  493;  Flynn  v.  Taylor  et  al.,  633. 
When  remonstrator  may  not  withdraw  his  name  from  remonstrance, 

see  iNTOXiCATma  Liquors,  11;  State  v.  Oerhardt,  439. 
When  parts  of  remonstrance  against  granting  a  liquor  license  may 

be  rejected  as  surplusage,  see  Liquor  License,  1 ;  Thompson  v. 

Eiatt  et  al.j  630. 
A  remomstrator  may  employ  initials  to  indicate  his  Christian  name 

in  subscribing  a  remonstrance,  see  Liquor  License,  2;  Collins  v. 

Marml,  631. 

RESTRAINT  OF  TRADE— See  Contract,  1,  2,  8,  4;   aNeal^. 
nines,  32. 

flATiES — See  Vendor  and  Purchaser. 

Regularity  of  tax  title  sales,  see  Tax  Title;  Richard  et  al.  v. 
Carrie,  49. 

Of  personal  property  by  husband  to  wife,  see  Fraudulent  Con- 
veyance, 1,  2;  Uiggins  v.  Spahr  et  al.,  167. 

Rescission  of  sale  of  real  estate  because  of  partial  failure  of  title, 
see  Vendor  and  Purchaser,  3;  Johnson  et  al.  v.  Williams,  645. 

A  mortgage  of  real  estate  by  an  administrator  is  invalid  under  an 

order  of  court  to  sell  same,  see  Executors  and  Administrators; 

Edwards  v.  Baker  et  al.,  281. 

1.  PersorwX  Property.  — lAen.  —Parol  Agreement — Statute  of  Frauds. 
— ^Where  lumber  is  purchased  and  used  in  the  improvement  of  real 
estate,  upon  a  parol  agreement  that  the  vendor  should  have  a  lien 
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on  the  real  estate  for  the  purchase-price  of  the  lumber,  such  agree- 
ment is  within  the  Statute  of  Frauas,  and  cannot  be  enforced. 

Slack  et  al,  v.  Collins  et  cU.,  5S9. 

2.  Personal  Property. — Equitable  Lien. — An  equitable  lien  upon 
real  estate,  does  not  result  from  the  sale  of  personal  property,  even 
though  such  personal  property  was  furnished  for,  and  used  in  the 
erection  of  bmldings  upon  such  real  estate.  lb. 

SCHOOL  FXJND  MOBTQAGE— When  wife  estopped  f roni  denying 
the  yaUdity  of,  see  Estates  bt  Entirbtibs;  Trimble  et  aJ.  x. 
State,  ex  rel. ,  154. 

SEDUCTION— 

1.  Marriage. —  Divorce.— Statute  Construed. —  Under  section  264, 
Bums'  R.  S.  1894,  which  gives  an  unmarried  woman  a  right  of  action 
for  damages  for  her  own  seduction,  a  woman  under  the  age  of  21 
years  who  has  been  seduced,  and  legally  marries  her  seducer,  and 
afterwards  procured  a  divorce,  cannot  then  maintain  an  action  for 
damages  against  him .  Henneger  v.  Lomas,  Z87. 

2.  Voidable  Marriage. — Decree  of  Nullity. — Statute  Construed.— 
Under  section  264,  Bums'  R.  S.  1894,  a  woman  who  has  been  seduced 
and  marries  her  seducer,  and  the  court  afterwards  on  her  applica- 
tion, adjudges  that  her  marriage  was  void,  can,  after  such  aecree, 
bring  and  maintain  an  action  against  him  for  said  seduction.       lb. 

SEIiF-DEFENSE— When  defendant  may  lawfully  act  upon  his  own 
belief  of  danger,  see  Instbuotions  to  Jury,  2;  Voght  v.  State,  12. 

SEBVICE  BY  PX7BLICATI0N— 

Newspaper  of  OeneraZ  Circulation. — Statute  Construed. —  A  daily 
newspaper  devoted  to  the  general  dissemination  of  legal  news  and 
oontammg  other  matter  of  ^neral  interest  to  the  public,  and  having 
a  large  general  circulation,  is  '*  a  newspaper  of  general  circulation." 
withm  the  meaning  of  sections  820,  1299,  Bums'  R.  S.  1894  (316. 
1279,  R.  S.  1881).  Lynn  v.  AUen  et  al,,  5S4. 

SIONATUBE  OF  JUDGE— When  a  sufficient  signing  of  a  special 
finding  of  fact,  see  Special  Findinq,  1 ;  O^Neal  v.  Hines,  S2. 

SPECIAL  FINDINGS— Omission  of  material  facts,  remedy,  see  Ap- 
pellate Prooedxtbe,  18;  Banner  Cigar  Co.  et  al.  v.  Kamm  A 
Schillinger  Brewing  Co.  et  al.,  266. 

1.  Signature  of  Judge. — Sufficiency  of  Signing. — The  signature  of 
the  judge  following  the  conclusions  of  law.  is  a  sufficient  signing 
of  a  special  finding  of  facts,  which  precedes  the  conclusion  of  law. 

0*Neal  v.  Hines,  SS. 

2.  Practice.  — Fraudulent  Conveyance.  — When  there  is  a  special  find- 
ing of  facts  in  the  court  below,  this  court  considers  only  tne  inferen- 
tial or  ultimate  facts  it  contains  and  gives  no  heed  to  mere  matter  of 
evidence ;  and  when  in  an  action  to  set  aside  a  conveyance  as  fraud- 
ulent the  special  finding  does  not  state  fraud  as  an  ultimate  fact  the 
action  must  fail.  Morgan  et  al.  v.  Worden  et  al.,  600. 

SPECIAL  VEBDICT — When  a  mere  conclusion  of  law,  see  Practice, 
3;  Teegarden  et  ux.  v.  Lewis,  Admr.,  98. 

STATE  OFFICER— 

1.  Fees  for  Filing  Articles  of  A^eement. — Waiver  of  Advance  Pay- 
ment. — Where  the  statute  provides  that  the  fees  for  filing  a  docu- 
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ment  shall  be  paid  in  advance,  and  where  such  fee  does  not,  under 
the  law,  go  to  the  officer  with  whom  the  same  is  required  to  be  filed 
as  his  own  remuneration,  but  goes  into  the  public  treasury  for  the 
benefit  of  the  State,  such  officer  cannot  waive  the  advance  pay- 
ment of  such  fees.  State  v.  Chicago,  etc.,  R.  R,  Co,  et  al.,  229. 

3.  Filing  Articles  of  Agreement, — When  articles  of  agreement  were 
received  by  the  Secretary  of  State  for  the  purpose  of  filing  them 
under  sections  1  and  2  of  the  Acts  of  1801,  page  84,  and  payment 
of  this  fee  for  filing  same  was  refused,  and  such  officer  declined  to  file 
them  on  account  of  the  refusal  to  pay  the  fee,  the  parties  were  in 
the  same  condition  as  though  the  oner  to  file  had  not  taken  place. 

lb. 

STATEMENT  TO  JT7BY— When  misconduct  of  counsel  in  making 
statement  to  jury  is  not  cause  for  reversal,  see  Misoonduot  of 
Counsel.  2 ;  Pigg  v.  State,  660. 

STATUTE  OF  FBAT7DS— An  agreement  not  to  engage  in  a  rival 
business  so  long  as  the  other  party  remains  in  such  business  is 
not  within,  see  CoNTRAcrr,  2,  ONeaX  v.  Hines,  3S, 

Parol  promise  of  beneficiary  to  transfer  real  estate  or  personal  prop- 
erty exceeding  fifty  dollars  in  value  is  within  the  Statute  of 
Frauds,  see  Wills,  8;  Orth  et  al.  v.  Orth  et  al,  I84, 

A  parol  agreement  that  the  vendor  of  lumber,  used  in  the  improve- 
ment of  real  estate,  should  have  a  lien  on  the  real  estate  for  the 
purchase-price  thereof  is  within  the  Statute  of  Frauds,  see  Sales, 
1 ;  Slack  et  al.  v.  CoUina  et  al,,  669, 

STATUTOBY  C0NSTBX7CTI0N— See  Constitutional  Law,  5,  6  7, 
8,  9,  10,  11,  12, 13;  State  v.  Oerhardt,  439. 

Punctuation  of  the  statutes  as  an  aid  in  the  interpretation  thereof. 

see  Winchester  Electric  Light  Co.  v.  Veal,  606. 
A  statute  will  not  be  declared  unconstitutional  solely  on  the  ground 

of  unjust  and  oppressive  provisions,  see  Constitutional  Law,  0; 

State  V.  Oerhardt,  439, 
All  presumptions  must  be  indulged  in  favor  of  the  validity  of  a 

statute,  see  Constitutional  Law,  7;  Ih. 
When  invalidity  of  one  section  does  not  invalidate  entire  act,  see 

Constitutional  Law,  9 ;  lb. 
Amendment  by  implication,  see  Coi^stitutional  Law,  10;  lb. 
Continued  practice  of  legislature  as  a  factor  in  aiding  the  court  in 

the  interpretation  of  the  constitution,  see  Constftxttional  Law, 

11;  lb. 
When  statutes  may  be  construed  together,  see  Constitutional 

Law,  13;  lb. 

A  Statute  May  be  Unconstitutional  in  Part,  and  Valid  as  to  Residue. 
— A  statute  may  be  unconstitutional  in  part  and  valid  as  to  the  resi- 
due, and  if  the  unconstitutional  portions  caji  be  stricken  out,  and 
still  leave  an  operative  statute,  the  unconstitutional  portions  must 
be  regarded  as  eliminated  and  the  remainder  be  enforced. 

Taggart,  Auditor,  et  al.  v.  Claypool,  690^ 

Vol.  145—47 
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lOSCONDUCT  OF  JUBOB— When  the  decision  of  the  trial  court 
with  reference  thereto  will  not  be  reviewed  on  appeal,  see  Trtai^ 
5;  Boose  V.  Itoose  et  cU,,  162. 

"MOJXOliAJSnA — ^When  testamentary  capacity  is  not  denied  to  a 

monomaniac,  see  Wills,  12;  Young  et  al.  v.  Miller  et  al.,  653. 

Proof  that  testator  was  a  monomaniac  does  not  require  defendant 

to  show  by  a  preponderance  of  the  evidence  that  such  monomania 

did  not  enter  into  the  execution  of  the  will«  see  WiLi^,  11 ;  IK 

MORTGAGE — See  Chattel  Mortgaqb;  School  Fusd  Mortoaok. 

When  inferior  to  mechanic's  lien,  see  Mechanio's  Lien,  2, 3 ;  Jenekea 

V.  Jenckes  et  al.^  62^, 
When  does  not  amount  to  a  voluntary  assignment,  see  Voluntary 
AssiQNMENT;  Morgan  et  al.  v.  Warden  et  al,,  600. 
ICUNICIPAL  COBPOBATION'-^ee  Estoppel;  Khodea  v.  Toum  of 
Brightvxxxi.  21. 
Property  within  a  municipal  corporation  is  not  exempt  from  taxa- 
tion for  the  repair  of  free  gravel  roads  within  the  county,  see 
Taxation  ;  Byram  v.  Board  of  Commissioners,  240. 
When  land  is  dedicated  to,  see  Dedication,  1,  2,  8;  Rhodes  v.  Tovcn 
of  Brightivoodf  21. 

1.  Street  Improvement. — Tovm  Ordinance  For. — Statutes  Con- 
strued. — ^A  town  may,  by  ordinance,  require  property-ownore 
to  pave  sidewalks  with  brick,  stone,  or  cement,  under  sections 
4894  to  4897,  Bums'  R.  S.  1894  (8857  to  8860,  R  S.  1881),  notwith- 
standing the  grade  therefor  had  been  establiished  years  before,  and 
board  sidewalks  laid  thereon  at  such  time. 

Keith  et  al.  v.  Wilson  et  oZ.,  149. 

2.  Street  Improvements. — Toum  Boards  May  Make  with  or  tpUh- 
out  Petition.  —  Under  sections  4894  to  4897,  Bums'  R.  S.  1894 
(8857  to  8360,  R.  S.  1881),  the  board  of  trustees  of  towns  may 
improve  sidewalks  without  petition  from  the  adjacent  property- 
owners,  when  in  the  opinion  of  such  board  of  trustees  public  con- 
venience requires  such  improvements  to  be  made.  lb. 

8.  Refunding  Bonds. — Statute  Construed. — Under  act  of  March  8, 
1877,  authorizing  the  funding  of  citv  indebtedness,  funding  bonds 
which  have  passed  into  the  hands  of  innocent  and  good-faith  pur- 
chasers, are  not  subject  to  defense  by  the  city,  and,  as  a  bona  fids 
indebtedness,  are  subject  to  be  refunded. 

Myers  v.  City  of  JeffersonvUle  et  al.,  J^L 

4.  Constitutional  Amendment. — Municipal  Indebtedness. — The  con- 
stitutional amendment  of  March  14,  1881  (section  220,  Bums'  R. 
S,  1894),  limiting  the  amount  of  indebtedness  to  be  incurred  by 
mimicipalities  to  two  per  cent,  of  the  taxable  property,  does  not 
render  invalid  prior  indebtedness  exceeding  that  hmit,  nor  deny 
the  right  of  a  city  so  indebted  to  ref  imd  such  debt  by  the  issue  of 
new  bonds.  lb. 

5.  Courthouse. — County  Seat  Removal. — Injunction. —  Money  bor- 
rowed by  a  city  to  defray  the  expense  of  litigation,  involving 
the  removal  of  a  county  seat,  and  the  cost  of  a  lot  and  the  building 
of  a  courthouse  and  jail  for  a  county,  is  unauthorized  ;  and  bonds 
issued  to  secure  the  money  so  borrowed  have  not  such  validity  in 
the  hands  of  any  holder  as  to  preclude  a  citizen  and  taxpayer  from 
the  right  of  injunction  to  prevent  the  refunding  of  such  bonds.     lb. 
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XUNIdPAL  DEBT— See  Municipal  Corporations,  4;  lb. 
Money  borrowed  by  city  to  defray  the  expense  in  the  removal  of  a 
county  seat  and  the  construction  of  a  courthouse  and  jail  for  a 
county  is  unauthorized,  see  Municipal  Corporations,  5;  Ih. 

KUBDEB— See  Criminal  Procedure,  2;  Drake  v.  State,  210, 

VEGLIGENOE— 

1.  Liability  of  Contractor  to  Third  Party  For. — A  contractor 
is  not  liable  to  a  third  party,  to  whom  he  owed  no  duty,  who 
was  killed  by  a  falling  builaing  which  was  remodeled  and  re- 
constructed by  such  contractor,  in  a  careless  and  negligent  man- 
ner, about  two  years  prior  to  the  time  of  the  disaster,  and  which 
fell,  by  reason  of  sucn  negligent  and  imperfect  reconistruction. 

tkiugherty  v.  Herzog,  £55. 

2.  Proximate  Catise  of  Injury, — Where  a  railroad  company  neg- 
ligently obstructed  a  public  street  of  a  city  with  a  train  of 
cars,  thereby  preventing  travel  across  such  street  for  an  unreason- 
able length  of  time,  such  obstruction  was  not  the  proximate  cause 
of  an  injury  received  by  a  pedestrian  who,  without  negligence  in 
X)assing  around  such  obstruction,  caught  her  foot  on  a  stone,  lying 
across  the  gutter  between  the  street  and  sidewalk,  and  was  injured. 

Enochs  V.  Pittaburghf  etc,  R,  W,  Co,,  635, 

jNisw  TBIAL — ^When  cause  for  is  based  upon  the  alleged  miscon- 
duct of  a  juror,  see  Trial,  5;  Boose  v.  Roose  et  al,,  162, 

1.  Complaint, — Newly-Discovered  Evidence. — In  an  action  to  obtain 
a  new  trial,  on  the  ground  of  newly-discovered  evidence,  all  tiie 
facts  essential  to  the  veJidity  of  the  complaint  must  be  set  out  in  the 
body  of  the  complaint.  The  pleadings  and  evidence  in  the  origi- 
nal case,  though  referred  to  and  made  a  part  of  the  complaint,  can- 
not be  considered.  Davis  v.  Davis  et  al.,  4- 

2.  Complaint,  —  Newly-Discovered  Evidence,  — Due  Diligence.  — A 
complaint  in  an  action  for  a  new  trial,  on  the  ground  of  newly- 
discovered  evidence,  must  state  the  facts  constituting  the  diligence 
used  to  obtain  the  evidence  before  the  triaL  The  mere  statement 
that  inquiries  were  made,  is  not  sufficient.  lb. 

8.  Complaint. — Newly- Discovered  Evidence. — In  an  action  for  a  new 
trial,  by  reason  of  newlv-discovered  evidence,  where  a  deposition 
of  a  witness  introduced  in  the  original  cause  has  been  lost,  an 
allegation  in  the  complaint  that  such  deposition  is  lost,  with  a  sub- 
stantial statement  of  the  evidence,  is  sufficient ;  but  such  averments 
must  be  established  by  proper  evidence  at  the  trial  of  the  issues 
joined  on  the  complaint  tor  a  new  trial.  lb. 

4.  Excessive  Damages. — Tort. — Excessive  damages  is  a  cause  for  a 
new  trial  in  cases  of  tort  only.  Marvin  et  al.  v.  Soger,  261, 

5.  Failure  of  Counsel  to  Argue. — Error  Waived. — Where  counsel 
for  appellant  fail  to  argue  an  error  assigned  it  will  be  considered 
waived.  lb. 

NEWSPAPEB— When  of  general  circulation,  see  Seryios  by  Pub- 
lication; Lynn  v.  Allen,  584. 

NICHOLSON  LAW— See  Liquor  License;  iNTOZiCATiNa  Liquors; 
Constitutional  Law,  5,  6,  7,  8,  9, 10, 11, 12, 18, 14;  Thompson  v. 
Hiatt  etal.,  530  ;  Collins  v.  Marvil  et  al.,  531 ;  Cattle  v.  Bell  et  al., 
8 ;  Flynn  v.  Taylor  et  al.,  533 ;  Wilson  et  al.  v.  Mathis,  493;  State 
V.  Gerhardt,  439. 
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Title  of  act  is  germane  to  the  subject  and  not  in  contraTention  of 
Art.  4,  section  19,  of  the  constitution,  see  iNTOXiCATiNa  Liquobs* 
4;  State  Y.  Oerhardt,  439. 

NOnCE—See  Constructive  Notice. 
When  the  debtor  is  in  failing  circumstances  the  filing  of  notice  of 
a  mechanic's  lien  is  dispensed  with,  see  Mechanic's  Ijks,  4; 
Jenckes  v.  Jenckes  et  al.,  624, 


1.  See  State  Officer,— Vacancy  in  Office  of  City  Treasurer. — Tenure 
of  Appointee, — City  Council. — Statutes  Construed. — Where,  under 
section  8488,  Bums'  R  S.  1894  (3050,  R.  S.  1881),  a  i>erson  is 
elected  by  a  city  council  to  fill  a  vacancy  in  the  office  of  city  treas- 
urer, caused  by  the  death  of  the  regularly  elected  incumbent,  he  is, 
under  section  7583,  Bums'  R.  S.  1894  (5567,  R.  S.  1881).  entitled  to 
the  office  for  the  entire  unexpired  term  for  which  his  predecessor 
was  elected.  Carson  v.  State,  ex  rel.,  S4S. 

2.  Township  Trustee. — Failure  to  File  Bond  within  Time  Required 
by  Law. — Statute  Construed. — A  township  trustee,  elected  at  the 

general  election  in  November,  1894,  whose  term  of  office  might 
ave  begun  at  any  time  within  ten  days  after  his  election,  does 
not  forfeit  the  office  by  failing  to  file  his  bond  and  oath  of  office 
within  ten  days  after  his  election  as  required  by  section  7542,  Bums' 
R.  S .  1894  ( 5527,  R  S.  1881 ) .  Alhaugh  v.  State,  ex  reL ,  S56. 

8.  Township  Trustee.  —  Failure  to  Qualify.  —  Compensation.  —  A 
township  trustee  who,  through  his  own  nustake  and  that  of  others 
as  to  the  time  when  his  term  of  office  rightfully  began,  failed  to 
qusdify  till  after  such  time,  is  entitled  to  compensation  only  from 
tne  time  he  lawfully  qualified  and  was  rightfully  entitled  to  the 
office.  lb, 

4.  County  Treasurer.  — Loaning  County  Funds.  — ^A  county  treasurer, 
who  loans  the  coxmty  funds,  in  violation  of  section  2019,  Bums'  R. 
S.  1894(1942,  R.  S.  lo81),  cannot  maintain  an  action  for  the  recov- 
ery of  the  same  ;  although  the  county  itself  might  maintain  such 
action.  Winchester  Electric  Light  Co,  v.  Veal,  S06. 

OPINION  EVIDENCE — When  witness  may  give  an  opinion  as  to 
the  value  of  particular  services  rendered,  see  Evidence,  3;  Jenney 
Electric  Co.  v.  Branham,  314. 

PABJSNT  AND  CHILD— Custody  of  child,  see  Habeas  Corpus; 
Hussey  v.  Whiting,  580, 
Presumption  of  fraud  in  business  transactions  between  them,  see 
Practice,  6;  Teegarden  et  ux  v.  Lewis,  Admr.,  98, 

1 .  Custody  of  Minor  Child. — Welfare  of  Child. — Ordinarily  the  par- 
ent is  entitled  to  the  custody  of  his  minor  child ;  but  where  the  wel- 
fare of  the  child  is  retarded  by  the  custody  of  the  parent,  an  excep- 
tion to  the  ordinary  rule  exists.  Hussey  v.  Whiting.  580. 

2.  Parent's  Oral  Agreement  as  to  Custody  of  Child. — An  oral  agree- 
ment, express  or  miplied,  made  by  a  parent,  that  another  should 
have  the  custody  of  his  child  during  infancy,  will  not  preclude  the 
parent  reclaiming  such  child.  lb. 

PABI  MATEBIA—As  to  construction  of  statutes,  see  Constitu- 
tional Law,  13 ;  State  v.  Oerhardt,  439, 
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PABXS — How  affected  by  annexation  to  town  or  city,  see  Dedica- 
tion, 4;  Rhodes  v.  Tovm  of  Brightwood,  21. 
Lands  dedicated  as,  see  Dedication,  1,  2,  8;  lb, 

FABOL  EVIDENCE — In  contradiction  of  a  recorded  plat  of  land,  see 
Dedication,  2;  J5. 
Cannot  be  introduced  in  contradiction  of  a  written  compact,  see 
Evidence,  5;  Smith  et  cd,  v.  Pedigo  et  al.,  S61. 

PABTIES — ^When  co-parties  must  be  joined  in  an  appeal,  see  Appel- 
late Pbocedtxre,  25 ;  Roach  \.  Baker  et  oZ.,  330. 
All  parties  to  a  judgment  must  be  made  parties  in  the  assignment  of 
error,  see  Appellate  Procedure,  27;  Moore  v.  Franklin  et  cU,, 

PABTNEBSHIP — See  Receivership,  1 ;  Davis  v.  Niswonger,  436. 

Action  for  Dissolution. — Sale  of  Mortgaged  Property  Under  Fore- 
closure.— A  foreclosure  sale  of  all  the  property  of  a  partnership 
effects  its  dissolution ;  and  an  action  cannot  thereafter  be  maintained 
for  dLssolution.  Ih. 

PETinON— To  tile  open  drain,  how  signed,  see  Drainage,  4;  Pound- 
stone  et  aJ.  V.  Baldwin,  139. 

PLEADING- — When  a  complaint  contains  sufficient  allegations  to 
show  waste,  see  Landlord  and  Tenant,  1;  Bucklen  t.  Cv^sh- 
man,  61, 
Original  paragraphs  of  a  pleading  which  have  been  superseded  by 
amended  ones  will  not  be  reviewed  by  the  Supreme  Court,  see 
Appellate  Procedxtre,  33;  Hedrick  et  al.  v.  Whitehom  et  al., 
642. 

1.  Complaint. — Sufficiency  Of. — Breiach  of  Contract. — A  complaint 
alleging  that  plaintiff  and  defendant  had  been  partners  in  busmess; 
that  defendant  for  a  certain  consideration  offered  to  surrender  his 
interest  in  the  firm  to  plaintiff,  and  not  to  engage  in  the  business 
in  the  town  so  long  as  plaintiff  continued  in  the  business  in  said 
town;  and  for  these  considerations  consummated  the  trade  and 
fullv  complied  with  the  agreement,  sufficiently  alleges  a  contract 
on  defendant's  part  not  to  engage  in  such  business. 

aNeal  V.  Bines,  S9. 

2.  Complaint, — Injunction. — Damages. — Toumship  Trustee. — In  an 
action  to  enjoin  a  county  treasurer  from  oollectmg  the  expense  of 
cleaning  out  and  repairmg  an  allotment  of  a  public  ditch,  an  alle- 
gation in  the  complaint  that  the  plaintiff  cleaned  the  allotment  to 
the  depth  originaUy  established,  for  the  year  for  which  it  is  claimed 
the  township  trustee  cleaned  the  same,  does  not  negative  the  legal 
right  of  the  latter  to  clean  the  ditch  for  that  year,  in  the  absence  of 
an  allegation  that  plaintiff's  work  i^^is  to  the  acceptance  of  the  trus- 
tee, as  the  trustee  may  determine  that  an  allotment  has  not  been 
properly  cleaned  out  and  repaired,  and  his  decision  made  in  good 
faitn  is  final.  Zimmerman,  Treas.,  v.  Savage,  124. 

8.  Collateral  Attack. — Former  Adjudication. — Injunction. — Drain- 
age.— A  suit  to  enjoin  the  collection  of  a  x)ortion  of  an  additional 
ditch  assessment,  the  correctness  and  legality  of  which  have  been 
adjudicated,  is  a  collateral  attack,  and  cannot  be  sustained  on  the 
ground  that  the  original  assessment  should  have  been  deducted 
therefrom.  Duncan  v.  Lankford,  Treas.,  146. 
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4.  Common  Count,  —  Recovery,  —  Evidence.  —  Contract.  —  PlaintifF 
may  plead  the  common  count  and  recover,  notwithstanding  the  evi- 
dence discloses  a  special  oontnict. 

Jenney  Electric  Co,  v.  Branham^  314, 

5.  Ansicer, — Abatement—'Aji  answer  which  pleads  matter  in  abate- 
ment, alon^  with-  matter  in  bar,  and  asks  judgment  on  the  merits, 
thereby  waives  the  matter  in  abatement,    p,  S2S, 

Smith  et  al,  v.  Pedigo  et  aL,  3S1, 

6.  Complaint  in  Action  to  Cancel  Deed.  — In  an  action  to  cancel  a  deed, 
executed  by  a  person  of  unsound  mind,  allegations  of  tender  to  the 
grantee  of  the  consideration  paid,  of  a  demand  for  a  deed  of  recon- 
veyance, and  of  knowledge  on  the  part  of  the  grantee  that  his  deal- 
ings were  with  one  non  compos  mentis,  are  sufficient. 

Thrash  et  al.  v.  Starbuck  et  al.,  67S, 

7.  Complaint. — Tender. — ^Where  a  grantee  procures  a  conveyance, 
with  the  knowledge  that  the  grantor  is  a  person  of  unsound  mind, 
a  tender  of  the  purchase-price  is  not  a  necessary  prerequisite  to  a 
suit  to  annul  such  conveyance.  lb. 

POLICE  COU&T~ 

1.  Jurisdiction.  —  Petit  Larceny.  —  Indianapolis  City  Charter.  — 
Statute  Construed.  ^Sections  8887-S891,  Bums'  R.  S.  1894.  as 
amended  by  the  Act  of  1895,  p.  90  (Indianapolis  City  Char- 
ter, sections  116-120),  conferring  upon  the  police  judge  original 
concurrent  jurisdiction  with  the  criminal  courts  m  Sn  cases  of 
petit  larceny,  and  all  other  violations  of  the  laws  of  the  State 
where  the  penalty  provided  therefor  cannot  exceed  a  fine  of  1500.00 
and  imprisonment  not  exceeding  six  months,  is  valid. 

Stevens  v.  Anderson,  SOJ^ 

2.  Jurisdiction. — Criminal  Law. — Indianapolis  City  Charter. — 
Statute  Construed, — ^The  jurisdiction  of  the  police  court,  authorized 
by  section  118  of  the  Indianapolis  City  Cluurter,  empowering  it  to 
impose  a  fine  and  imprisonment,  is  not  affected  by  the  fact  that  the 
general  statute  fixes  the  punishment  for  petit  larceny  at  imprison- 
ment, fine  and  disfranchisement.  lb. 

8.  Right  of  Trial  by  Jury. — Constitutional  Law. — The  right  of 
trial  by  jury  guaranteed  by  the  constitution,  is  not  violated  by  the 
statute  empowering  the  police  judge,  in  case  he  shall  deem  the 
punishment  he  is  authorized  to  assess,  inadequate  for  the  offense, 
to  hold  the  prisoner  to  bail  for  appearance  before  the  proper  court 

lb. 

POIilCE  POWER— Authority  of  the  State  is  exercised  by  virtue  of, 
in  drainage  of  wet  lands,  see  Drainaqe,  7 ;  Oifford  Drainage  Dis- 
trict et  al.  V.  Shroer  et  al.,  572. 

When  a  Legislative,  and  When  a  Judicial  Question.  —  It  is  the 
province  of  the  legislature  to  decide  when  the  exigency  exists 
for  the  exercise  of  the  police  power  of  the  State,  but  as  to  what 
are  the  subjects  which  come  witnin  it,  is  a  judicial  question,     p.  452. 

State  V.  Oerfiardt,  439. 

POSSESSION — Continued  possession  by  the  husband  of  personal 
property  sold  to  his  wife  as  evidence  of  fraud  against  creditors, 
see  Fraudulent  Conveyance,  1,  2;  Higgins  v.  Spahr  et  al.,  167. 

POST-NUPTIAIi  OONTBACT— As  to  inchoate  interest  in  husband's 
real  estate,  see  Divorce,  8;  HUbish  v.  Hattle,  69. 
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PBAOTICE — When  erroneous  instruction  given  is  not  reversible 
error,  see  Instructions  to  Juby,  8,  9;  Pigg  v.  State,  560. 

The  Supreme  Court  considers  only  the  inferential  or  ultimate  facts 
in  a  special  finding,  see  Special  Findinq,  2,  Morgan  et  al.  v. 
Warden  et  aZ,,  600. 

Bef  usal  to  give  requested  instructions  when  not  available  error,  see 
Instructions  to  Jury,  5;  Wilson  v.  JohnaoUy  40. 

When  not  available  error  in  overruling  a  demurrer  to  a  bad  plead- 
ing, see  Harmless  Error,  1 ;  Thrash  et  al,  v.  Starhuck  et  al.,  673. 

When  sustaining  a  demurrer  to  a  counter-claim  is  not  available 
error,  see  Harmless  Error,  2 ;  Clause  Printing  Press  Co.  v.  Chi- 
cago lYust  and  Savings  Bank,  68S. 

Defendant  is  not  required  under  the  general  denial  to  negative  the 
truth  of  the  plaintiff's  prima  fa^de  case  by  a  preponderance  of 
the  evidence,  see  Evidence,  6;  Young  et  al.  v.  MiUer  et  al.,  662. 

1.  Harmless  Error. — Special  Finding. — The  erroneous  overruling 
of  a  demurrer  to  a  paragraph  of  the  complaint  is  harmless, 
where  the  special  finding  follows  and  sustains  the  allegation  of  an- 
other paragraph,  which  is  sufficient.  O'Neal  v.  Hines,  32. 

2.  Motion  in  Arrest  of  Judgment. — Dismissal  by  Court. —  Dis- 
missal of  a  cause  by  tne  court  on  motion  in  arre^  of  judgment 
for  insufficiency  of  complaint,  after  a  demurrer  has  been  overruled 
and  an  exception  reserved  without  allowing  an  amendment,  is  er- 
ror. Budden  v.  Oushman,  61. 

8.  Special  Verdict. — Mental  Capacity  of  Donor. — Gift. — On  the 
issue  as  to  whether  a  donor  had  sufficient  mental  capacity  to  make 
a  valid  gift  inter  vivos,  a  finding  in  a  special  verdict  that  the  donor 
was  of  imsound  mind,  is  a  mere  conclusion  of  law  and  not  such  a 
statement  of  facts  as  that  the  court  could  apply  the  proper  legal 
conclusions  and  render  judgment. 

Teegarden  et  ux.  v.  Lewis,  Admr.,  98. 

4.  Unsoundness  of  Mind. — Burden  of  Proof — One  who  challenges 
the  mental  capacity  of  a  testator,  or  donor,  has  the  burden  of 
establishing  the  absence  of  the  particular  capacity  in  issue.         lb. 

5.  Fidvxnary. — Burden  of  Proof. — One  occupyine  a  fiduciary  re- 
lation must,  when  the  question  is  made,  establish  his  right  in 
equity  and  good  conscience  to  any  advantage  gained  by  him  from 
or  through  his  principal,  or  his  principal's  business.  Ih. 

6.  Parent  and  Child. — Presumption  of  Fraud. — Onus  of  Proof. 
— The  relation  of  parent  and  child,  as  to  presumption  of  fraud  and 
the  onv^  of  proof  to  rebut  the  same,  in  Dusiness  transactions  be- 
tween them,  does  not  stand  upon  the  same  footing  as  the  relation 
of  trustee  and  cestui  que  trust,  guardian  and  ward  and  the  like  re- 
lations, lb. 

7.  Criminal  Procedure. — Discharge  of  Juror  After  Submission. 
— After  the  acceptance  of  the  jury,  and  after  they  are  sworn 
to  try  the  cause,  it  is  too  late  to  examine  them  as  to  their  compe- 
tency, or  to  peremptorily  challenge  any  of  their  members,  unless 
there  be  first  mterposed  a  motion  to  set  aside  the  submission. 

Kurtz  V.  State,  119. 

8.  Jurisdiction. — Amended  Petition. — Where  the  court  has  ac- 
quired jurisdiction  over  the  parties  to  the  originsd  petition,  it  has 
authority  to  allow  an  amended  petition,  even  though  the  original 
was  not  good  on  demurrer.  Poundstone  et  al.  v.  Baldunn,  139 
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